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PKEFACE  TO  VOLUME  XXXVII. 


Perhaps  the  most  important  case  in  this  volume,  certainly 
the  most  widely  known,  is  that  of  the  Bristol  riots,  R. 
V.  Pinney^  p.  599,  where  the  duties  and  immunities  of 
magistrates,  citizens,  and  soldiers  in  the  suppression  of  riot 
were  fully  laid  down.  The  charge  of  Tindal,  Ch.  J.  to  the 
grand  jury  is  more  often  quoted  than  the  direction  to  the 
petty  jury  on  the  trial  at  bar.  As  this  charge  has  been 
reprinted  in  full  in  3  State  Trials,  N.  S.,  apparently  from 
a  more  authentic  source  than  furnished  the  report  given 
in  a  note  to  the  principal  case  in  5  Car.  &  P.,  it  seems 
sufficient  here  to  call  attention  to  it,  and  extract  the  most 
material. passages  which  state  the  general  law.  The  learned 
reader  need  not  be  reminded  that  a  charge  to  a  grand  jury, 
not  being  a  decision  upon  hearing  and  argument,  is  not 
strictly  of  judicial  authority. 

Lord  Ch.  J.  Tindal,  in  his  charge  to  the  Bristol  Grand  Jury, 
on  the  Special  Commission,  on  the  2nd  of  January,  1882, 
said : 
*     *     In  the  first  place,  by  the  common  law,  every  private 
person  may  lawfully  endeavour,  of  his  own  authority,  and  with- 
out any  warrant  or  sanction  of  the  magistrate,  to  suppress  a  riot 
by  every  means  in  his  power.     He  may  disperse,  or  assist  in 
dispersing,  those  who  are  assembled ;  he  may  stay  those  who  are 
engaged  in  it  from  executing  their  purpose;  he  may  stop  and 
prevent  others  whom  he  shall  see  coming  up,  from  joining  the 
rest ;  and  not  only  has  he  the  authority,  but  it  is  his  bounden 
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duty  as  a  good  subject  of  the  King,  to  perform  this  to  the  utmost 
of  his  ability.  If  the  riot  be  general  and  dangerous,  he  may 
arm  himself  against  the  evil-doers  to  keep  the  peace.  Such  was 
the  opinion  of  all  the  Judges  of  England  in  the  time  of  Queen 
Elizabeth,  in  a  case  called  llic  Case  of  Arms  (Popham's  Eep.  121), 
although  the  Judges  add,  *'  that  it  would  be  more  discreet  for 
everyone  in  such  a  case  to  attend  and  be  assistant  to  the  justices, 
sheriffs,  or  other  ministers  of  the  King  in  doing  this.''  It  would 
undoubtedly  be  more  advisable  so  to  do  ;  for  the  presence  and 
authority  of  the  magistrate  would  restrain  the  proceeding  to  such 
extremities  until  the  danger  was  sufficiently  immediate,  or  until 
some  felony  was  either  committed  or  could  not  be  prevented  with- 
out recourse  to  arms ;  and  at  all  events,  the  assistance  given  by 
men  who  act  in  subordination  and  concert  with  the  civil  magis- 
trate, will  be  more  effectual  to  attain  the  object  proposed  than 
any  efforts,  however  well-intended,  of  separated  and  disunited 
individuals.  But  if  the  occasion  demands  immediate  action,  and 
no  opportunity  is  given  for  procuring  the  advice  or  sanction  of 
the  magistrate,  it  is  the  duty  of  every  subject  to  act  for  himself 
and  upon  his  own  responsibility  in  suppressing  a  riotous  and 
tumultuous  assembly  ;  and  he  may  be  assured  that  whatever  is 
honestly  done  by  him  in  the  execution  of  that  object  will  be 
supported  and  justified  by  the  common  law.  And  whilst  I  am 
stating  the  obligation  imposed  by  the  law  on  every  subject  of  the 
realm,  I  wish  to  observe,  that  the  law  acknowledges  no  distinc- 
tion in  this  respect  between  the  soldier  and  the  private  individual. 
The  soldier  is  still  a  citizen,  lying  under  the  same  obligation  and 
invested  with  the  same  authority  to  preserve  the  peace  of  the 
King  as  any  other  subject.  If  the  one  is  bound  to  attend  the 
call  of  the  civil  magistrate,  so  also  is  the  other ;  if  the  one  may 
interfere  for  that  purpose  when  the  occasion  demands  it,  without 
the  requisition  of  the  magistrate,  so  may  the  other  too ;  if  the 
one  may  employ  arms  for  that  purpose,  when  arms  are  necessary, 
the  soldier  may  do  the  same.  Undoubtedly  the  same  exercise 
of  discretion  which  requires  the  private  subject  to  act  in  subor- 
dination to  and  in  aid  of  the  magistrate,  rather  than  upon  his 
own  authority,  before  recourse  is  had  to  arms,  ought  to  operate 
in  a  still  stronger  degree  with  a  military  force.     But,  where  the 


PREFACE   TO  VOLUME   XXXVII.  vii 

danger  is  pressing  and  immediate ;  where  a  felony  has  actually 
been  committed,  or  cannot  otherwise  be  prevented  ;  and  from  the 
circumstances  of  the  case  no  opportunity  is  offered  of  obtaining 
a  requisition  from  the  proper  authorities ;  the  military  subjects 
of  the  King,  like  his  civil  subjects,  not  only  may,  but  are  bound 
to  do  their  utmost,  of  their  own  authority,  to  prevent  the  per- 
petration of  outrage,  to  put  down  riot  and  tumult,  and  to  preserve 
the  lives  and  property  of  the  people.  Still  further,  by  the  common 
law,  not  only  is  each  private  subject  bound  to  exert  himself  to 
the  utmost,  but  every  sheriff,  constable,  and  other  peace  officer 
is  called  upon  to  do  all  that  in  them  lies  for  the  suppression 
of  riot,  and  each  has  authority  to  command  all  other  subjects 
of  the  King  to  assist  them  in  that  undertaking. 

The  subject  was  lately  considered  at  the  request  of  the 
Home  Secretary  by  the  "  Featherstone  Inquiry "  Com- 
mittee, consisting  of  the  late  Lord  Bowen,  Sir  A.  EoUit, 
and  Mr.  E.  B.  Haldane,  Q.C.  (Pari  Papers,  1893,  C.  7234). 
They  recommended  that  the  law  as  to  the  suppression  of 
riot  should  be  consolidated  and  codified,  but  at  present 
R.  V.  Pinney  remains  the  leading  authority.  See  also 
Stephen,  Hist.  Crim.  Law,  i.  202  8qq.^  and  J)icey,  Law 
of  the  Constitution,  4th  ed.,  pp.  269—271. 

Polhill  V.  Walter^  p.  344,  is  a  landmark  in  the  law  of 
civil  fraud.  It  shows  that  good  intentions  are  no  excuse 
for  wilfully  representing  things  as  being  what  one  knows 
them  not  to  be.  Later  authorities  have  not  extended  the 
effect  of  the  decision,  but  they  have  left  it  in  force. 
Bulkley  v.  Wilford^  p.  39,  was  a  rather  peculiar  case  of 
professional  negligence,  aad  its  indiscriminate  use  by  text- 
writers  has  perhaps  led  to  as  much  confusion  as  edification. 
This  case  seems  to  have  been  the  foundation  of  one  of  the 
worst  pieces  of  workmanship  in  the  draft  Civil  Code  of 
New  York,  which  was  unfortunately  adopted  in  s.  18 
of  the  Indian  Contract  Act. 

The   case   of  the   thousand   rabbits.   Smith  v.    Wilson^ 
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p.  536,  is  one  of  the  current  illustrations  on  the  point 
of  admitting  evidence  that  common  words  were  understood 
by  the  parties  according  to  a  particular  local  or  commercial 
usage.  Here  the  local  "  thousand  "  was  ten  long  hundreds 
of  six  score  each,  as  pointed  out  in  the  argument — the  old 
English  reckoning  recorded  in  Domesday  Book  among  the 
customs  of  Lincoln. 

Marsh  v.  Keating^  p.  75,  was  once  a  leading  case,  but 
is  now  almost  superseded  by  the  modem  decisions  which 
have  put  the  liability  of  individual  partners  for  money 
received  by  the  firm  in  the  ordinary  course  of  business  on 
much  broader  grounds.  It  contains  incidentally,  in  the 
opinion  of  the  Judges,  at  pp.  103, 104,  some  of  the  authority, 
such  as  there  is,  for  the  shadowy  and  ineffectual  doctrine 
of  trespass,  or  rather  the  civil  remedy  for  it,  being  "  merged 
in  the  felony  "  when  the  facts  amount  to  a  felony.  We  are 
not  aware  of  any  recent  addition  to  the  judicial  doubts  about 
this  doctrine  which  have  been  several  times  expressed. 

Canham  v.  Fuk^  p.  655,  is  a  neat  example  of  the  principle 
that  the  riglit  of  a  riparian  owner  to  the  use  of  flowing 
water  is  not  an  easement,  but  a  part  or  incident  of  owner- 
ship. The  language  of  the  Court  is  rather  vague,  but  the 
later  authorities,  such  as  the  Swindon  Waterworks  CoJs 
case,  L.  E.  7  H.  L.  697,  leave  no  doubt  what  the  principle 
is.  Eeaders  learned  in  the  law  of  real  property  will  observe 
equal  or  greater  looseness  in  the  terms  reported  to  have 
been  used  by  Bayley,  B.  in  Doe  d.  Barker  v.  Goldsmith^  at 
p.  815. 

Warrender  v.  Warrender^  p.  188,  is  still  one  of  che  most 

important  cases  on  the  troublesome  questions  in  marriage 

law  which  arise  from  changes  of  domicil  and  proceedings 

in  different  jurisdictions. 
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continued  in  iJie  margin  of  the  text. 
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THOENHILL  and  Others  v.  FREDERICK  HALL. 

(2  Clark  &  FinneUy,  22—41 ;  S.  C.  8  Bligh  (N.  S.)  88.) 

It  ia  a  rule  of  the  Courts,  in  construing  written  instruments,  that  when 
an  interest  is  given  or  an  estate  conveyed  in  one  datise  of  the  instru- 
ment in  clear  and  decisive  terms,  such  interest  or  estate  cannot  be 
taken  away  or  cut  down  by  raising  a  doubt  upon  the  extent  and  meaning 
and  application  of  a  subsequent  clause,  nor  by  inference  therefrom,  nor 
by  any  subsequent  words  that  are  not  as  clear  and  decisive  as  the  words 
of  the  clause  giving  that  interest  or  estate. 

A  testator  recites  seriatim  in  his  wiU  the  interests  he  had  in  several 
leaseholds  for  lives,  and  after  each  recital  he  devises  the  rents  and  profits 
of  each  leasehold  to  his  wife  and  a  married  daughter,  and  to  each  of  his 
sons  and  unmarried  daughters,  severally  and  respectively,  devising  to 
his  son  E,  part  of  the  profit  rent  of  Blackacre  during  the  term  of  the 
lease,  which  was  for  the  lives  of  the  testator  and  of  B.  and  another,  and 
devising  to  his  unmarried  daughters  nominatim  different  parts  of  the 
rents  of  Whiteacre,  in  addition  to  equal  shares  given  to  them  by  the 
preceding  clause  in  the  rents  of  another  estate;  *^  and  further,  if  any 
of  the  above  legatees  should  die,  or  die  unmarried,"  he  left  the  property 
bequeathed  to  them  to  be  divided  equally  among  the  survivors  of  them : 
Held,  that  the  devise  to  B.  in  Blackacre  was  for  the  whole  term  of  the 
lives  of  the  cestuis  que  vies,  and  was  not  on  B.'s  dpng  unmarried,  cut 
down  to  an  estate  for  his  life  only,  by  the  clause  of  siirvivorship,  but 
that  the  words  of  the  clause  applied  to  the  last  mentioned  immarried 
daughters  only. 

The  question  in  this  appeal  arose  upon  the  construction  of  a 
clause  in  the  will  of  James  Badham  Thomhill,  of  Thornhill 
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1834. 
June  2,  6. 

Lord 

Bbouoham, 

L.C. 

[22] 


2  1834.    H.  L.     2  CL.  &  FIN.  22—24.  [r.r. 

Thornhill    Hall,  in  the  county  of  Limerick,  *who  died  in  the  year  1796, 
Hall.       leaving  his  wife  and  nine  children,  (five  sons  and  four  daughters), 
[  *23  ]       and  considerable  property,  consisting  chiefly  of  freehold  leases 
of  divers  farms,  underlet  to  tenants  at  profit  rents. 

The  will,  which  bore  date  December  5th,  1794,  and  was  duly 
attested  for  passing  real  estate,  was,  so  far  as  it  is  material  to 
set  it  forth  here,  as  follows:  ''There  appears  arising  to  me 
out  of  the  farm  and  lands  of  Flemingstown,  I  hold  by  a  lease 
of  lives  under  Lord  and  Lady  Kingsborough,  a  profit  rent 
of  288L  lOa.  5d.  above  the  head  rent  of  the  same.  I  leave 
and  bequeath  to  my  dearly  beloved  wife,  Elizabeth  Thornhill, 
200Z.  yearly  of  the  said  profit  rent  for  her  own  sole  use  and 
benefit  during  her  life,  and  at  her  decease  50Z.  yearly  out 
of  the  same  to  my  eldest  daughter,  Sophia  Godsell,  for  her 
own  sole  use  and  benefit;  this  given  more  as  a  token  of  the 
*  great  regard  and  affection  I  bear  her,  than  thinking  it  necessary 

to  giving  her  any  more,  being  sensible  in  giving  her  the  1,500Z. 
she  got  as  a  marriage  portion,  I  gave  her  a  child's  share,  and 
got  a  suitable  provision  for  her ;  the  other  150Z.  yearly  I  leave 
to  my  wife  Elizabeth  Thornhill,  to  bequeath  to  which  of  our 
children  she  thinks  most  deserving  of  it  by  their  duty  and 
affection  to  her  should  she  outlive  me ;  the  rest  of  the  profit 
rent  of  said  farm,  being  88L  10^.  5d.,  together  with  all  future 
uses  out  of  it  over  and  above  the  200L  left  to  my  wife,  I  leave  to 
my  fourth  son  James  Badham  Thornhill,  now  a  minor,  in  part 
of  what  I  intend  for  his  support.  And  whereas  there  appears 
in  the  rental  (not  including  the  house  and  demesne  lands)  of 
Thornhill  Lawn,  over  and  above  the  head  rents  of  the  same, 
a  sum  of  674Z.  la.  8Jd. ;  be  it  known  that  I  leave  600Z.  yearly 
of  the  said  present  rent  to  my  eldest  son,  Richard  Badham 
[  '24  ]  Thornhill,  together  with  *all  emoluments  and  benefits  arising 
out  of  the  same  except  the  odd  sum  of  74{.  l^.  S^d.  arising  out 
of  the  same,  which  I  leave  to  my  third  son,  George  King 
Thornhill,  for  his  own  sole  use  and  benefit  during  the  con- 
tinuance and  term  in  said  lease.  And  whereas  there  also 
appears  on  the  land  of  Eilleen,  taken  from  General  Straton 
by  purchase,  and  by  him  taken  from  said  Lord  and  Lady 
Kingsborough,  over  and  above  the  head  rent  of  the  same,  a 
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profit  rent  of  251Z.  3«.  4ir!. ;   now  be  it  known,  I   leave  and    Thornhill 

bequeath  200Z.  yearly  of  the  above  profit  rent  to   my  now        hall. 

second  son,  Robert  King  Thornhill,  for  his  own  sole  use  and 

benefit,  during  the  term  of  said  lease,  being  for  mine,  his  own, 

and  his  brother  George's  life ;  the  residue,  being  501.  3s.  4^d., 

I  leave  to  his  brother,  my  now  third  son,  George  King  Thornhill, 

for  his  own  sole  use  and  benefit ;  any  benefit  arising  out  of  said 

lease  of  Killeen,  by  rise  of  rent  or  times,  to  be  for  the  benefit 

of  my  said  son  Robert  (except  as  before  excepted).    And  whereas 

there  appears  out  of  the  farm  and  lands  of  Lisnalaniff,  a  profit 

rent  of  61/.  4s.  over  and  above  the  head  rent,  I  leave  and 

bequeath  the  same  to  my  now  said   third  son,  George  King 

Thornhill,  together  with  all  emoluments  and  benefits  out  of  said 

lease,  for  his  sole  use  and  benefit  during  said  term.    And  whereas 

there  appears  arising  to  me  out  of  a  dwelling-house  in  Michels- 

town,  and  other  houses  and  land  near  said  town,  a  profit  rent  of 

48Z.  lis.  over  and  above  the  head  rent,  I  leave  and  bequeath  the 

same,  with  all  benefits  and  advantages  arising  therefrom,  to  my 

now  fourth  son,  James  Badham  Thornhill,  for  his  sole  use  and 

benefit.    And  whereas  there  also  appears  out  of  the  lands  of 

Coolnemahogue  a  profit  rent  of  651.  10s.,  I  leave  and  bequeath 

the  said  profit  rent,  with  all  *emoluments  and  advantages,  to       [  *25  ] 

my  said  son  James  Badham  Thornhill,  except  101.  yearly,  which 

he  is  to  pay  yearly  out  of  the  same  to  my  fifth  son,  Badham 

Thornhill.    And   whereas  there  appears  out  of  the  lands  of 

Knockanevin  a  profit  rent  of  392Z.  Is.  7Jd.,  I  leave  and  bequeath 

lOOL  yearly  of  the  same  to  each  of  my  three  daughters,  Anne, 

Caroline,  and  Elizabeth  Thornhill ;   the  residue  of  said  profit 

rent,  being  921.  Is.  7  Jd.  sterling,  I  leave  to  my  fifth  son,  Badham 

Thornhill,  for  his  sole  use  and  benefit,  together  with  all  future 

benefits  and  emoluments  arising  out  of  the  same,   (except  as 

before   excepted).     And   whereas  there   appears  a  profit  rent 

of  79Z.  15s.,   arising  out  of  a  part  of  Thornhill  Lawn,  not 

included  in  the  demesne  and  lands  of  Thornhill  Lawn  before 

mentioned,  I  leave  said  rent,  (not  subject  to  pay  any  part  of  the 

head  rent,  that  being  already  paid  by  the  demesne  and  lands 

of  said  place,)   as  follows ;    80{.  yearly  of   the  same  to  my 

daughter  Anne  Thornhill ;   291.  15s.  to  my  daughter  Caroline ; 

1—2 
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Thobnhill  and  20Z.  to  my  daughter  Eliza,  in  addition  to  the  sums  of  lOOL 
Hall.  ©ach  left  them  out  of  Knockanevin  :  And  further,  if  any  of  the 
above  legatees  should  die,  or  die  unmarried,  I  leave  the  property 
bequeathed  to  them,  with  all  benefits  arising  out  of  the  same,  to 
be  divided  equally,  share  and  share  alike,  among  the  survivor  or 
survivors  of  them ;  and  also  in  like  manner,  if  any  of  the  lives 
in  the  leases  should  die,  so  as  to  leave  any  of  the  legatees 
unprovided  for  by  the  lapse  or  fall  of  said  life  or  lives  in 
any  of  the  above  bequests,  that  in  such  case  a  proportion  shall 
be  equally  deducted  from  the  bequests  of  each,  to  make  up  the 
deficiency  by  the  determination  of  such  lease  as  it  shall  so  happen 
to  fall,  in  proportion  to  the  loss  sustained,  and  in  proportion 
of  the  property  of  the  survivor  or  survivors." 
[  26  ]  The  testator  then  recites,  that  three  sums  of  3,000/.,  500Z.  and 

8002.,  were  due  to  him  from  different  persons,  all  which  he  left 
to  *'  pay  all  the  bond  and  judgment  debts  justly  due  of  me ;  the 
residue  or  surplus  of  the  same,  being,  I  am  sure,  of  a  large 
amount,  I  leave  to  be  divided,  share  and  share  alike,  among 
all  my  legatees,  wife  and  children,  mentioned  in  this  wilU 
Mrs.  Godsell  included." 

The  testator  executed  a  codicil  to  his  said  will,  bearing  date 
the  29th  day  of  March,  1796 ;  and  thereby,  after  stating  that 
his  daughter  Anne  had  married  B.  T.  Bye  since  he  had  executed 
his  will,  and  that  on  her  marriage  he  had  given  his  bond  to 
B.  T.  Eye,  payable  in  five  years,  for  1,000/.,  in  lieu  of  a  bond 
for  1,000/.  of  one  David  Bradshaw,  he  leaves  the  last-mentioned 
bond  to  B.  T.  Bye,  to  discharge  his  own  bond  for  1,000/. ;  and 
directs  that  the  annuity  of  130/.  he  had  left  to  his  daughter 
Anne  should  be  left  with  B.  T.  Bye,  until  he  was  paid  500/. 
promised  him  at  the  testator's  death ;  or  if  B.  T.  Bye  should 
prefer  to  have  the  said  annuity  instead  of  the  bond,  then  the 
testator  directs  that  the  amount  of  Bradshaw's  bond  should  go 
equally  divided,  share  and  share  alike,  between  his  daughters 
Caroline  and  Elizabeth  Thomhill,  in  addition  to  what  he  left 
each  of  them  by  his  will;  but  if  not,  and  B.  T.  Bye  should 
prefer  to  take  the  bond  and  the  annuity  of  130/.,  until  he  is 
paid  the  500/,  promised  to  him,  or  any  deficiency  of  the  1,500/., 
should  any  happen,  he  is  then  to  keep  the  before-mentioned 
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annuity  until  he  is  paid  all,  and  then  hand  it  over  to  the    Thornhill 
testator's  daughters  Caroline  and  Elizabeth  Thomhill;   80/.  a       HALt. 
year  of  it  to  Caroline,  and  the  remainder  of  it,  being  50Z.  yearly, 
to  Elizabeth,  in  addition  to  their  former  bequests.     And  the 
testator,  by  the  said  codicil,  next  proceeds,  in  an  event  therein 
mentioned,  to  *cut  ofif  his  son  Eichard  to  3001.  yearly  demesne,        [  *27  ] 
and  all  the  trees  on  Thornhill  Lawn;   the  rest,  being  800Z. 
yearly,  he  leaves  to  pay  his  judgment  debts. 

The  testator  died  on  or  about  the  1st  day  of  December,  1796, 
leaving  his  wife  and  all  his  said  children  surviving  him. 

Upon  his  death,  Robert  King  Thomhill  entered  into  the 
receipt  of  the  rents  and  profits  of  the  lands  of  Killeen  and  its 
subdenominations,  and  continued  to  receive  the  same  until  the 
year  1800 ;  when,  by  an  indenture  bearing  date  the  20th  April 
in  that  year,  for  valuable  consideration  he  conveyed  the  same  to 
Bobert  Hall,  father  of  the  respondent,  his  heirs  and  assigns, 
during  the  lives  and  life  of  him  Bobert  King  Thomhill  and 
George  King  Thornhill,  who  were  the  then  surviving  cestuis  que 
vies  named  in  the  head  lease,  subject  to  the  head  rent  and  to  the 
annuity  of  51Z.  Ss.  i^d.  bequeathed  to  George  King  Thornhill, 
and  to  an  annuity  or  rent-charge  of  170Z.,  to  be  issuing  out 
of  and  chargeable  upon  the  lands,  and  payable  to  Bobert  King 
Thornhill  during  his  life.  By  another  deed,  bearing  date  the 
80th  of  June,  1804,  Bobert  King  Thomhill,  for  valuable  con- 
sideration, viz.  393Z.,  released  the  said  Bobert  Hall,  and  the 
lands  of  Killeen  and  its  subdenominations,  from  the  payment 
of  the  sum  of  56Z.  5«.  per  annum,  part  of  the  annuity  of  170i. 
reserved  by  the  former  deed*  By  a  third  indenture,  bearing 
date  January,  1817,  and  made  between  the  said  Bobert  King 
Thomhill  and  the  respondent,  as  trustee  for  the  said  Bobert 
Hall,  in  consideration  of  the  sum  of  625Z.  12^.  6c{.,  the 
said  Bobert  King  Thomhill  conveyed  and  confirmed  to  the 
respondent,  his  heirs,  executors,  administrators,  and  assigns, 
the  residue  of  the  said  annuity  of  170Z. 

Bobert  Hall,  by  indenture  bearing  date  the  30th  day  of  May,        [  28  ] 
1819,  conveyed  the  lands  of  Killeen  and  its  subdenominations, 
with  other  estates  and  interests  therein  mentioned,  upon  trusts, 
for  the  benefit  of  Bobert  Hall  and  Catherine  his  wife,  for 
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Thobnhill  their  respective  lives,  and  after  the  death  of  the  survivor  of 
Hall.  them,  in  trust  for  the  absolute  benefit  of  the  respondent ;  and 
he,  on  the  death  of  the  survivor  of  them  some  years  afterwards, 
entered  into  possession  or  into  the  receipt  of  the  rents  of  the 
said  lands  of  Eilleen  and  its  subdenominations,  by  virtue  of  the 
will  and  deeds  above  mentioned,  subject  to  the  annuity  of 
511.  3«.  ^d.  bequeathed  to  George  King  Thornhill,  as  before 
stated. 

Eobert  King  Thornhill  died  in  1825,  whereupon  his  mother 
and  his  surviving  brothers  and  sisters,  the  appellants,  claimed 
to  be  entitled,  share  and  share  alike,  to  the  interest  in  the  said 
lands  of  Killeen  and  its  subdenominations,  by  virtue  of  the 
clause  of  survivorship  in  the  will  of  James  Badham  Thornhill ; 
and  accordingly,  in  Easter  Term,  1826,  the  appellants  brought 
their  action  of  ejectment  on  the  pleas  side  of  the  Court 
of  Exchequer  in  Ireland,  for  the  recovery  of  the  possession 
of  the  said  lands.  The  ejectment  having  gone  down  for  trial 
at  the  Assizes,  a  special  verdict  was  agreed  upon,  for  the 
purpose  of  having  the  opinion  of  the  Court  upon  the  con- 
struction of  the  said  will,  touching  the  devises  hereinbefore 
mentioned.  That  verdict  having  come  on  for  argument  in 
Michaelmas  Term  following,  the  Court  suggested  that  the 
estates  devised  by  the  said  will  of  and  in  the  said  lands, 
were  merely  equitable,  and  that  the  legal  estate  therein  had 
descended  upon  the  appellant,  Bichard  Badham  Thornhill,  the 
testator's  eldest  son.  The  Court  was  pleased  to  respite  judg- 
[  ^29  ]  ment  *upon  the  verdict  until  the  then  ensuing  Term,  for  the 
purpose  of  enabling  the  respondent  in  the  mean  time  to  file  a 
bill  against  the  appellants. 

The  respondent  accordingly,  in  January,  1827,  filed  his  bill  on 
the  equity  side  of  the  said  Court  of  Exchequer  against  the 
appellants,  stating  the  several  matters  and  things  now  stated, 
and  praying  that  the  appellants  might  be  restrained  by  injunction 
from  proceeding  further  in  the  said  ejectment,  and  that  the 
respondent  might  be  decreed  entitled  to  the  estate  and  interest 
in  the  said  lands  of  Killeen,  devised  to  the  said  Bobert  King 
Thornhill  by  the  said  will,  for  the  lives  of  the  cestuis  que  vies 
named  in  the  lease  of  the  said  lands ;  and  that,  if  necessary,  the 
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appellant  Richard  might  be  declared- a  trustee  for  the  respondent    Thornhill 
in  respect  of  the  said  lands.  Hall. 

The  cause  having  come  on  to  be  heard  in  the  June  following, 
the  Court  of  Exchequer  decreed,  "  That  Robert  King  Thornhill, 
upon  the  death  of  his  father,  became  entitled,  by  virtue  of  the 
devise  contained  in  the  will  of  his  father,  to  the  entire  estate  and 
interest  which  the  testator  had  in  the  lands  of  Killeen,  that  is  to 
say,  an  estate  for  life  of  himself  the  said  Robert  King  Thornhill, 
and  of  the  defendant  George  King  Thornhill,  subject  to  the 
annuity  of  51Z.  3«.  4^.  charged  thereon  for  George  King 
Thornhill,  and  subject  also  to  the  yearly  rent  of  600Z.,  pay- 
able under  the  lease  under  which  the  said  James  Badham 
Thornhill  held  the  said  lands ;  and  that  Frederick  Hall  (the 
respondent)  was  entitled,  under  and  by  virtue  of  the  several 
deeds  in  the  pleadings  mentioned,  to  all  the  estate  and  interest 
which  was  so  devised  to  the  said  Robert  King  Thornhill  in  the 
said  lands ;  and  it  was  declared  that  the  defendant  Richard 
Badham  Thornhill,  in  *whom  the  legal  estate  in  the  said  lands  [  *30  ] 
vested  as  lieir-at-law  of  the  said  testator,  for  the  benefit  of  the 
said  Robert  King  Thornhill,  was  then  a  trustee  for  the  respondent 
in  respect  of  the  ^id  lands  and  premises." 

This  appeal  was  from  that  decree. 

[After  argument  :j 
Thb  Lord  Chancellor  :  •^«««*  6. 

My  Lords,  this  question,  which  comes  before  your  Lordships  [  SB  ] 
from  the  Court  of  Exchequer  in  Ireland,  depends  entirely  upon 
the  construction  of  the  will  of  James  Badham  Thornhill,  and 
upon  two  passages  in  that  will.  Upon  a  question  of  construction 
it  is  not  often  that  so  elaborate  an  argument  has  been  urged  at 
this  Bar,  or  in  any  Court  which  I  know,  than  has  been  addressed 
to  your  Lordships  upon  the  construction  of  this  instrument.  I 
do  not  complain  of  it,  for  the  more  thoroughly  sifted,  the  more 
minutely  the  parts  are  examined,  the  more  accurate  is  likely  to 
be  the  result  to  which  your  Lordships  are  able  to  come,  and 
*the  more  confident  the  opinion  which  in  your  judgment  you  [  *36  ] 
pronounce. 

My  Lords,  I  confess  from  the  beginning  of  this  argument, 
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Thobnhill  though  I  listened  with  very  -great  attention  to  the  discussion  of 
Hall.  the  matter  by  the  learned  counsel  for  the  appellant,  both  in  his 
opening  speech,  as  well  as  the  reply,  that  the  impression  upon 
my  mind  has  been  very  distinct,  very  decided  in  favour  of  the 
judgment  of  the  Court  below«  I  hold  it  to  be  a  rule  that  admits 
of  no  exception,  in  the  construction  of  written  instruments,  that, 
where  one  interest  is  given,  where  one  estate  is  conveyed — where 
one  benefit  is  bestowed  in  one  part  of  an  instrument  by  terms  clear, 
unambiguous,  liable  to  no  doubt,  clouded  by  no  obscurity,  by 
terms  upon  which,  if  they  stood  alone,  no  man  breathing,  be  he 
lawyer  or  be  he  layman,  could  entertain  a  doubt — in  order  to 
reverse  that  opinion,  to  which  the  terms  would  of  themselves  and 
standing  alone  have  led,  it  is  not  sufficient  that  you  should  raise 
a  mist ;  it  is  not  sufficient  that  you  should  create  a  doubt ;  it  is 
not  sufficient  that  you  should  shew  a  possibility ;  it  is  not  even 
sufficient  that  you  should  deal  in  probabilities,  but  you  must 
shew  something  in  another  part  of  that  instrument  which  is  as 
decisive  the  one  way  as  the  other  terms  were  decisive  the  other 
way;  and  that  the  interest  first  given  cannot  be  taken  away 
either  by  taciturn  or  by  dubium,  or  by  possibile,  or  even  by 
probabile,  but  that  it  must  be  taken  away,  and'  can  only  be  taken 
away,  by  expresauin  et  cerium. 

My  Lords,  I  have  disposed  of  this  case  in  stating  this  clear  and 
undoubted  proposition.  The  very  learned,  experienced  and  able 
counsel  that  argued  this  case  on  behalf  of  the  respondent  with 
[  •37  ]  an  exemplary  *concisenesB,  and  as  succinctly  as  he  argued  it 
distinctly,  relied  upon  this  view  alone,  for  it  is  decisive  of  the 
present  question.  Let  us  apply  this  rule  to  the  facts  of  this  case. 
The  testator  states  in  his  will,  **  I  leave  and  bequeath  200Z.  yearly 
of  the  above  profit  rent  to  my  second  son,  Robert  King  Thornhill, 
for  his  own  sole  use  and  benefit," — here  is  the  habendum — "  during 
the  term  of  said  lease,  being  for  mine,'*  (the  testator's,)  **  his  own 
and  his  brother  George's  life ;  "  and  he  afterwards  says,  "  any 
benefit  arising  out  of  the  said  lease  of  Killeen,  by  rise  of  rent 
or  times,  to  be  for  the  benefit  of  my  said  son  Robert,  except  as 
before  excepted."  Here,  therefore,  is  the  subject-matter  of  the 
devise  or  bequest — a  lease  for  three  lives,  and,  mark,  one  of  those 
lives  being  the  testator's  own,  another  being  George's,  and  the 
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third  is  the  legatee's,  a  very  material  circumstance  in  this  dis-  Thornhill 
cnssion.  Now  upon  this,  (which,  if  it  stood  alone,  is  an  absolute  Hall. 
devise  to  A.  of  a  leasehold  interest  for  the  remainder  of  the  lives 
of  the  cestnis  que  vies,)  the  question  is,  whether  what  follows  is 
sufficiently  distinct  to  take  away  that  plain,  clear  and  intelligible, 
and  undeniable  and  absolute  bequest.  And  it  is  after  having 
given  certain  parts  of  the  profit  rent  of  andther  lease  to  the 
three  daughters  Anne,  Caroline  and  Elizabeth,  the  residue  of 
that  rent  to  Badham,  his  fifth  son,  that  the  word  "  whereas  " 
occurs,  which  always  indicates  the  introduction  of  something  to 
follow,  and,  generally  speaking,  indicates  a  change  from  one 
subject  of  discussion,  or  of  handling  or  of  dealing  with,  to 
another  which  is  difierent.  "And  whereas  there  appears  a 
profit  rent,"  (then  describing  it)  "  now  be  it  known,  I  leave  said 
rent,  not  subject  to  pay  any  part  of  the  head  rent,  that  being 
already  paid  by  the  demesne  *and  lands  of  the  said  place,  the  [  *38  ] 
above  profit  rent  as  follows,  viz.  30Z.  yearly  to  Anne,  291.  15s.  to 
Caroline,  and  20Z.  to  Eliza,  in  addition  to  the  sums  of  lOOf.  each, 
left  them  out  of  Knockanevin,  together  with  all  future  advantages, 
if  any  should  arise  out  of  the  same."  Then  came  the  words  that 
are  said  to  alter  the  preceding  clear  part :  **  and  further,  if  any 
of  the  above  legatees  should  die,  or  die  unmarried,  I  leave  the 
property  bequeathed  to  them,  with  all  benefits  arising  out  of  the 
same,  to  be  divided  equally  share  and  share  alike,  among  the 
survivor  or  survivors  of  them."  It  is  clear,  if  these  words  stood 
alone  and  without  reference  to  the  immediate  preceding  bequests 
alone,  they  would  operate  clearly  a  life  estate  to  Eobert,  and  it  is 
clear  that  if  the  other  words  of  bequest  to  him  stood  alone  they 
would  give  him  an  absolute  interest.  Then  the  question  is 
whether,  if  those  latter  words  would  qualify  it  to  a  life  estate, 
they  do  or  not  apply  to  Robert.  The  words  are  "  if  any  of 
the  above  legatees."  The  "above  legatees"  may  mean  all  the 
above  legatees,  including  Eobert,  or  a  part  of  the  legatees, 
namely  the  latter  part,  being  applicable  to  the  last  antecedent. 
Is  this  not  decisive  of  the  present  question  ?  Here  are  terms 
which,  taken  altogether,  may,  or  may  not  apply  to  Robert,  and 
may,  or  may  not  qualify  the  interest  given  to  Robert  by  them- 
selves, if  they  stood  alone,  to  a  life  interest,  if  "  above  "  refers  to 
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Thobnhill  him  and  not  to  the  last  antecedent.  Here  is  that  which  may 
Hall.  apply  to  either,  here  is  that  which  is  doubtful,  here  is  that  which 
is  not  of  necessity  or  by  necessary  implication  to  be  held  to  cover 
Robert's  interest,  and  you  are  called  upon  in  the  face  of  a  devise 
clearly  giving  to  Robert  an  absolute  interest,  to  elect  between  two 
[  'SO  ]  possibilities,  to  convert  what  is  doubtful  into  a  certainty,  *and  to 
convert  that  which  is  absolutely  certain  into  absolute  dubium,  or 
something  the  very  reverse  of  certainty:  that  disposes  of  the 
question  and  leaves  it  without  any  doubt. 

What  I  am  about  to  add  is,  I  may  say,  by  way  of  supereroga- 
tion, and  to  shew  that  not  a  vestige  of  ground  remains  for 
differing  with  the  Court  below.  The  first  remark  I  add, 
unnecessarily,  is  this:  It  is  said,  if  you  are  to  go  to  the  last 
antecedent  a  doubt  is  raised  ;  but  if  you  stop  at  the  "  whereas," 
and  begin  at  the  bequest  to  the  three  unmarried  daughters,  and 
the  son  Badham,  and  the  100/.  part  of  the  other  profit  rent, 
there  is  no  reason  why  the  arrangement  made  in  the  latter 
clause,  under  the  description  of  the  ''above  legatees,"  should  be 
confined  to  apply  to  the  second  profit  rent,  and  not  extend  to  the 
lOOL  also.  I  meet  that  by  these  observations :  the  frame  of  the 
clause  as  to  ''  unmarried,"  seems  rather  to  apply  to  the  daughters, 
that  is,  the  unmarried  daughters,  rather  than  the  sons;  that 
would  make  it  possible  to  carry  back  this  to  the  three  daughters, 
including  Badham  Thornhill,  as  regards  their  lOOZ.,  as  well  as 
regards  that  which  comes  after.  But  in  the  next  place,  and  that 
is  the  second  remark  I  have  to  make,  there  is  a  reference  made 
to  the  lOOZ.  without  going  back  beyond  the  "  whereas ;  "  without 
stepping  over  the  break,  there  is  a  reference  made  to  the  lOOZ.  in 
the  part  immediately  antecedent  to  "  the  above  legatees,"  where 
he  is  dealing  with  the  second  profit  rent,  for  he  says,  "I  give 
them  that  in  addition  to  the  lOOZ."  I  have  known,  over  and 
over  again,  the  courts  of  law  and  equity  in  this  country,  with  no 
better  reference  to  a  gift,  to  imply  a  new  character  and  add  a  new 
qualification  to  a  gift  before  given,  with  even  less  distinctness  of 
[  ♦40  ]  reference  than  there  is  to  the  lOOZ.,  and  *I  have  very  little  doubt 
that  this  is  sufficient  to  be  made  applicable  to  that  1001. 

But,  (and  that  is  the  last  reason  upon  which  I  rely,)  take  it 
whichever  way  you  will,  even  if  you  were  to  concede  that  it 
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extended  to  the  profit  rent  ultra  the  lOOZ.,  it  is  a  much  more  Thobnhill 
probable  supposition,  and  does  much  less  violence  to  the  con-  hall. 
struction  of  the  instrument  and  the  clear  intent  of  it,  than  the 
opposite  construction,  which  would  by  the  word  "above"  make 
it  spread  over  the  whole  preceding  part  of  the  will.  My  reason 
for  so  saying  leads  me  to  the  last  of  the  general  observations 
which  I  think  superfluous,  and  that  is  this :  I  cannot  conceive 
a  more  clumsy,  a  more  roundabout,  (I  will  not  say,  merely 
inartificial,  but  a  more  absurd  and  indistinct  course  of  expression, 
for  the  purpose  of  shewing  his  intention,  cannot  be  conceived,) 
than  the  argument  in  favour  of  the  appellants,  and  against  the 
judgment  under  appeal,  would  suppose  him  to  have  used.  They 
say  he  means  to  give  him  a  life  interest ;  a  life  interest  in  what  ? 
an  estate  pour  autre  vie,  the  cestuis  que  vies  being  A.,  B.,  and 
himself.  It  is  merely  saying,  I  give  a  man  a  life  interest  in  a 
leasehold  estate  upon  Uves.  Would  it  not  be  a  more  obvious 
course  to  say,  I  give  Robert  the  estate  of  Knockanevin,  or  what- 
ever it  is,  the  estate  of  Blackacre,  for  his  own  life  and  no  longer, 
and  not  for  the  lives  of  the  other  two  cestuis  que  vies  ?  Because 
your  attention  is  here  called  to  a  life  interest;  you  are  not 
dealing  with  a  carpus  in  which  a  life  interest  has  nothing  to  do, 
but  with  an  estate  pour  autre  vie,  one  of  the  cestuis  que  vies 
being  the  donee ;  and  therefore  the  natural  and  the  proper  course 
would  have  been  to  say,  here  is  an  estate  for  three  lives,  of  which 
you,  Robert,  are  one ;  take  it  for  your  own  life,  but  not  for  the 
other  lives.  I  cannot  doubt  upon  the  *will.  I  hold  it  to  be  as  [  *4i  ] 
clear  a  case  as  ever  came  before  your  Lordships ;  and  though 
I  am  not  unaware  of  the  force  of  the  argument  of  Mr.  O'Connell, 
that  there  is  here  a  symptom  of  perpetual  charge,  though  that  is 
not  quite  so  clear  as  the  other,  but  that  there  is  an  intention 
manifested  to  charge  the  estate  beyond  the  life  of  Robert ;  if  so, 
that  would  be  perfectly  decisive ;  but  I  put  it  upon  the  effect  of 
those  parts  of  the  will  I  have  read  to  your  Lordships,  and  I  move 
your  Lordships  that  this  judgment  be  affirmed  with  costs. 

The  judgment  was  accordingly  affirmed,  with  costs 
not  exceeding  150Z. 
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Appeal  from  the  Court  of  Chancery. 
1834.  The  ATTOENEY-GENEEAL  v.  FOEBES. 

April  28. 
June  9.         (2  Clark  &  Fiimelly, 48—83;  S.  C. nom.  Att.'Oen.  v.  Jackson,  8  Bligh  (N.S.)  lo; 

3  Tyr.  982 ;  affirming  2  Cr.  &  J.  382  ;  2  Tjt.  354.) 

Lord 
Brougham,  A  testator  bom  in  Scotland,  but  having  for  many  years  resided  in 

L.C.  India,  died  thei-e,  leaving  real  and  personal  property  situated  in  India, 

Lord  but  no  assets  in  England.     By  his  will  and  testamentary  papers,  all 

Plunkett.  executed  in  India,  he  left  the  whole  of  his  property,  in  equal  divisions, 

L  *8  J  to  his  four  natural  children  or  the  survivors  of  them,  and  their  heirs, 

subject  to  some  small  legacies  and  annuities.  His  executors,  who  were 
in  India  before  and  at  the  time  of  his  death,  having  obtained  an  Indian 
probate,  paid  the  debts  and  bequests,  and  got  in  the  testator's  estate  and 
converted  the  principal  part  thereof  into  money,  which  they  sent  to  their 
bankers  in  England,  and  afterwards  invested  in  the  funds  in  their  own 
names.  A  suit  was  afterwards  instituted  in  the  Court  of  Chancery  in 
England,  to  ascertain  the  claims  of  the  residuary  legatees  under  the  will ; 
whereupon  the  stock  was  transferred  into  the  name  of  the  Accountant- 
General  of  the  Coui-t  of  Chancerj%  and  that  Court  made  a  decree  declaiing 
the  shares  of  the  several  claimants.  In  that  suit  a  claim  was  made  on 
behalf  of  the  Crown,  for  the  legacy  duty  on  the  I'esiduary  fund :  Held 
by  the  House  of  Lords,  affirming  the  judgments  of  the  Courts  below,  that 
legacy  duty  was  not  payable  on  the  legacies,  annuities  or  shai'es  of  the 
residue  bequeathed. 

The  qaestion  in  this  appeal  was,  whether  the  residue  of  a 
testator's  estate,  brought  from  India  to  England,  was  liable  to 
payment  of  the  legacy  duty  under  the  circumstances  here  stated : 
Colin  Anderson,  deceased,  a  native  of  Scotland,  was  in  his  life- 

[  •^Q  ]  time,  *and  at  the  time  of  his  death,  seised  of  some  real  estate  in 
the  East  Indies ;  and  was  also  possessed  of  considerable  personal 
estate  and  effects,  all  of  which,  at  the  time  of  his  death,  and  of 
making  his  will  and  codicils,  hereinafter  stated,  were  in  India, 
where  he  was  resident  for  some  time  before,  and  until  his  death. 
Being  so  seised  and  possessed,  he  duly  made  and  published  his 
will,  bearing  date  the  25th  October,  1802,  and  thereby  *  * 
left  the  whole  of  his  property,  in  equal  divisions,  [to  his  four 
children  there  named  or  the  survivors  of  them  and  their  heirs,] 
subject  to  such  regulations  and  legacies  as  he  should  thereafter 
mention.  And  it  was  his  wish,  that  his  brother.  Lieutenant 
Patrick   Anderson,   should   come    to   Bombay   as   one   of    his 

[  *60  ]       executors,  and  take  the  children  then  in  *India  to  England  with 
him.     ♦     ♦     ♦ 

The    testator,   by  his   said   will,   gave  certain  annuities  to 
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different  persons  in  England  and  in  India ;  and  to  provide  for  A.-G. 
those  legacies^  and  the  education  of  the  children,  his  executors  forbbs. 
\rere  thereby  directed  to  place  the  whole  of  the  estate  securely  at 
interest,  either  on  landed  property  or  in  some  public  funds ;  but 
be  left  the  choice  entirely  to  the  executors.  As  the  annuitants 
died,  the  principal  producing  such  annuity  was  to  revert  to  the 
common  stock,  for  the  benefit  of  the  whole  :  as  the  whole  of  the 
estate  was  to  be  equally  divided  amongst  the  before-mentioned 
four  children,  or  the  survivor  of  them,  a  regular  division  must 
be  made  of  the  estate  when  each  came  of  age,  or  was  married ; 
and  the  share  of  such  person  was  not  to  be  considered  any  longer 
as  belonging  to  the  public  stock,  but  to  the  particular  person  so 
coming  of  age,  if  a  boy,  subject  however  to  the  control  of  the 
execators,  their  heirs  and  assigns,  for  nine  years  more,  when  he 
would  have  arrived  at  years  of  discretion,  if  ever;  when  the 
girls,  or  any  of  them,  became  of  age  or  got  married,  he  directed 
that  their  shares  might  be  so  settled  on  themselves  during  their 
lives,  and  on  their  children,  in  equal  proportions,  after  their 
death,  that  it  would  not  be  in  the  power  of  the  husband,  if  so 
inclined,  to  injure  either  the  wife  or  the  children.  The  share  or 
shares  of  one  or  more  of  such  children  dying  without  issue,  were 
to  be  equally  divided  amongst  the  survivors ;  but  in  case  of  issue, 
those  children  were  to  inherit  the  share  of  their  parent,  amongst 
them  equally  ;  and  in  case  of  their  dying  without  issue,  it  was  to 
return  for  the  benefit  of  the  survivor  of  those  four  children,  *or  [  •si  ] 
their  families.  Upon  the  reversion  of  any  sums  to  the  public 
stock,  the  issue  of  a  deceased  child  was  to  have  the  share  that 
its  parent  would  have  had  if  living ;  but  again,  if  such  issue  died 
without  issue,  the  whole  of  its  original  and  after  shares  reverted 
to  the  common  stock.  And  he  thereby  appointed  his  brothers 
Alexander  Anderson  and  Patrick  Anderson,  Brevet  Lieutenant- 
Colonel  Lachlan  Macquarie,  and  the  respondent,  Sir  Charles 
Forbes,  then  Charles  Forbes,  of  Bombay,  Esq.,  executors  of  his 
said  will. 

The  testator  afterwards  made  [three]  codicils  or  testamentary 
papers,  [not  materially  affecting  the  will  as  above  set  forth.] 

The  testator  died  on  the  28th  day  of  July,  1804,  at  sea,  while        [  54  ] 
on  a  voyage  from  Calcutta  to  Bombay,  without  having  revoked 
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A.-G.        or  altered  his  said  will  and  codicils,  leaving  the  four  children 
Forbes.      before  referred  to,  who  were  all  illegitimate,  him  surviving,  and 
all,  except  the  eldest,  were  then  resident  at  Bombay. 

[The  names  of  the  four  children  were  Colin  Anderson,  Jane 
Jarvis  Anderson,  Ann  Nesbitt  Anderson,  and  Caroline  Erskine 
Anderson.] 
[  55  ]  The  respondent,  Sir  Charles  Forbes,  the  said  Patrick  Anderson, 

and  the  said  Lachlan  Macquarie,  obtained  probate  of  the  said 
will  and  codicils  from  the  Court  of  the  Eecorder  of  Bombay.. 
And  under  the  directions  and  authority  of  the  said  will  and 
codicils,  they  possessed  the  said  testator's  house  and  land,  and 
sold  the  same,  and  collected  and  got  in  all  the  testator's  goods, 
chattels  and  effects,  and  converted  the  principal  part  thereof  into 
money ;  and  they  paid  all  his  debts  and  legacies,  and  paid  the 
annuities  given  by  his  said  will  as  they  became  due;  and  the 
residue  of  the  said  testator's  estate,  which  they  so  converted  into 
money,  was  invested  by  them  in  the  public  funds,  in  manner 
hereinafter  mentioned. 

In  the  year  1805  Patrick  Anderson  proceeded  to  England  with 
the  three  youngest  children,  and  he  took  with  him  part  of  the 
said  testator's  assets;  and  on  the  12th  of  November,  1811,  the 
respondent.  Sir  Charles  Forbes,  on  behalf  of  himself  (Lachlan 
Macquarie  having  never  intermeddled  with  the  said  testator's 
estate),  and  pursuant  to  the  rules  and  regulations  of  the 
Recorder's  Court  of  Bombay,  rendered  unto  the  Recorder  of  the 
said  Court  an  account  of  the  administration  of  the  said  testator's 
estate  and  effects  by  the  executors,  and  the  same  accounts  were 
examined  and  passed,  as  approved  of  by  the  said  Court:  and 
previous  to  his  (Sir  Charles  Forbes')  departure  from  Bombay  for 
[  •oG  ]  England,  which  was  in  the  month  *of  November,  1811,  the 
balance  appearing  by  the  said  account  to  be  due  to  the  testator's 
estate  was  remitted  by  him  lo  Messrs.  Parker  &  Co.,  in  London, 
as  the  agents  and  bankers  of  the  said  executors,  and  they 
afterwards  accounted  for  the  same  to  the  said  Sir  Charles  Forbes, 
who  with  his  co-executor,  Patrick  Anderson,  having  collected  and 
administered  the  said  testator's  goods  and  effects  as  aforesaid, 
invested  the  residue,  or  a  principal  part  of  such  residue,  in  Bank 
Three  per  cent.   Annuities,   in   the   joint  names  of  the   said 
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Patrick  Anderson,    Lachlan   Macqaarie,   and   the  respondent,        A.-a. 
Sir  Charles  Forbes.    They  never  applied  for  or  obtained  probate      forbbs. 
to  be  granted  of  the  said  testator's  will  by  the  Prerogative  Court 
of  Canterbury. 

Colin  Anderson,  the  son,  attained  his  age  of  twenty-one  in  the 
year  1809,  and  a  separate  account  was  kept  with  him  of  sums 
paid  and  expended  on  his  account,  but  no  distribution  of  the 
testator's  residuary  estate  was  made  in  the  lifetime  of  the 
said  son. 

In  the  month  of  March,  1819,  the  testator's  eldest  daughter, 
Ann  Nesbitt  Anderson  (she  being  then  an  infant),  intermarried 
with  the  respondent,  George  Jackson,  and  they,  in  the  month  of 
May  in  the  same  year,  filed  their  bill  in  the  Court  of  Chancery 
in  England,  against  the  respondent,  Sir  Charles  Forbes,  the 
said  Colin  Anderson  and  Caroline  Erskine  Anderson,  also 
against  Lachlan  Macquarie  (who  was  then  out  of  the  jurisdiction 
of  the  Court,)  thereby  stating  the  said  will  and  codicils  partly 
to  the  effect  hereinbefore  stated ;  and  further  stating,  that  since 
the  death  of  the  said  testator,  the  said  executors  proved  the  said 
will  and  codicils,  and  took  upon  themselves  the  burthen  of  the 
execution  thereof  in  the  East  Indies;  and  erroneously  stating 
that  the  respondent.  Sir  Charles  Forbes,  had  duly  proved  the 
same  in  the  *Prerogative  Court  of  the  Archbishop  of  Canterbury,  [  •s^  ] 
in  England  (i).  The  bill  further  stated,  that  the  said  Jane  Jarvis 
Anderson  had  since  died  an  infant,  and  unmarried;  that  the 
expense  of  maintenance  and  education  of  Ann  Nesbitt  Jackson 
and  Caroline  Erskine  Anderson  had  been  discharged  by  the  said 
executors,  and  that  they  had  purchased  a  commission  for  the 
said  Colin  Anderson,  and  that  the  residuary  estate  of  the 
testator  had  been  laid  out  in  the  purchase  of  stock,  and  that 
there  was  then  standing  in  the  names  of  the  said  executors 
49,9002.  Bank  Three  per  cent.  Annuities  in  the  books  of  the 
Bank,  purchased  by  such  residuary  estate ;  that  the  said 
Patrick  Anderson  departed  this  life,  and  that  Colin  Anderson 
had  some  time  since  attained  the  age  of  twenty-one  years,  and 
that  Caroline  Erskine  Anderson  and  Ann  Nesbitt  Jackson  were 

(1)  This  statement  in  the  bill  was  admitted  on  the  argument  to  be  an 
error. 
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A.-G.  still  infants ;  and  that,  in  March  then  last,  a  marriage  was  duly 
FoKBEs.  solemnized  between  the  said  George  Jackson  and  Ann  Nesbitt, 
and  in  consideration  of  such  marriage,  and  for  the  purpose  of 
making  a  settlement  of  the  property  of  the  said  Ann  Nesbitt 
Jackson,  it  being  uncertain  what  was  the  extent  and  nature  of 
the  interest  which  she  was  entitled  to  under  the  said  will  and 
codicils,  certain  articles  of  agreement  were  entered  into  to  the 
effect  therein  stated.  The  bill  then  prayed  that  the  rights  and 
interests  of  the  respondent,  George  Jackson,  and  the  said  Ann 
Nesbitt  Jackson,  in  her  right,  and  of  all  parties,  to  and  in  the 
residuary  estate  of  the  said  testator,  might  be  ascertained  and 
declared  by  the  Court;  and  that  the  share  and  interest  of 
Ann  Nesbitt  Jackson  might  be  transferred  into  the  names  of  the 
[•58]  trustees  -of  the  said  marriage  articles,  upon  the  trusts  *thereof ; 
and  if  necessary,  that  accounts  might  be  taken  of  the  estate  and 
effects  of  the  said  testator,  and  of  his  debts,  legacies,  and 
annuities  ;  and  that  such  residue,  and  the  share  of  Ann  Nesbitt 
Jackson  thereof,  might  be  ascertained,  and  an  account  taken  of 
the  interest  and  dividends  of  the  share  of  the  said  Ann  Nesbitt 
Jackson  therein,  which  had  accrujBd  due,  and  that  the  same 
might  be  paid  to  the  respondent,  George  Jackson,  &c. 

The  defendants  to  the  said  bill,  (except  Lachlan  Macquarie, 
who  was  out  of  the  jurisdiction,)  put  in  their  answers  thereto ; 
and  the  respondent.  Sir  Charles  Forbes,  by  his  answer,  admitted 
only  that  the  said  will  and  codicil  were  proved  in  the  said 
Eecorder's  Court  of  Bombay,  and  that  he  and  his  co-executor, 
Patrick  Anderson,  had  got  in  and  received  the  personal  estate 
and  effects  of  the  said  testator,  and  had  remitted  the  same, 
together  with  the  proceeds  of  his  house  and  lands  at  Coolabah, 
which  they  had  sold,  to  England ;  and  that  they  had  paid  and 
discharged  the  testamentary  expenses  of  the  testator,  and  his 
debts,  and  legacies  given  by  his  will,  and  had  kept  down  the 
annuities  bequeathed  thereby;  and  they  admitted  that  the 
residuary  estate  of  the  said  testator  had  been  laid  out  in  the 
purchase  of  stock  in  the  public  funds ;  and  that  there  was  then 
standing,  in  the  names  of  the  said  Patrick  Anderson  (then 
deceased),  Lachlan  Macquarie,  and  Sir  Charles  Forbes,  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England, 
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49,000Z.  Bank   Three    per   cent.    Annuities,    which   had   been         A..G. 

purchased  with  such  residuary  estate ;  and  that  there  was  in  the      fobbes. 

hands  of  the  said  Sir  Charles  Forbes  a  balance  of  cash,  and 

he  said  he  was  unable  to  determine  the  rights  and  interests 

of  the  plaintiff,  Ann  Nesbitt  Jackson,  and  *the  other  persons       [  ♦59  ] 

interested  under  the  will  and  codicils  of  the  said  testator,  and 

he  therefore  claimed  the  directions  of  the  Court  in  that  respect, 

and  he  submitted  to  act  as  the  Court  should  direct. 

The  cause  came  on  to  be  heard  before  the  Master  of  the  EoUs, 
on  the  25th  of  April,  1820,  when  his  Honour  ordered  that  it 
should  be  referred  to  the  Master  to  take  an  account  of  the 
personal  estate  of  the  said  testator,  not  specifically  bequeathed, 
come  to  the  hands  of  the  said  Sir  Charles  Forbes,  or  of  any 
person  or  persons,  by  his  order,  or  for  his  use;  and  also  an 
account  of  the  said  testator's  debts,  funeral  expenses,  legacies 
and  annuities ;  and  that  the  said  testator's  personal  estate,  not 
specifically  bequeathed,  should  be  applied  in  payment  of  his 
debts  and  funeral  expenses,  in  a  due  course  of  administration, 
and  then  in  payment  of  his  legacies  and  annuities ;  and  that  the 
Master  should  ascertain  the  clear  residue  of  the  said  testator's 
personal  estate;  and  the  usual  directions  were  given  for  taking 
the  said  accounts. 

After  the  aforesaid  proceedings  had  been  had  in  the  cause, 
Caroline  Erskine  Anderson  having,  with  the  approbation  of  the 
Court,  intermarried  with  the  respondent,  Thomas  Falkner 
Middleton,  they  and  the  trustees  of  their  marriage  settlement, 
and  the  respondents,  George  Jackson  Jackson  and  John  Anderson 
Jackson,  the  two  children  of  the  said  George  Jackson  and  Ann 
Nesbitt  his  wife,  and  also  the  said  L.  Macquarie,  who  had  come 
within  the  jurisdiction,  were  all  made  defendants  to  the  suit  by 
supplemental  bills,  for  the  purpose  of  bringing  the  said  several 
jiarties  before  the  Court. 

On  the  25th  of  October,  1824,  the  Master,  to  whom  the  said 
original  and  several  supplemental  causes  stood  referred,  made 
his  general  report  therein,  *whereby  he  found,  among  other  [  *60  ] 
tilings,  that  no  creditor  had  come  in  to  prove  any  debt,  in 
pursuance  of  the  advertisements  in  the  London  Gazette  and 
other  public  papers  for  that  purpose;   and  he  found  that  the 
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A..a.  legacies  of  the  said  testator  were  all  paid,  and  were  included  in 
Forbes.  the  schedules  to  his  report,  and  also  certain  annuities,  all  of 
which  lapsed  by  the  death  of  the  annuitants,  except  an  annuity 
of  720  rupees  to  Mrs.  Mary  Burchell,  the  mother  of  the  testator's 
children,  who  was  resident  at  Bombay,  for  the  term  of  her  life ; 
and  an  annuity  of  50Z.  to  Mary  Thompson,  a  niece  of  the  testator, 
resident  in  the  county  of  Dublin,  determinable  on  her  death  or 
marriage.  And  he  found  that  the  respondent,  Sir  Charles  Forbes, 
and  Patrick  Anderson,  by  virtue  of  the  said  probate  granted  in 
India,  collected  and  got  in  the  testator's  effects  in  India,  and 
administered  the  same  in  India  jointly,  until  the  14th  of  February, 
1805,  when  the  said  Patrick  Anderson  proceeded  with  the  said 
three  female  children  of  the  testator  for  England.  And  that  the 
said  Sir  Charles  Forbes  continued  in  India,  and  administered 
the  estate  and  effects  of  the  testator  in  India,  and  collected 
and  got  in  such  parts  thereof  as  were  not  taken  by  the  said 
Patrick  Anderson  with  him  to  England.  And  that,  on  the 
12th  of  Novepiber,  1811,  pursuant  to  the  rules  and  regulations 
of  the  Becorder's  Court  at  Bombay,  he  rendered  an  account  of 
the  administration  of  the  testator's  estate  and  effects  in  India, 
which  account  commenced  on  the  1st  of  August,  1804,  and  ended 
on  the  31st  of  August,  1811 ;  and  the  Master  adopted  and  allowed 
an  oflicial  or  notarial  copy  thereof,  as  an  account  of  the  adminis- 
tration of  the  testator's  estate  in  India ;  and  the  balance  of  which, 
amounting  to  the  sum  of  2,4072.  12^.  Id.,  is  accounted  for  as  a 
[  •61  ]  *receipt  in  England,  on  the  23rd  of  January,  1813,  and  as  such 
is  included  in  the  first  schedule  to  the  said  report  under  that 
date.  And  the  Master  further  found  that  the  said  Sir  Charles 
Forbes,  jointly  with  the  said  Patrick  Anderson,  by  themselves 
and  their  agents,  between  the  18th  of  December,  1809,  and  the 
31st  of  December,  1818,  received  of  the  personal  estate  of  the 
testator  several  sums  of  money,  amounting  together  to  the  sum 
of  41,074Z.  ISs.  10d,y  as  appearing  by  the  first  schedule  to  his 
report,  and  against  which  he  also  found  that  they  had  made 
certain  payments  and  disbursements,  as  appearing  by  the  second 
schedule  to  his  report ;  and  that  the  said  Sir  Charles  Forbes  had, 
since  the  death  of  his  said  co-executor,  by  himself  and  his  agents, 
received  of  the  testator's  personal  estate  several  sums,  appearing 
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by  the  said  first  schedule  to  amount  to  the  sum  of  25,216{.  lis.  Id.,        a.-g. 

and  had  abo  paid  and  disbm-sed  various  sums,  as  by  the  said      fobbes. 

second  schedule  also  appeared ;  and  the  said  Sir  Charles  Forbes 

was  allowed,  in  the  said  second  schedule,  a  sum  of  4,000{.,  set 

apart  as  a  capital  sum,  bearing  compound  interest,  in  the  hands 

of  the  said  Sir  Charles  Forbes  and  his  agents,  for  the  purposes 

of  securing  the  said  annuities  to  the  said  Mary  Thompson  and 

Mary  Burchell ;  and  that  the  same,  subject  to  such  annuities, 

was  subject  to  the  general  trusts  of  the  testator's  will ;  and  that, 

with  the  said  compound  interest  received,  the  same  then  amounted 

to  the  sum  of  5,018Z.  12«.  lOd,,  as  appeared  by  the  said  third 

schedule  to  the  said  report;   and  after  referring  to  payments 

made  in  respect  of  the  said   annuities,  as  appearing  by  the 

fourth    schedule   to    the    report,   and    stating    that    the    said 

Sir  Charles  Forbes  had  claimed  to  be  allowed  several  sums 

paid   for  maintenance,    education    and    *advancement  of  the       [•62] 

testator's  children,  but  which   the  Master  had  not  thought  fit 

to  allow,  as  not  falling  within  the  scope  of  the  inquiries  directed 

by  the  decree,  the  said  Master  certified  that  the  clear  residue  of 

the  said  testator's  personal  estate  then  consisted  of  the  sum 

of  86,000/.  Three  per  cent.  Consols,  standing  in  the  name  of  the 

said  Patrick  Anderson,  deceased,  Lachlan  Macquarie,  deceased, 

and  the  respondent.   Sir   Charles  Forbes;  and  of  the  sum  of 

30,683Z.   0«.  5d.,  then  due  from  the  said  Sh*  Charles  Forbes, 

subject  nevertheless  to  the  said  two  annuities. 

The  following  legacies,  bOL  to  the  said  Patrick  Anderson, 
50Z.  to  the  said  Sir  Charles  Forbes,  50i.  to  the  said  General 
Macquarie,  50Z.  to  Alexander  Anderson,  and  the  value  of  a 
lieutenancy  to  Colin  Anderson,  viz.  564Z.  2^.,  are  allowed  as 
disbursements  to  the  said  Sir  Charles  Forbes;  and  the  legacy 
duties  on  such  legacies,  and  also  on  the  value  of  annuities  to  the 
said  Margaret  Thompson,  Archibald  Anderson,  Isabel  Thompson, 
and  Isabella  M'Dougall,  are  also  allowed  as  payments,  by  the 
said  Master,  on  the  second  schedule  to  his  said  report,  but 
nothing  in  respect  of  probate  duty,  and  no  other  payments  in 
respect  of  the  legacy  duty  are  claimed  or  allowed. 

Colin  Anderson  (the  son)  having  died  intestate  and  illegitimate, 
his  Majesty's  Attorney-General  was  brought  before  the  Court 

2—2 
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A.-G.        by  supplemental  bill,   in   respect  of  the  interest   of  the   said 

Forbes.  Colin  Anderson  in  the  said  trust  funds.  Jane  Jarvis  Anderson 
(one  of  the  daughters)  having  also  died  intestate  and  without 
issue,  letters  of  administration  to  her  and  the  said  Colin  Anderson, 
limited  to  the  purposes  of  the  suit,  were  granted  to  John  Hopton 
Forbes.  Ann  Nesbitt  Anderson,  wife  of  the  respondent,  George 
Jackson,  afterwards  died,  leaving  several  children ;  and  a  bill 

[  'OS  ]  *of  revivor  and  supplement  was  filed,  to  revive  the  suit,  and  to 
make  her  children  and  the  said  J.  H.  Forbes  defendants. 

On  the  7th  July,  1829,  the  respondent  George  Jackson,  and 
Ann  Nesbitt  his  wife,  the  respondent  Thomas  Falkner  Middleton, 
and  Caroline  Erskine  his  wife,  and  the  said  respondents,  George 
Jackson  Jackson,  John  Anderson  Jackson,  and  Jane  Jackson, 
presented  their  petition  to  the  Master  of  the  Rolls,  in  all  the  said 
causes,  praying  payment  of  certain  advances  for  maintenance 
of  the  said  Ann  Nesbitt  Jackson  and  Caroline  Erskine  Middleton, 
out  of  their  shares  of  the  said  trust  funds,  and  for  inquiries  as  to 
their  subsequent  maintenance,  and  also  the  maintenance  of  the 
children  of  the  said  Ann  Nesbitt  Jackson. 

The  said  causes  came  on  to  be  heard  before  the  Master  of  the 
Rolls  for  further  directions  on  the  17th  of  July,  1829 ;  and  the 
said  petition  and  the  said  supplemental  suit  coming  on  to  be 
heard  at  the  same  time,  his  Honour  ordered  that  it  should  be 
referred  to  the  Master  to  inquire  and  state  to  the  Court  what 
sum  ought  to  be  set  apart  to  answer  the  two  several  annuities 
of  50{.  and  750  rupees,  in  his  said  report  mentioned.  And  his 
Honour  declared  that,  according  to  the  true  construction  of  the 
testator's  will,  the  said  Jane  Jarvis  Anderson,  Ann  Nesbitt 
Anderson  and  Caroline  Erskine  Anderson,  were  in  no  event  to 
take  more  than  an  interest  for  their  respective  lives :  but  that 
Colin  Anderson,  one  of  the  residuary  legatees,  being  a  boy,  was 
to  take  an  absolute  vested  interest  on  attaining  his  age  of  twenty- 
one  years ;  and  that,  while  all  the  residuary  legatees  continued 
under  age  and  unmarried,  the  residue  of  the  testator's  estate 
formed  an  aggregate  fund,  out  of  the  interest  whereof  they  were 

[  *64  ]  to  be  maintained  and  educated  :  and  that  *the  surplus  interest 
was  to  be  invested,  and  added  to  the  principal,  for  the  benefit 
of  the  persons  who  should  be  eventually  entitled  thereto.     And 
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his  Honour  declared,  that  the  said  Colin  Anderson,  upon  attaining         A..G. 

his  age  of  twenty-one  years,  became  absolutely  entitled  to  one-       fomes, 

fourth  part  of  the  aggregate  fund,  and  all  subsequent  interest 

and  accumulations  thereof,  subject  to  a  deduction  of  the  sum 

paid  for  his  cometcy,  with  interest  thereon  from  the  time  of  the 

testator's  death ;  and  that  the  remainder  of  the  aggregate  fund 

continued  until  the  death  of  the  said  Jane  Jarvis  Anderson  to 

be  one  aggregate  fund,  out  of  the  interest  whereof  the  said 

Jane  Jarvis  Anderson  and  the  two  other  residuary  legatees  were 

to  be  maintained  and  educated,  and  that  the  surplus  interest 

thereof  was  to  be  invested,  and  added  to  the  principal,  for  the 

benefit  of  the  persons  eventually  entitled  thereto ;  and  upon  the 

death  of  the  said  Jane  Jarvis  Anderson,  under  twenty-one  and 

unmarried,  Colin  Anderson  became  further  absolutely  entitled  to 

one-third  part  of  the  third  share,  in  which  she  had  a  contingent 

life  interest,  in  the  said  remaining  aggregate  fund ;  and  his  Honour 

declared  that,  upon  the  marriage  of  the  said  Ann  Nesbitt  Jackson, 

she  became  entitled  for  her  life,  for  her  separate  use,  to  the  interest 

of  one  moiety  of  the  said  then  remaining  aggregate  fund ;  and  on 

the  marriage  of  Caroline  Erskine  Middleton  she  became  entitled 

for  her  life,  for  her  separate  use,  to  the  interest  of  the  then 

remaining  aggregate  fund ;  and  that,  on  the  death  of  Ann  Nesbitt 

Jackson,  the  share  of  the  residuary  estate,  to  the  interest  whereof 

she  became  entitled  for  her  life,  became,  under  the  trusts  of  the 

said  will,  divisible,  in  equal  shares,  among  her  surviving  children 

and  the  legal  representative  of  her  deceased  ^children ;  and  his        [  *^^  ] 

Honour  declared  that  the  share  and  interest  which  vested  as 

aforesaid  in  Colin  Anderson,  deceased,  with  the  accumulations 

thereof,  belonged  to  his  Majesty,  subject  to  the  payment  thereout 

of  the  costs  and  expenses  incurred  by  the  said  John  Hopton  Forbes, 

in  taking  out  letters  of  administration  to  the  said  Colin  Anderson 

the  younger,  and  Jane  Jarvis  Anderson,  ad  litem  ;  and  his  Honour 

referred  it  back  to  the  Master  to  make  the  necessary  inquiries 

consequential  on  such  declarations. 

In  pursuance  of  the  last-mentioned  order,  the  Master  to  whom 
the  said  causes  stood  referred  made  a  separate  report,  bearing 
date  the  1st  day  of  December,  1829,  and  thereby  (amongst  other 
things)  found  that  the  effect  of  the  said  decree  was  to  convert 
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A.-G.  the  one-fourth  share  of  the  said  testator's  residuary  estate,  which 
Forbes,  vested  in  the  said  late  Colin  Anderson,  on  his  attaining  21  in 
October,  1809,  to  a  third  share  thereof,  on  the  death  of  the 
said  Jane  Jarvis  Anderson,  on  the  19th  day  of  April,  1812; 
and  he  certified,  that  it  appeared  by  the  account  annexed  to  the 
examination  of  the  said  Sir  Charles  Forbes,  therein  referred  to, 
and  which  accounts  were  adopted  by  his  general  report,  dated 
the  23rd  October,  1824,  and  absolutely  confirmed,  that  the 
aggregate  of  the  funds,  with  the  surplus  and  accumulated 
interest,  which  constituted  the  clear  residue  of  the  testator's 
estate,  on  the  31st  day  of  December,  1822,  the  year  in  which 
the  said  Colin  Anderson  died;  consisted  of  86,000Z.  Bank  Three 
per  cent.  Annuities,  and  of  the  sum  of  23,974Z.  14«.  Id.  cash,  in 
the  hands  of  the  said  Sir  Charles  Forbes,  subject,  however,  to 
the  payment  of  the  two  annuities  in  the  said  report  mentioned  ; 
and  that  the  said  late  Colin  Anderson  was,  at  his  death,  entitled 
[  *65  ]  to  one-third  of  the  said  36,000Z.  Bank  Annuities,  *and  one-third 
of  the  said  sum  of  23,974Z.  14«.  Id.,  together  with  the  amount 
of  dividends  on  both  sums,  but  subject,  nevertheless,  to  the 
deductions  therein  mentioned;  and  he  further  found  that  the 
sum  then  due  to  his  Majesty,  as  representing  the  said  Colin 
Anderson  the  son,  for  his  share  of  the  said  testator's  estate,  was 
the  sum  of  12,000Z.  Three  per  cent.  Consolidated  Annuities,  being 
one-third  of  the  said  sum  of  36,000L  like  Annuities,  subject  as 
therein  mentioned. 

By  an  order  of  the  Court  of  Chancery,  bearing  date  the  21st 
day  of  May,  1830,  it  was  ordered  (among  other  things)  that 
12,000Z.  Bank  Three  per  cent.  Annuities  be  carried  over  in  trust 
in  the  cause  of  Jackson  v.  Forbes^  to  an  account  to  be  entitled 
**  His  Majesty's  Account ; "  and  that  the  costs  of  his  Majesty's 
Attorney-General,  of  the  said  suits,  were  to  be  paid  out  of  the 
said  12,000/.,  when  so  carried  over,  but  that  was  to  be  without 
prejudice  to  any  question  as  to  whether  the  residuary  estate 
of  the  testator,  Colin  Anderson,  was  liable  to  legacy  duty. 

Subsequently  to  the  said  decree,  Caroline  Erskine  Middleton 
died,  having  had  two  children,  both  of  whom  died  in  her  lifetime, 
but  administration  to  them  was  taken  out  by  their  father,  the 
respondent,  Thomas  Falkner  Middleton,  and  he  filed  a  bill, 
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claiming  to  be  entitled  to  the  share  of  his  said  wife,  in  the  said        A,.G. 
testator's  residuary  estate.  Forbes. 

The  Attorney -General,  in  October,  1830,  presented  a  petition 
in  these  causes,  praying  that  it  might  be  declared,  that  his 
Majesty  is  entitled  to  be  paid  the  amount  of  the  probate  duty 
and  of  the  legacy  duty  upon  the  whole  of  the  testator's  estate 
and  effects  which  were  brought  or  remitted  to  England,  or 
administered  or  remaining  to  be  administered  in  *England ;  [  *C7  ] 
and  that  probate  of  the  will  and  codicil  of  the  testator  ought  to 
have  been  taken  out  from  the  Prerogative  Court  of  Canterbury 
upon  the  same  estate  and  effects,  and  praying  the  necessary 
directions  for  the  raising  and  paying  the  amount  due  to  his 
Majesty,  in  respect  of  the  said  probate  duty  and  legacy  duty. 
The  respondents,  at  the  same  time,  presented  a  cross  petition, 
praying  that  the  Attomey-GeneraVs  petition  might  be  dismissed, 
and  that  it  might  be  declared  that  the  executors  were  not  required 
by  law  to  have  obtained  probate  in  this  country,  and  that  the 
testator's  estate  was  not  liable  to  such  probate  duty ;  and  that 
the  residuary  estate  of  the  testator,  collected  and  alleged  to 
have  been  appropriated  in  the  East  Indies,  was  not  liable  to 
the  legacy  duty. 

The  two  petitions  came  before  the  Lord  Chancellor  in  1881, 
when  his  Lordship  ordered  a  case  for  the  opinion  of  the  Court  of 
Exchequer,  and  that  the  questions  should  be.  First,  whether  the 
said  Sir  Charles  Forbes  and  his  co-executors  were  not  bound  to 
have  taken  out  probate  from  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury,  to  the  testator's  will  and  codicils,  before 
they  could  legally  do  all,  or  any,  and  which  of  the  acts  herein- 
before stated.  Second,  whether  the  said  Sir  Charles  Forbes 
and  his  co-executors  were  not,  and  whether  the  said  Sir  Charles 
Forbes,  as  the  survivor,  was  not,  bound  to  take  probate  from 
the  Prerogative  Court  of  Canterbury,  and  to  pay  a  probate  duty 
upon  the  whole,  or  any,  and  what  part  of  the  testator's  property 
collected  in  India,  and  brought  or  transmitted  to  England. 
Third,  whether  the  duties  chargeable  upon  legacies,  annuities 
and  shares  of  residue,  under  the  Acts  of  Parliament  in  force 
touching  such  duties  upon  testators'  estates  administered  in 
England,  were  and  are  ^chargeable  in  respect  of  all,  or  any,       [  *68  ] 


24  1834.     H.  L.     2  CL.  &  FIN.  68—69.  [r.r. 


A.-G.        and  which,  of  the  legacies,  annuities  and  shares  of  the  residue 
Forbes.      respectively  bequeathed  by  the  testator's  will  and  codicils. 

The  Attorney-General  and  the  respondents'  counsel,  in  pur- 
suance of  the  said  order,  agreed  upon  a  case,  in  which  were 
submitted  the  said  several  questions ;  and  in  which  were  stated 
all  facts  necessary  to  bring  the  matter  in  question  before  the 
Court  of  Exchequer,  and  the  facts  therein  stated  were  the  same 
and  to  the  same  tenor  as  the  same  are  hereinbefore  stated. 
The  case  was  argued  in  Easter  Term,  1832,  and  upon  the  argu- 
ment the  counsel  for  his  Majesty  waived  the  subject-matter 
involved  in  the  two  first  questions ;  and  in  respect  of  the  third 
question,  the  Barons  of  the  said  Court  certified  to  the  Lord 
Chancellor  that  they  were  of  opinion,  that  the  duties  chargeable 
upon  legacies,  annuities  and  shares  of  residue,  under  the  Acts  of 
Parliament  in  force  touching  such  duties,  were  not  chargeable 
in  respect  of  any  of  the  legacies,  annuities  and  shares  of  residue, 
bequeathed  by  the  testator's  will  (i). 

Upon  a  petition  afterwards  presented  to  the  Lord  Chancellor 
by  the  respondents,  praying  (among  other  things)  for  a  confirma- 
tion of  the  said  certificate,  his  Lordship,  by  an  order  bearing  date 
the  18th  day  of  July,  1832,  ordered  that  the  petition  of  his 
Majesty's  Attorney-General  be  dismissed,  and  declared  that 
the  legacies,  annuities  and  residuary  personal  estate  of  the 
testator  were  not  liable  to  duty  chargeable  upon  legacies, 
annuities  and  shares  of  residue,  under  the  Acts  of  Parliament 
then  in  force  touching  testators'  estates  got  in  and  distributed 
under  probates  of  wills  granted  by  the  Ecclesiastical  Courts 
of  this  country. 
[  •69  ]  From  that  order  his  Majesty's  Attorney-General  *appealed  to 

this  House,  abandoning  here,  as  he  did  in  the  Courts  below,  the 
claim  in  respect  of  the  probate  duty. 

The  Solicitor-General  {Sir  C.  C.  Pepys),  and  Mr.   Wray, 
for  the  Crown : 

*     *     The   question  here   is,   whether  the  residue  of  this 
testator's  estate  was  brought  to  this  country  to  be  administered, 
or,  being  administered  in  India,  was  remitted  here  for  payment 
(1)  See  Jackson  v.  Forbea,  2  Cr.  &  J.  382,  and  2  Tyrw.  354. 
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only?  *  *  The  bill  in  Chancery,  the  decree  pronounced  in  A.-G. 
the  cause,  and  the  Master's  report  in  pursuance  of  that  decree,  p^orbks. 
cannot  be  in  any  way  distinguished  from  the  ordinary  proceed- 
ings in  an  administration  suit.  No  payment  or  appropriation 
of  the  legacies  had  been  made  before  the  institution  of  the  suit. 
Some  of  the  money  had  been  invested  in  the  funds,  in  the 
names  of  the  executors,  some  had  remained  in  the  hands  of  the 
acting  executor,  and  he  was  called  upon  by  the  bill  to  administer 
in  due  course  the  assets  of  the  testator. 

By  the  true  construction  of  the  36  Geo.  III.  c.  52,  this  fund 
comes  within  its  operation.  By  the  second  *section,  every  [  *70  ] 
legacy  specific  or  pecuniary  above  20Z.,  and  the  clear  residue 
and  every  part  thereof,  is  made  subject  to  the  duty  imposed 
by  that  Act.  The  language  of  the  fifth,  sixth  and  seventh 
sections  is  equally  general,  and  applicable  to  every  executor 
taking  on  himself  the  burthen  of  the  execution  of  a  will  or 
administration  of  an  estate  in  this  country.  The  fifth  provides 
the  form  of  receipts,  which  it  shall  be  lawful  for  any  of  his 
Majesty's  subjects  to  fill  up.  The  sixth  requires  the  duty  to 
be  paid  by  the  executor  or  administrator  taking  the  burthen 
of  the  execution  of  the  will.  The  seventh  defines  what  shall 
be  considered  a  legacy  within  the  meaning  of  the  Act,  which  is 
in  very  general  terms,  limited  neither  to  the  place  of  the  party's 
death,  nor  to  the  place  where  the  estate  is  found,  but  applying 
to  any  person  dying  after  the  passing  of  that  Act.  *  *  It  [  71  ] 
does  not  signify  in  what  part  of  the  world  the  property  lies ;  if 
it  be  administered  here,  the  duty  attaches. 

(The  Lord  Chancellor:  By  your  argument,  it  depends  on 
the  executor  whether  the  duty  attaches  or  not ;  if  he  choose  to 
remain  abroad,  and  send  the  money  to  the  legatee  here,  the 
legacy  is  free  from  duty ;  but  if  he  come  here  to  pay  it,  then  you 
say  it  is  not  free,  because  if  the  executor  come  and  remain  here, 
he  is  within  the  jurisdiction  of  this  House  or  of  Chancery.) 

[They  cited  l^he  Attorney -General  v.  Cockerell  (i).  The  Attorney- 
General  v.  Beatsan  (2),  Logan  v.  Fairlie  (8),  In  re  Ewvig  (4),  and 

(1)  15  B.  R.  707  (1  Price,  165).  (3)  25  R.  R.  208  (2  Sim.  &  St.  284). 

(2)  21  B.  R.  770  (7  Price,  560).  (4)  1  Cr.  &  J.  151. 
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A.-G.  In  re  Bruce  {i).]  The  property,  after  being  collected  by  the 
FoBBBs.  executors  there,  was  remitted  to  this  country  for  the  purpose 
[  74  ]  of  being  administered  here,  and  a  suit  was  accordingly  insti- 
tuted for  that  purpose.  If  an  executor  in  India  assents  to 
the  legacy  there,  and  then  remits  it  to  his  agent  here,  or  to 
the  legatee  himself,  the  duty  does  not  attach  on  that  legacy, 
because  it  is  appropriated ;  but  if  sent  here  for  the  purpose 
of  ascertaining  the  right  of  the  legatee,  it  is  subject  to  the 
duty.  It  is  clear  that  there  was  an  administration  of  this 
estate  in  this  country  from  1811  to  1818.  The  property  was 
brought  to  this  country,  the  children  were  brought  and 
domiciled  in  this  country,  and  the  legacies  were  payable  in 
this  country. 

The  Lord  Chancellor  : 

It  is  very  much  to  be  regretted  that  the  Judges  give  no  reasons 
in  their  certificate  for  the  conclusion  to  which  they  come  on  a 
case  sent  for  their  opinion.  The  reason  assigned  for  not  giving 
such  reasons  is,  that  the  learned  Judges  may  have  afterwards 
to  give  their  reasons  in  this  House ;  but  so  may  they  in  every 
decision  given  in  the  Courts  of  King's  Bench,  Common  Pleas 
and  Exchequer. 

Sir  Charles  WethereU,  and  Mr.  OaiTatt,  for  the  respondents : 

[  79  ]  *     *     In  all  the  cases  in  which  it  was  decided  that  the  legacy 

duty  attached,  there  were  probates  or  some  administration  in 
this  country.  *  *  There  was  no  reason  for  obtaining  probate 
here.  *  *  The  Court  of  Chancery  has  jurisdiction  to  enter- 
tain a  suit  in  respect  of  a  testator's  estate  without  probate  or 
letters  of  administration.  Can  it  make  any  difference  in  this 
case  whether  the  legacy  is  paid  by  the  executor  directly,  or 

[  •80  ]  through  the  medium  *of  the  Court  of  Chancery  ?  Can  the 
Court,  by  taking  possession  of  the  property,  alter  the  situation 
of  the  parties,  and  subject  the  property  to  the  legacy  duty? 
This  is  not  a  suit  seeking  for  the  administration  of  the  estate 
of  the  testator. 

(1)  2  Gr.  &  J.  436—451 ;  S.  C.  2  Tyrw.  475. 
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The  Solicitor-General  replied :  A,-G. 

r. 

The  right  of  the  Crown  to  the  legacy  duty  cannot  be  affected      Forbes. 
by  the  parties  not  applying  for  probate  in  England.    No  English 
probate  was  taken  out  in  the  case  of  Logan  v.  Fairlie,   and 
yet  it  was  there  held  that  the  estate  was  chargeable  with  the 
legacy  duty. 

The  Lord  Chancellor: 

The  question,  my  Lords,  is  whether  the  Crown  is  entitled  to 
the  legacy  duty  on  the  legacies  and  shares  of  residue  bequeathed 
by  the  testator  in  the  cause.  On  that  question  coming  before 
me  incidentally  in  the  Court  of  Chancery,  I  thought  it  proper, 
with  the  consent  of  the  parties,  to  send  it  to  a  court  of  law. 
As  it  was  a  question  of  construction  of  an  Act  of  Parliament, 
and  having  not  a  particle  of  equity  in  it,  I  thought  it  was  not  fit 
for  the  court  of  equity  to  decide  it.  If  it  was  proper  that  it  should 
be  sent  to  a  court  of  law,  then  the  Court  of  Exchequer,  which  is 
concerned  with  his  Majesty's  revenue,  was  the  proper  Court  for 
the  construction  of  a  Eevenue  Act.  The  case  was  sent  therefore 
to  the  Court  of  Exchequer,  and  that  Court  deciding  against  the 
Crown,  came  to  the  opinion  which  is  certified  to  tlie  Court  of 
Chancery,  without  stating  the  reasons  on  which  the  decision  was 
founded.  Such  is  the  custom :  a  custom,  the  grounds  of  which 
I  do  not  see,  the  continuance  of  which  I  do  not  understand,  which 
has  long  been  the  subject  of  disapprobation  and  has  given  much 
discontent,  *and  which,  I  hope,  will  soon  cease.  But  that  certi-  [  'Si  ] 
ficate  stated,  that  the  duty  did  not  attach  on  this  property. 
The  decision,  it  is  said,  is  not  reconcileable  with  the  decisions  of 
the  same  Court  in  the  cases  of  The  Attorney-General  v.  CockereU, 
and  The  Attorney-General  v.  Beatson  ;  but  I  find  it  is  as  difficult 
to  reconcile  these  previous  decisions  with  the  Act  of  Parliament, 
as  to  reconcile  this  with  them.  On  that  account  I  recommend 
to  your  Lordships  not  to  decide  this  until  your  Lordships  will 
have  time  to  look  into  those  previous  cases.  They  were  cited  in 
the  argument  in  the  Court  of  Exchequer,  and  the  discrepancies 
were  then  pointed  out  to  that  Court.  It  was  not  therefore  from 
overlooking  these  cases,  but  on  full  consideration  of  them, 
that  the  decision  contained  in  this  certificate  is  founded.    When 
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A.-G.  the  case  came  before  me  again,  on  the  certificate  of  that  Court, 
FoBBEs.  I  do  not  recollect  if  the  case  was  argued  before  me,  I  rather  think 
I  agreed  with  the  Judges  of  the  Court  of  Exchequer,  without 
argument,  my  impression  was  that  it  would  require  great  con- 
sideration from  me,  sitting  in  the  Court  of  Chancery  on  a  case 
concerning  the  revenue,  coming  from  the  Court  of  Exchequer, 
which  is  the  proper  Court  for  questions  concerning  the  King's 
revenue,  before  I  could  determine  to  follow  a  course  different 
from  that  Court.  This  decision  of  mine  is  now  brought  under 
your  Lordships*  review.  I  have  no  bias  in  my  mind,  nor  par- 
tiality to  the  decision,  nor  any  motive  to  induce  me  to  adhere  to 
it,  if  I  thought  it  was  not  well  founded.  I  would  urge  your 
Lordships  to  give  the  case  your  careful  consideration  before  you 
say  that  a  decision  on  a  question  of  revenue,  coming  from  a 
court  of  revenue,  is  wrong. 

[  •sz  ]  Lord  Plunkett  concurred  in  the  postponement  of  *the  case 

for  further  consideration.  The  principle,  on  which  the  claim 
of  the  Crown  to  the  duty  was  put,  was  in  substance,  this :  That 
whenever  the  property  of  a  British  subject  dying  in  a  foreign 
country  is  brought  to  England  for  distribution  amongst  the 
legatees,  it  becomes  chargeable  with  the  legacy  duty.  It  would 
require  much  consideration  of  the  circumstances  of  the  cases  cited 
to  determine  whether  they  did  or  did  not  support  that  principle. 

June 9.       The  Lord  Chancellor: 

I  said,  when  this  case  was  argued,  that  it  would  require  your 
Lordships  to  have  a  strong  opinion  on  it,  before  you  could 
come  to  a  decision  contrary  to  the  deliberate  judgment  of  the 
highest  Court  of  Bevenue  in  the  kingdom,  upon  a  question  of 
revenue.  That  I  was  perfectly  satisfied  with  that  judgment,  and 
that  the  case  was  free  from  doubt,  I  will  not  take  on  myself  to 
say,  ignorant  as  I  was  of  the  reasons  upon  which  it  was  founded, 
and  seeing  that  it  appeared  to  differ  in  some  respect  from  the 
decisions  of  the  same  Court  in  one  or  two  former  cases.  I  have 
since  considered  those  cases,  and  the  Lord  Chancellor  of  Ireland, 
whose  valuable  assistance  I  had  here  when  the  case  was  argued, 
has  since  sent  me  his  opinion  in  writing,  which  coincides  with 
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my  own,  that  the  cases  of  The  Attorney-General  v.  CockereU,  and 
The  Attorney-General  v.  Beatson,  are  distinguishable  from  the 
present;   and  that,  as  in  neither  of  those  cases  do  the  facts 
completely  agree  with  those  of  the  present  case,  there  is  not 
in  reality  any  conflict  among  the  decisions.     In  The  Attorney- 
General  V.  CockereU,  the  will  was  proved  in  the  Prerogative  Court 
of  Canterbury  by  the  defendant,  who  assumed  the  character  and 
duty  of  the  executor  of  the  will  of  Robertson,  the  ^testator  in 
that  case,  and  subsequently  got  in  part  of  the  testator's  estate. 
In  The  Attorney-General  v.  Beatson  also,  the  will  was  proved  by 
the  defendant  in  England.     In  Re  Ewing  likewise,  the  will  was 
proved  in  England,  and  the  only  point  decided  in  it  was  that 
assets  in  a  foreign  country,  of  a  testator  domiciled  and  dying 
here,  were  liable  to  the  legacy  duty.     In  the  case  of  Logan  v. 
Fairlie  the  residuary  estate  of  the  testator  was  found  in  England 
in   the    course    of    administration;    and    before    any    specific 
appropriation  of  it  was  made,  it  was  held  that  it  was  liable  to  the 
legacy  duty.     My  noble  and  learned  friend  has  in  his  judgment, 
communicated  to  me,  taken  these  distinguishing  circumstances 
of  all  these  cases  into  his  consideration.     In  affirming  the  judg- 
ment of  the  Courts  below  in  the  present  case,  your  Lordships  do 
not  overrule  any  of  the  former  cases ;  they  stand  on  different 
grounds,  each  resting  on  its  peculiar  circumstances :  I  therefore 
move  your  Lordships  to  affirm  this  judgment. 

The  judgment  teas  accordingly  affirmed. 


A.-0. 
r. 

FORBBS. 


[•83] 


Appeal  fbom  the  Equity  Exchequer. 
The  ATTORNEY-GENERAL  v.  HOPE. 

(2CUrk  &  FinneUy,  84—92;  8.  C.  8  Bligh  (N.  S.)  44;  affirming  1  C.  M.  &  R, 

530;  4TjT.  878.) 

Where  a  testator  dies  in  this  country  possosmed  of  personal  property 
Here  and  also  in  foreign  funds,  and  the  executor  takes  out  probate  here 
and  pays  probate  dut}'  on  the  amount  of  the  property  in  this  comitry, 
be  is  not  chargeable  with  the  probate  duty  in  respect  of  the  projierty 
in  the  foreign  fiuidn.  although  he  afterwards  obtain  the  property  and 
administer  it. 

John  Marshall,  late  of  Ardwick,  near  Manchester,   in  the 
county  palatine  of  Lancaster,  was  for  many  years  previous  to, 


1834. 
Avff.  12. 
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Brougham^ 
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[84] 
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A.-0.  and  at  the  time  of  his  death,  resident  and  domiciled  in  England, 
Hope.  &^  Ardwick  aforesaid,  and  had  no  other  place  of  residence  or 
domicile.  John  Marshall  was  a  merchant  trading  with  North 
America,  and  at  the  time  of  his  death  was  possessed  of  personal 
estate  and  effects,  amounting  together  to  800,000/.  and  upwards, 
part  of  which  personal  estate  and  effects  was,  at  the  time  of  his 
death,  situate  in  this  country,  or  on  the  high  seas,  and  the  residue 
thereof  was,  at  the  time  of  his  death,  situate  in  North  America, 
and  consisted  partly  of  goods  and  effects  belonging  to  him,  and 
which  had  been  sent  by  him  to  North  America  for  sale,  and  were 
then  remaining  in  the  hands  of  his  agents  and  unsold  at  New  York 
[  'ss  ]  and  elsewhere  in  North  America ;  and  partly  of  book  *debts  and 
other  simple  contract  debts  due  and  owing  to  him  from  divers 
persons  at  the  time  of  his  death,  domiciled  and  resident  in  North 
America ;  and  partly  of  monies  in  the  public  funds  or  stocks  of  the 
United  States  of  North  America,  and  in  the  funds  or  stock  of  the 
State  of  New  York,  in  North  America,  standing  partly  in  the  name 
of  the  said  John  Marshall  and  partly  in  the  name  of  his  agent  there. 
The  said  John  Marshall  duly  made  and  published  his  last  will 
in  writing,  with  a  codicil  thereto,  bearing  date  respectively  the 
22nd  day  of  August,  1828,  and  the  15th  day  of  May,  1824,  and 
he  appointed  the  respondents  executors.  He  died  on  the  19th  day 
of  July,  1824,  and  the  executors  on  the  28th  day  of  September, 
1824,  obtained  probate  of  the  will  and  codicil  in  the  proper 
Ecclesiastical  Court  in  this  country,  for  the  purpose  of  adminis- 
tering the  whole  of  the  testator's  personal  estate,  or  so  much 
thereof  as  required  probate  for  the  purpose  of  being  administered 
by  them,  and  they  paid  for  duty  on  such  probate  the  sum  of  675i. 
The  duty  so  paid  was  in  respect  only  of  such  part  of  the  testator's 
personal  estate  as  was  at  the  time  of  his  death  situate  in  this 
country  or  upon  the  high  seas,  and  which  was  under  the  value 
of  50,000i. ;  and  the  said  executors  have  never  apphed  for  or 
obtained  probate  to  be  granted  by  any  other  Court  or  jurisdiction, 
and  have  never  applied  for  or  obtained  any  other  probate  than 
the  probate  hereinbefore  mentioned. 

The  executors  have  collected  and  administered  in  this 
country  the  whole  or  the  principal  part  of  the  personal 
estate    of    the   testator,   whether    situate    in  this    country  or 


voi^xxxvn.]     1834.     H.  L.     2  CL.  &  FIN.  85— 90.  31 


elsewhere,  at  the  time  of  his  death,  to  the  amount  of  300,000Z.        A.-a. 
and  apwards.  Hope. 

All  the  executors  at  the  time  of  the  testator's  death,  *and  at       [  *86  ] 
the  time  when  they  took  out  and  obtained  probate,  were  and 
have  continned  to  be  resident  and  domiciled  in  this  country. 

On  the  9th  March,  1882,  his  Majesty's  Attorney -General  filed 
an  information,  which  was  afterwards  duly  amended,  on  the 
equity  side  of  the  Exchequer,  against  the  respondents,  stating 
these  facts,  and  praying  that  it  might  be  declared,  that  a  debt 
arose  and  became  payable  to  his  Majesty  in  respect  of  probate 
duty  upon  the  whole  amount  of  the  personal  estate  and  effects 
of  the  testator,  including  as  well  the  personal  estate  and  effects  of 
the  said  testator  which,  at  his  death,  were  situate  in  this  country 
or  upon  the  high  seas,  as  the  personal  estate  and  effects  which 
were  then  in  America. 

The  respondents  appeared,  and  on  the  21st  of  May,  1838,  they 
filed  a  general  demurrer  to  the  information. 

The  demurrer  was  set  down  for  argument  in  Trinity  Term, 
1883,  and  judgment  was  given  for  the  respondents. 

The  Attorney-Oeneral  {Sir  J.  Campbell),  and  Sir  G.  Grey,  for 
the  Crown.     *     *     ♦ 

Mr.  Rolfe  and  Mr.  Wigram,  for  the  respondents.     *     *     *  [  87  ] 

The  Lord  Chancellor  :  Au^f,  12. 

The  case  to  which  I  shall  now  call  your  Lordships'  attention  [  90  ] 
to-day  is  one  which  is  an  appeal  from  the  decision  of  the  Court 
of  Exchequer,  from  the  unanimous  judgment  of  the  Judges  of 
that  Court,  upon  an  information  filed  by  the  Attorney-General  for 
the  purpose  of  obtaining  payment  of  probate  duty  upon  certain 
property  belonging  to  the  testator  at  the  time  of  his  decease, 
and  charged  to  be  under  the  jurisdiction  of  the  Court.  When 
the  case  was  argued,  I  entered  at  some  length  into  the  reasons 
which  I  had  for  not  agreeing  in  the  principal  argument  of  the 
Attorney-General.  I  did  not  think  that  the  use  made  of  a  probate 
was  a  test  sufiBcient  to  denote  the  purpose  for  which  it  was 
granted.     The  words  of  the  Act  refer  not  to  the  use  eventually 
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A.'G.  made,  but  distinctly  to  the  purpose  for  which  the  probate  was 
Hope.  granted,  and  which  was  in  contemplation  when  it  was  granted. 
The  question  therefore  is,  as  to  the  words  of  the  Stamp  Duties 
Act,  and  to  the  schedule  to  it  relating  to  this  matter ;  and  with 
reference  to  these,  it  does  not  appear  to  me  that  the  probate  was 
made  available  in  collecting  the  foreign  funds,  so  as  to  bring 
this  case  within  the  Stamp  Duties  Act.  It  appears  to  me,  on 
[  *^^  ]  the  other  hand,  that  much  must  *depend  upon  the  course  and 
practice  of  the  Ecclesiastical  Courts  as  to  granting  probates.  If 
they  deal  with  the  property  before  it  is  brought  to  this  country 
so  as  to  hold  it  within  their  reach,  then  it  is  said  that  the  pro- 
bate relates  back  to  the  property,  that  is,  the  probate  duty 
attaches,  for  that  the  probate  is  granted  in  respect  of  property 
at  the  time  within  the  jurisdiction.  If  that  be  so,  then  cadet 
questiOf  for  undoubtedly  the  stamp  duties  would  attach.  If,  on 
the  other  hand,  the  probate  was  merely  granted  in  respect  of 
the  personalty  at  the  time  of  the  decease,  then  arises  the 
question,  whether  the  case  comes  within  the  words  of  the 
schedule,  and  consequently  whether  the  probate  duty  attaches  ? 
It  was  maintained  in  the  argument  when  the  case  was  before  the 
House,  and  seemingly  upon  sound  principles,  that  probate  was 
given  by  the  Ordinary  and  taken  in  respect  of  an  ancient  practice 
in  Popish  times,  and  in  respect  of  the  interest  which  the  Ordi- 
nary had  in  the  personalty  of  the  individuals  to  be  applied  to 
pious  uses  for  the  safety  of  their  souls.  This  was  the  origin  of 
probates  giving  an  interest  in  the  personalty  to  the  Ecclesiastical 
Courts.  The  pious  uses  afforded  them  an  interest,  and  many 
masses  were  no  doubt  said,  and  the  money  was  taken  possession 
of  by  the  ecclesiastics  themselves  for  their  own  use,  they  doubt- 
lessly considering  this  as  applying  it  to  pious  uses.  With  that  we 
have  now  nothing  to  do ;  but  hence  arose  the  practice  of  admitting 
executors  to  prove  the  will,  and  of  granting  letters  of  adminis- 
tration in  cases  where  there  was  no  will.  Thus  arose  at  the 
outset  the  claims  of  the  Ordinary,  which  afterwards  became 
vested  in  other  parties.  If  the  Ordinary  only  claimed,  and  he 
never  did  claim  anything  beyond  the  goods  within  his  own  juris- 
diction, if  he  never  claimed  for  foreign  goods,  the  argument  falls 
[  '92  ]        to  the  ground,  for  it  appears  that  probate  *wa8  never  granted 
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except  for  goods  within  the  jurisdiction ;  and  if  so,  the  right  to        ^•-C^. 
this  probate  duty  did  not  attach  in  the  present  case.  Hope. 

I  have  made  inquiries  of  very  learned  parties,  two  very  com- 
petent authorities,  one  the  learned  Judge  of  the  Prerogative 
Court,  and  the  other  the  King's  Advocate,  and  they  both 
confirm  the  view  I  take  of  the  jurisdiction  and  of  the  nature 
of  the  Ordinary's  office.  This  of  itself  would  be  a  strong  ground 
for  affirming  the  decision  of  the  Court  below;  but  I  am  also 
supported  in  doing  so  by  an  argument  in  the  case  of  The 
Attorney 'General  v.  Forbes  (i),  which  was  lately  before  your 
Lordships,  and  in  which  I  was  assisted  by  the  Lord  Chancellor 
OF  Ireland  ;  I  there  used  the  same  argument,  and  that  noble  and 
learned  Lord  fully  concurred  with  me,  that  unless  there  was  a 
clear  miscarriage  in  the  Court  below,  it  would  not  be  advisable 
to  shake  the  decision  of  the  Court  of  Exchequer  upon  such  a 
question  as  this  ;  a  decision  pronounced  after  great  deliberation 
and  argument  upon  a  revenue  case,  a  kind  of  case  more  especially 
belonging  to  that  Court.  I  am  sufficiently  confirmed  in  my 
opinion  therefore,  though  the  case  may  not  be  quite  clear,  and 
though  there  are  two  conflicting  decisions  upon  this  subject. 
But  these  are  not  so  much  decisions  as  obiter  dicta  obtained  from 
the  Judges  in  a  way  which  I  cannot  explain.  That  appeared  so 
in  the  case  of  In  re  Ewing  (2),  the  last  which  I  argued  at  the 
bar  of  the  Court  of  Exchequer.  I  think  that  there  is  no  case 
made  out  to  shake  the  decision  of  the  Court  below.  I  am 
satisfied  therefore,  and  I  move  your  Lordships,  that  the  judg- 
ment of  the  Court  below  be  affirmed,  but  without  costs. 

Judgment  affirmed  accordingly. 

(1)  Ant€y  p.  12.  (2)  1  Tyrw.  92 ;  1  Cr.  &  J.  151. 


r.b, — ^voL,  xxxvn. 
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Writ  of  Erbob  from  the  Exchequeb  Chambeb. 
1=34.  SOLAKTE  AND  Others  v.  PALMER  and  Anotheb. 

June  18. 
(2  Clark  &  FinneUy,  93—100;  S.  C.  8  BHgh  (N.  S.)  874;  1  Bing.  N.  C.  194  ; 

I^rd  1  Scott,  1.) 

Bboughah, 

L.C.  A  letter  from  the  holders  of  a  bill  of  exchange  to  an  indoraer  liable 

[  9S  ]  upon  the  bill,  threatening  legal  proceedings  if  the  bill  is  not  paid,  is  no 

notice  to  the  indorser  of  the  dishonour  of  the  bill  (1). 

This  was  a  writ  of  error  brought  by  the  plaintiffs  below 
upon  a  judgment  of  the  Exchequer  Chamber,  affirming  a 
judgment  in  the  Court  of  King's  Bench  in  favour  of  the 
defendants  below. 

The  action  was  brought  by  the  plaintiffs,  as  assignees  of 
Joaquim  Euez  de  Alzedo,  a  bankrupt,  against  the  defendants,  as 
indorsers  of  a  bill  of  exchange. 

The  declaration  contained  a  special  count,  which  stated  in  the 
usual  manner  that  the  bill  had  been  drawn  on  Daniel,  Jones  & 
Co.,  that  they  accepted  it,  payable  at  Messrs.  Williams,  Burgess 
&  Co. ;  and  then  averred  that  the  said  bill  was  duly  presented 
at  the  said  Messrs.  Williams,  Burgess  and  WilUams,  for  payment 
thereof,  and  payment  required,  but  that  neither  the  said  Messrs. 
Daniel,  Jones  &  Co.,  nor  the  said  Messrs.  Williams,  Burgess  and 
Williams,  would  pay  the  same,  but  refused  so  to  do. 

There  was  a  second  count  on  a  bill  of  exchange,  omitting  the 
[  *94  ]  acceptance  at  and  the  presentment  to  ^Messrs.  Williams,  Burgess 
and  Williams.  The  defendants  pleaded  the  general  issue.  The 
cause  came  on  for  trial  at  the  London  sittings  after  Hilary  Term, 
1828,  before  Lord  Tenterden,  when  it  was  proved  that  the  bill 
was  duly  presented  for  payment  at  Messrs.  Williams,  Burgess  and 
Williams,  on  the  15th  of  December,  the  day  on  which  it  became 
due,  that  payment  was  refused,  that  the  bill  was  returned  to  the 
plaintiffs  for  nonpayment  on  the  16th  day  of  December,  and  that 
the  plaintiffs,  on  the  17th  day  of  December,  caused  to  be  written, 

(1)  This  decision  has  since  been  Act,  1882,  s.  49  (o),  appears  intended 

treated  with  scant  respect:  see  Paul  to  lay  down  a  rule  more  in  accoid- 

V.  Joel  (Ex.  and  Ex.  Ch.  1 858  and  1859;  ance  with  mercantile  understanding ; 

3  H.  &  N.  455;  4  H.  &  N.  355;  27  but  the  Act  is  not  particularly  explicit. 

L.  J.  Ex.  380;  28  L.  J.  Ex.  143.  — B.  C. 
The  language  of  the  Bills  of  Exchange 
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by  Messrs,  I.  &  S.  Fearce,  the  attomies  for  the  plaintififs,  the      Solabte 
following  letter  to  the  defendants :  Palmkb. 

"  17th  December,  1825. 

"  Gentlemen, — A  bill  for  688Z.,  drawn  by  Mr.  Joseph  Keats 
upon  Messrs.  Daniel,  Jones  &  Co.,  and  bearing  your  indorse- 
ment, has  been  put  into  our  hands  by  the  assignees  of  Mr.  J.  B. 
de  Alzedo,  with  directions  to  take  legal  measures  for  the  recovery 
thereof,  unless  immediately  paid  to, — Gentlemen,  your  very 
obedient  servants,  I.  &  S.  Pearcb." 

Addressed,  "  Messrs.  Palmer  and  Bouch.*' 

Which  letter  was,  on  the  17th  day  of  December,  received  by  the 
defendants. 

The  Lord  Chief  Justice  delivered  his  opinion  to  the  jury, 
that  as  the  letter  above  set  forth  did  not  in  terms  import  that 
the  bill  had  been  refused  payment  by  the  acceptor,  it  was  not  a 
sufficient  notice  of  the  dishonour  and  nonpayment  of  the  said  bill 
of  exchange,  to  entitle  the  plaintififs  to  maintain  and  support  the 
action  against  the  defendants,  and  with  that  direction  left  the  case 
to  the  jury,  who  found  a  verdict  for  the  defendants.  The  counsel 
for  the  plaintififs  tendered  a  bill  of  exceptions  to  this  direction  of 
the  Lord  Chief  Justice. 

Judgment  having  been  given  for  the  defendants  in  the  Court  [  96  ] 
of  King's  Bench,  a  writ  of  error  was  brought  in  the  Exchequer 
Chamber,  and  special  errors  were  aftsigned,  which,  in  Easter 
Term,  1831,  were  argued  before  the  Judges  of  the  Courts  of 
Common  Pleas  and  the  Exchequer,  when  the  judgment  of  the 
Court  of  King's  Bench  was  afifirmed  (i). 

Upon  this  judgment,  the  plaintififs  brought  the  present  writ  of 
error. 

On  the  17th  of  June,  Justices  Park,  Littledale,  Vaughan, 
Gaselee,  Taunton,  Patteson,  and  Barons  Alderson,  Bolland  and 
Williams,  having  assembled,  but  the  Lord  Chancellor  not  being 
present,  nor  either  of  the  Deputy  Speakers,  the  Bishop  of 
Hereford  moved  that  the  Earl  of  Abingdon  should  preside  as 
Speaker  pro  tern.  The  motion  was  agreed  to.  Counsel  were 
then  called  in. 

(1)  See  7  Bing.  530. 

3—2 
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80LARTB  Mr.  F.  Pollock  and  Mr.  R.  V.  Richards,  for  the  plaintiflFs  in 

Palmer.  error : 

The  object  of  this  writ  of  error  is  to  bring  under  the  considera- 
tion of  the  House  the  decision  of  the  Court  in  Hartley  v.  Case  (i). 
On  the  authority  of  that  case,  Lord  Tenterden  directed  the  jury, 
in  the  present,  to  find  a  verdict  for  the  defendants,  but  intimated 
a  wish  that  the  question  should  be  carried  further.  That  was  an 
action  where  the  holder  of  a  bill  applied  by  letter  to  the  drawer 
for  payment,  described  the  bill,  and  expressed  a  hope  that  the 
drawer  would  discharge  it,  to  prevent  the  necessity  of  law  pro- 
ceedings. The  Court  held  that  the  letter  was  not  such  a  notice 
of  the  dishonour  as  was  sufficient,  and  therefore  refused  to 
disturb  the  nonsuit  that  had  been  entered.  That  decision  has 
[  *^  ]  created  *considerable  surprise  in  the  commercial  world,  and  too 
much  weight  has  been  given  to  it  in  the  present  instance.  In 
Tindal  v.  Broivn  (2),  Mr.  Justice  Buller  said,  "  There  is  no 
prescribed  form  of  this  kind  of  notice ;  it  must  import  that  the 
holder  considers  the  indorser  as  liable,  and  expects  payment  from 
him."  The  letter  of  the  attornies  in  this  case  did  most  distinctly 
import  that  the  holder  expected  payment  from  the  indorser,  for 
it  threatened  him  with  legal  proceedings  in  case  payment  was 
not  immediately  made.  The  law  as  stated  in  Tindal  v.  Brotvn 
is  adopted  in  Bayley  on  Bills  (3).  A  notice  that  a  man  is  called 
on  to  pay  a  sum  of  money  in  respect  of  a  bill  of  exchange,  and 
that  proceedings  will  be  taken  against  him  in  respect  of  it,  is  a 
notice  that  the  bill  has  been  dishonoured,  for  till  the  bill  has 
been  dishonoured  the  holder  cannot  proceed  upon  it. 

Mr.  Whateley,  for  the  defendants  in  error,  was  stopped. 

Mr.  Justice  Park  declared  the  unanimous  opinion  of  the 
Judges  present,  that  the  letter  of  the  plaintiffs*  attornies  did  not 
amount  to  notice  of  the  dishonour  of  the  bill,  as  such  a  notice 
ought  in  express  terms,  or  by  necessary  implication,  to  convey 
full  intimation  that  the  bill  had  been  dishonoured. 


(1)  4  B.  &  C.  339.  (3)   Bayley  on  Bills,  4th  edit.  206. 

(2)  1  E.  E.  171  (1  T.  E.  167). 


▼OL.  xxxvn.]     1834.     H.  L.    2  CL.  &  FIN.  96—98.  87 

The  Earl  of  Abingdon  moved  that  judgment  be  postponed      Solabtk 


till  the  Lord  Chancellor  be  consulted. 

Judgment  icas  postponed  accordingly. 


r. 
Palmeb. 


The  Lord  Chancellor:  June\%» 

My  Lords,  this  was  a  writ  of  error  from  the  Exchequer 
Chamber,  upon  *a  point  which,  as  it  appears  to  me,  ought  [  ♦o?  ] 
never  to  have  found  its  way  by  writ  of  error  into  this  place. 
I  never  saw  a  case  which,  whether  regarding  the  facts,  the 
principle  of  law,  or  the  cases  bearing  upon  it,  was  more  abso- 
lutel}''  free  from  all  doubt.  The  question,  my  Lords,  is  whether 
the  letter  of  Messrs.  Pearce  amounts  to  notice  of  dishonour  of 
the  bill  of  exchange  referred  to  in  that  letter.  As  this  was  a 
point  of  law,  a  question  was  put  by  your  Lordships  to  the 
Judges,  whether  this  was  a  valid  notice  of  dishonour,  so  as  to 
make  the  party  to  whom  it  was  directed,  the  indorser,  liable. 
The  Judges  were  unanimously  of  opinion  that  it  was  no  notice 
of  dishonour.  I  never  thought  there  could  be  a  doubt  that  that 
must  be  their  opinion,  and  I  only  doubted  whether  we  ought  to 
trouble  them  to  come  here  upon  such  a  point.  My  Lords,  I  hold 
that  this  is  no  notice  of  dishonour ;  it  is  a  threat  of  legal  pro- 
ceedings, a  mere  demand  of  payment.  It  is  clear  on  authority 
and  by  decided  cases  that  a  demand  of  pajrment  does  not  amount 
to  a  notice  of  dishonour ;  lawyers  and  merchants  alike  know  this 
rule,  and  they  act  upon  it.  When  the  learned  Judges  are  clear 
and  unanimous  in  their  opinion  upon  this  subject,  it  seems 
superfluous  in  me  to  waste  the  time  of  your  Lordships  by 
arguments  in  support  of  their  judgment;  but  I  will  say,  that 
when  I  see  learned  counsel  sign  their  names  to  reasons  of  appeal, 
and  bottom  those  reasons  upon  cases  and  authorities,  I  naturally 
look  to  these  cases  and  these  authorities,  to  see  whether  they 
bear  out  the  opinions  for  which  they  are  cited.  The  case  of 
Tindal  v.  Broivn  has  been  cited;  that  case  is  in  the  Term 
Reports  (i),  and  is  referred  to  in  the  fourth  edition  of  Bay  ley 
on  Bills,  p.  206,  which  authority  ♦is  also  quoted  in  the  plaintiffs  [  *98  ] 
"Reasons."     Tindal  v.  Broivn  does  not  warrant  the  purpose  for 

(1)  1  B.  B.  171  (1  T.  XL  167). 
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SOLABTE  which  it  is  cited ;  but  it  is  remarkable  that  another  case  should 
Palmeb.  not  have  been  looked  at,  the  case  of  Hartley  v.  Cane,  which  is  to 
be  found  in  Bamewall  &  Cresswell's  Eeports  (i) :  if  that  case 
had  been  looked  at,  it  would  have  been  found  that  it  was  on  all 
fours  with  the  present.  The  letter  there  is  in  these  terms  :  "  I 
am  desired  to  apply  to  you  for  payment  of  the  sum  of  150L,  due 
to  myself  on  a  draft  drawn  by  Mr.  Case  on  Mr.  Case,  which  I 
hope  you  will  on  receipt  discharge,  to  prevent  the  necessity  of 
law  proceedings,  which  otherwise  will  immediately  take  place." 
Lord  Tentbrden  there  said,  **  There  is  no  precise  form  of  words 
necessary  to  be  used  in  giving  notice  of  the  dishonour  of  a  bill 
of  exchange,  but  the  language  used  must  be  such  as  to  convey 
notice  to  the  party  what  the  bill  is,  and  that  payment  of  it  has 
been  refused  by  the  acceptor."  His  Lordship  said  that  the  letter 
did  not  convey  any  such  notice ;  yet  it  is  much  more  explicit 
than  the  letter  in  the  present  case.  The  other  authority  referred 
to  by  the  plaintiffs  is  the  fourth  edition  of  Bayley  on  Bills.  Why 
not  the  fifth  edition  ?  For  aught  I  know,  the  fourth  edition  was 
published  before  HaHley  v.  Case  was  decided.  This  I  know,  that 
if  the  fifth  edition  had  been  quoted,  there  would  have  been  found 
at  p.  257  these  words :  "  and  the  notice  ought  to  import  that  the 
bill  has  been  dishonoured ;  a  mere  demand  of  payment  is  not 
sufficient."  But  it  may  be  said  that  this  is  more  than  a  mere 
demand  of  payment,  it  is  a  threat  of  proceeding,  and  such  a 
threatshews  that  a  default  must  have  been  committed,  because 
an  indorser  is  not  liable  without  a  default  in  the  other  parties. 
[  '99  ]  But  let  your  *Lordship8  read  the  whole  passage,  and  you  will 
then  see  that  such  an  argument  cannot  be  used,  for  the  passage 
goes  on  thus,  "  and  a  threat  of  legal  proceedings  is  not  sufficient." 
I  feel  great  displeasure,  my  Lords,  at  this.  Writs  of  error  ought 
not  to  be  brought  for  the  mere  purpose  of  delay  and  to  subject 
parties  to  costs.  This  is  a  wrong  that  you  are  bound  to  visit 
with  your  just  displeasure.  It  is  not  because  a  writ  of  error  is 
competent  to  be  brought,  that  therefore  it  ought  to  be  prosecuted  ; 
for  if  that  were  the  case,  then  every  cause  tried  in  the  Courts 
below  would  have  to  be  tried  over  again  in  this  House.  It  is  not 
because  the  certificate  of  counsel  is  to  be  obtained  in  the  hurry 

(1)  4  B.  &  C.  339. 
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of  buBiness,  that  therefore  writs  of  error  are  to  be  brought  here 
expending  the  time  of  the  suitors,  which  is  the  time  of  the 
country;  and  if  your  Lordships  do  not  visit  such  proceedings 
with  your  displeasure,  this  Court  may  as  well  cease  to  be  a 
court  of  appeal,  for  it  will  become  not  a  place  of  redress, 
but  a  place  of  vexation.  No  counsel  ought  to  have  signed  his 
name  to  this  case  without  reading  the  last  edition,  not  the 
last  edition  but  one,  of  Mr.  Baron  Bayley's  work  on  Bills  of 
Exchange.  But  be  that  as  it  may,  I  hold  this  case  to  be  one  in 
which  for  an  appeal  to  your  Lordships'  House  there  was  not  a 
shadow  of  justification ;  and  I  hope  that  if  there  are  other  cases 
like  this  under  appeal,  they  may  be  withdrawn  in  time,  or  the 
parties  may  otherwise  repent  of  their  pertinacity. 


SOLABTE 

r. 
Palmer. 


The  LoBD  Chancellor  then  moved  that  the  judgment  of  the 

Court  of  Exchequer  Chamber  be  affirmed. 

Judgment  affirmed. 

The  Lord   Chancellor  moved  that  the    judgment   of    the 
Exchequer  Chamber  be  affirmed,  with  costs  not  exceeding  S50L 

Judgment  affirmed  accordingly. 


[100] 


Appeal  from  the  Court  op  Chancery. 

BULKLET  v.  wilford. 

(2  Clark  &  Finnelly,  102—190;  S.  C.  8  Bligh  (N.  S.)  111.) 

On  a  contract  for  the  sale  of  part  of  an  estate,  the  purchaser  requiring 
a  fine  to  be  levied  of  it  for  the  purpose  of  removing  admitted  defects  in 
the  title,  the  vendor  employed  an  attorney,  who  was  his  heir  presumptive 
and  had  been  professionally  employed  by  him  on  previous  occasions,  to 
levy  the  fine  and  complete  the  contract.  The  attorney  advised  the  levy- 
ing of  a  fine  of  the  whole  of  the  vendor's  estate,  without  telling  him  the 
effect  of  it :  such  fine  was  accordingly  levied,  and  the  vendor  died  without 
declaring  its  uses,  and  without  re-publishing  his  will,  previously  made, 
by  which  he  had  devised  the  whole  estate  to  his  wife,  who  survived  him. 
After  the  vendor's  death  the  attorney  claimed  the  estate  as  his  heir-at- 
law,  alleging  that  the  will  was  revoked  by  the  fine,  and  he  brought 
actions  of  ejectment  to  recover  possession  thereof.  The  widow  filed  a 
bill  in  Chancery  for  relief ;  and  on  an  issue  directed  by  that  Court,  a  jury 
found  that  the  attorney  fraudulently  omitted  to  tell  the  vendor  what  effect 
the  fine  would  have  upon  a  devise  of  the  property  comprised  in  it.     The 


1834. 

June  23,  25, 

July  1. 

Barl  of 

Eldon. 

Lord 

Wynpobd, 

[102] 
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BuLKLET  Court  of  Chancery,  upon  that  verdict,  decreed  the  attorney  to  be  a  trustee 

V*  for  the  devisee  of  the  lands  and  hereditaments  which  so  descended  to  him 

WILVOBD.  ^g  heir-at-law.    The  Ilouse  of  Lords,  afi&rming  that  decree,  further  held, 

that  the  attorney's  alleged  ignorance  of  the  effect  of  a  fine  on  a  will  of  the 
lands  comprised  in  it,  and  his  omission  to  inquire  whether  the  conusor, 
his  client,  had  made  a  will,  were  such  professional  ignorance  and  neglect 
as  afforded  a  principle  by  which  a  court  of  equit}**  might,  independent 
of  the  ground  of  fraud,  hold  him  to  be  a  trustee  for  a  third  person,  of  any 
benefit  resulting  to  himself  from  his  professional  ignorance  or  neglect,  to 
the  prejudice  of  that  person. 

An  attorney  is  bound  to  give  sufficient  advice  to  his  client ;  and  if  any 
advantage  or  property  come  to  him  by  his  ignorance  or  the  neglect  of  his 
duty,  he  shall  be  a  trustee  thereof  for  the  benefit  of  the  person  who  would 
be  entitled  thereto  if  the  attorney  had  known  and  done  his  duty. 

The  principles  of  equity  that  are  applied  to  trustees  are  also  applicable 
to  persons  entrusted  with  the  management  of  property,  in  legal  proceed- 
ings respecting  it,  even  without  fraud. 

The  respondent,  in  June,  1823,  filed  her  bill  in  the  Court  of 
Chancery,  which  was  afterwards  amended,  against  the  appellant 
and  others,  and  thereby  stated  that  Bichard  Bich  Wilford  was, 
at  the  time  of  making  his  will,  after  mentioned,  seised  in  fee 
[•103]  simple  *of  the  mansion-house  called  Eanelagh  House,  with  the 
land«  stable  and  coach-house  thereto  adjoining,  together  with 
two  pieces  of  land  also  thereto  adjoining,  on  one  whereof  there 
were  five  tenements  erected,  and  on  the  other  one  tenement ; 
the  whole  of  the  said  mansion-house,  lands  and  tenements, 
being  situated  in  Chelsea,  in  the  county  of  Middlesex,  and 
comprising  about  two  acres :  that  the  said  Eichard  Eich  Wilford 
was  also  in  like  manner  entitled  to  another  estate,  nearly 
adjoining,  commonly  called  the  Eanelagh  estate,  comprising 
18  acres  of  land  or  thereabouts,  with  12  messuages  thereon 
erected:  and  that  being  so  seised  and  entitled,  he  duly  made 
his  last  will  and  testament  in  writing,  dated  the  28th  March, 
1822,  and  thereby  devised  and  bequeathed  all  his  real  estates 
and  the  residue  of  his  personal  estate  unto  the  respondent  (his 
wife),  her  heirs,  executors,  administrators  and  assigns,  for  ever, 
and  appointed  her,  and  Joseph  George  Brett  and  William 
Augustus  Cane,  executrix  and  executors;  and  the  respondent 
by  virtue  of  such  will  was  in  possession  of  part  of  the  testator's 
real  estates,  particularly  of  the  said  mansion-house,  but  the 
appellant,  George  Wilford  Bulkley,  was  in  possession  of  other 
part  thereof. 
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The  bill  further  stated  that  the  testator,  previously  to  the  Bulkley 
making  of  his  said  will,  (viz.  12th  August,  1820,)  had  entered  wilford. 
into  a  contract  with  John  La  wrens  Bicknell,  solicitor  and  agent 
on  behalf  of  the  then  Commissioners  of  the  Eoyal  Hospital  at 
Chelsea,  for  the  sale  to  them  of  part  (six  acres)  of  the  said 
Ranelagh  estate,  in  consideration  of  9,0(X)2. ;  and  that  the 
testator's  title  to  some  part  of  the  said  Banelagh  estate  was 
complicated,  as  having  formerly  been  held  by  trustees  for 
certain  shareholders  therein,  whose  shares  *were  thirty-six  in  [  •104  ] 
number,  the  titles  to  most  of  them  being  separate  and  distinct ; 
and  that  in  consequence  of  such  complication  doubts  arose 
respecting  the  testator's  title  thereto;  and  it  was  agreed  and 
formed  part  of  the  said  contract,  that  the  testator  should,  with 
a  view  to  its  completion,  levy  a  fine  of  the  land  so  contracted 
to  be  sold.  And  the  bill  alleged  that  the  appellant,  who  had 
been  employed  by  the  testator  for  several  years  before,  and 
had  done  much  business  for  him  as  his  attorney,  was  the 
attorney  employed  by  him  on  the  said  sale ;  and  that  from 
the  conversations  he  had  with  the  testator  on  the  subject  and 
otherwise,  he  well  knew  or  beheved  that  the  testator  had  made 
a  will,  and  thereby  left  his  real  estates  to  respondent ;  and  that 
the  appellant,  considering  himself  to  be  at  that  time,  as  he 
actually  was,  the  heir  presumptive  of  the  said  testator,  formed 
a  scheme  of  causing  him  to  levy  a  fine  which  should  in  law 
include  the  whole  of  his  said  property,  and  thus  so  far  revoke 
his  will;  and  that  with  such  view  and  design,  the  appellant 
advised  the  testator  not  to  confine  the  fine  to  that  part  of  the 
said  premises  called  the  Banelagh  estate,  which  was  contracted 
to  be  sold,  but  to  levy  a  fine  of  the  whole  of  said  Banelagh 
estate. 

The  bill  further  alleged  that  the  testator,  being  wholly  ignorant 
of  the  effect  of  levying  such  fine,  consented  to  act  therein  as 
advised  by  appellant,  and  accordingly  a  fine  sur  conuzance  de 
droit  come  ceo,  &c.  was  by  the  procurement  of  the  appellant, 
acting  therein  as  the  attorney  of  the  testator,  levied  in 
Michaelmas  Term,  1822,  of  12  messuages,  12  gardens,  20  acres 
of  land,  20  acres  of  meadow,  &c.  &c. ;  and  that  the  appellant  caused 
the  name  of  said  J.  L.  Bicknell  to  be  inserted  in  the  fine  as  the 
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BuLKLEY  plaintiff,  in  order  *more  effectually  to  conceal  his  design  from 
WiLFOBD,  t^G  testator  and  respondent,  and  that  the  same  might  appear 
[  'los  ]  to  have  arisen  out  of  the  contract,  and  that  the  respondent 
might  be  the  more  readily  induced  to  join  in  such  fine:  and 
that  the  appellant,  though  he  inserted  in  the  fine  such  a  number 
of  acres  as  would  in  law  comprise  the  whole  of  the  testator's 
property  at  Chelsea,  took  care  to  insert  12  messuages  only,  in 
order  that  the  testator,  in  case  he  should  look  into  any  of  the 
documents,  might  have  no  suspicion  that  any  other  property 
belonging  to  him  was  included  in  the  said  fine  than  his  property 
called  the  Banelagh  property,  on  which  there  were  exactly 
12  messuages:  and  in  order  to  induce  the  respondent  to  join 
in  the  said  fine,  the  appellant  not  only  represented  to  her  that 
it  was  necessary  to  confirm  the  title  to  such  part  thereof  as  had 
been  sold,  but  he  also  represented  to  her,  in  the  presence  of  the 
said  testator,  that  it  would  strengthen  and  confirm  his  title  to 
the  residue  of  the  said  property ;  and  in  furtherance  of  such 
fraudulent  design,  the  appellant  did  not  state  to  the  testator  that 
the  levying  of  such  fine  would  at  law  operate  as  a  revocation  of 
any  will  he  might  have  made,  to  any  extent,  but  concealed  the 
same  from  him :  that  no  uses  were  declared  of  the  said  fine ; 
and  that  the  testator  died  about  the  20th  day  of  December, 
1822,  without  having  altered  or  revoked  his  said  will,  (save  and 
except  so  far  as  the  same  was  revoked  at  law  by  the  said  fine,) 
and  leaving  the  respondent  his  widow,  but  no  children,  or 
brothers,  or  sisters,  him  surviving. 
[  107  ]  The  bill  further  stated     *     *    that  the  appellant  claimed  to 

be  entitled  to  the  whole  of  the  real  estates  of  the  testator,  as  his 
heir-at-law,  alleging  that  the  fine  operated  as  a  revocation  of  the 
will ;  and  that  he  had  commenced  an  action  of  ejectment  against 
respondent,  to  recover  the  possession  of  the  whole  of  the  said 
real  estates ;  the  bill  prayed,  among  other  things,  that  it  might 
be  declared  that  the  appellant  was  a  trustee  for  the  respondent, 
of  the  whole  of  the  lands,  tenements  and  hereditaments  late 
belonging  to  the  said  testator,  which  had  descended  to  him  as 
heir-at-law  as  aforesaid,  excepting  such  part  thereof  as  was 
included  in  the  said  contract  with  the  Commissioners  of 
Chelsea  Hospital;    and  that  it  might  also  be  declared,  that 
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the  respondent,  or  the  said  J.  G.  Brett  and  W.  A.  Cane,  were  Bulkley 
entitled  to  receive  the  purchase-money  of  the  land  contracted  wilpoed. 
to  be  sold  to  the  said  Commissioners;  and  that  the  appellant 
might  be  decreed  to  join  with  the  respondent  in  conveying  the 
same  to  the  surviving  Commissioners ;  and  that  thereupon  the 
said  Commissioners  might  be  decreed  to  pay  to  the  respondent, 
or  to  the  said  J.  G.  Brett  and  W.  A.  Cane,  the  purchase-money 
according  to  the  terms  of  the  said  contract ;  and  that  the  appel- 
lant might  be  restrained  by  injunction  from  further  proceeding 
in  the  said  action  of  ejectment. 

The  appellant,  by  his  answers  to  the  original  and  amended 
bills,  *  ♦  said  that  at  the  time  of  levying  the  fine  he  [  108  ] 
believed  that  he  was  related  to  the  testator,  and  that  it  was 
probable  he  was  his  presumptive  heir,  but  he  did  not  know 
himself  to  be  such  heir,  the  relationship  between  him  and  the 
testator  being  distant:  and  he  said  that  the  solicitors  of  the 
said  Commissioners  required  that  a  fine  should  be  levied  of  that 
part  of  the  testator's  property  which  he  had  contracted  to  sell  to 
them,  for  the  purpose  of  *removing  some  objections  or  defects  [  '109  ] 
in  the  title  thereto;  and  appellant,  having  been  advised  and 
believing  that  such  objections  or  defects  applied  equally  to  the 
title  to  the  whole  of  the  Banelagh  estate,  which,  consisting 
of  18  acres,  with  divers  buildings  thereupon,  lay  intermixed 
with  and  could  not  be  easily  distinguished  from  the  testator's 
other  estates  at  Chelsea,  consisting  of  nearly  two  acres  with 
the  buildings  thereupon,  in  consequence  of  the  said  testator 
having  many  years  ago  destroyed  the  boundaries  between  them, 
and  made  various  alterations  therein;  and  being  also  advised, 
that  if  a  fine  were  to  be  levied  which  should  include  the  whole 
of  the  testator's  estates  at  Chelsea,  it  would  have  the  effect  of 
strengthening  the  titles  thereto,  and  that  the  expense  of  such 
fine  would  not  be  much  greater  than  the  expense  of  a  fine  which 
should  comprise  only  that  part  which  was  contracted  to  be  sold ; 
he,  under  these  circumstances  and  for  these  reasons,  did  not 
confine  the  fine  to  that  part  of  the  premises  called  the  Banelagh 
estate,  but  extended  it,  in  the  description  of  the  parcels,  to  the 
whole  of  the  Banelagh  estate,  and  all  the  testator's  said  other 
estates  at  Chelsea  which  lay  intermixed  therewith.     He  also 
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BuLKLET  admitted  that  no  uses  were  declared  of  the  said  fines,  by  reason 
WiLFORD.  of  the  unexpected  death  of  the  said  R.  R.  Wilford,  a  few  days 
after  the  levying  of  the  same  ;  but  appellant  denied  that  he  had 
advised  the  levying  of  the  fine  with  the  view  alleged  in  the  bill, 
or  that  in  any  of  the  matters  relating  to  the  said  fine  he  had 
formed  the  fraudulent  designs  in  the  bills  alleged  against  him, 
or  contemplated  any  fraudulent  purpose  whatsoever. 

The  appellant,  in  his  said  answers,  admitted  that  he  never 
[  ♦110  ]  stated  to  the  said  R.  R.  Wilford  that  the  *levying  of  a  fine  would 
at  law  operate  as  a  revocation  of  his  will  to  any  extent,  because 
his  attention  was  never  called  to  that  point,  inasmuch  as  he  was 
ignorant  that  the  said  R.  R.  Wilford  had  made  a  will,  nor  did  he 
know  at  that  time  that  if  such  will  existed,  it  would  be  revoked 
by  the  fine  ;  nor  did  appellant  know  of  such  effect  of  a  fine  until 
he  was  informed  by  a  conveyancer,  some  days  after  the  testator's 
death,  that  the  testator's  will  was  thereby  revoked.  *  *  * 
[  113  ]  The  respondent  having  replied,  and  issue  having  been  joined 

between  the  parties,  John  Lawrens  Bicknell,  of  Greenwich, 
gentleman,  examined  on  the  part  of  the  respondent,  said,  he 
knew  R.  R.  Wilford,  about  three  years  prior  to  his  death ;  was 
employed  by  the  Commissioners  of  Chelsea  Hospital  to  enter 
into  and  sign  the  contract  mentioned  in  the  pleadings ;  the 
appellant  acted  as  the  solicitor  of  R.  R.  Wilford  on  that  occasion. 
Many  communications  passed  relative  to  the  levying  of  a  fine  of 
the  land  contracted  to  be  purchased,  which  was  six  acres  of  the 
Ranelagh  estate,  and  it  was  arranged  between  deponent  and 
appellant  that  a  fine  should  be  levied  of  the  said  land,  but 
deponent  did  not  understand  from  the  appellant  that  the  fine 
was  to  extend  to  any  other  land.  Deponent  had  several 
conversations  with  the  appellant  shortly  after  the  decease  of 
R.  R.  Wilford ;  and  in  one  of  those  conversations,  appellant 
said  the  fine,  which  was  then  lately  levied  of  the  estates  of  the 
said  R.  R.  Wilford,  was  a  revocation  of  his  will,  and  that  the 
appellant  would  succeed  to  them  as  heir-at-law :  upon  which 
deponent  said,  that  he,  on  the  part  of  the  Hospital,  should 
require  the  executors  of  the  said  R.  R.  Wilford  to  call  on  the 
heir-at-law  to  be  a  party  to  the  conveyance  of  the  land  purchased 
for  the  Hospital,  but  that,  as  the  agreement  had  been  executed 
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by  the  said  R.  R.  Wilford,  the  purchase-money  would  of  course     Bulklby 
be  personal    property  to  be  received  by  the  executors.     The     wilford. 
appellant  said,  he  (the  deponent)  should  wait  until  the  executors 
communicated  with  him  on  the  subject.     Upon  another  occasion, 
deponent  ^having  accidentally  met  the  appellant,  remarked  to       [  *114  ] 
him  that  very  great  fault  was  found  with  him  (the  appellant)  for 
not  having  told  the  said  B.  B.  Wilford  that  the  fine  he  had  levied 
was  a  revocation  of  his  will ;  to  which  the  appellant  replied  in 
these  words,  "  Why  should  I  put  a  sword  into  the  General's  hands 
to  cut  my  own  throat?"  or  words  to  that  effect;  and  the  appel- 
lant added,  that  he  had  no  doubt  that  if  the  General  had  lived 
a  short  time  longer,  he  would  either  have  republished  his  will 
or  made  a  new  one. 

[Other  evidence  is  stated  at  considerable  length  in  the  original 
report,  but  the  effect  of  such  evidence  is  sufficiently  stated  in  the 
judgments  for  the  purpose  of  this  report.] 

The  several  causes  having  come  on  to  be  heard  before  the  [  11J>  ] 
Yice-Chancellor,  his  Honour,  by  a  decree  bearing  date  the  28rd 
of  February,  1826,  ordered  (among  other  things)  that  the  parties 
should  proceed  to  a  trial  at  law  in  the  Court  of  King's  Bench,  on 
the  following  issues :  viz.  1st,  whether  the  appellant  George 
Wilford  Bulkley  fraudulently  induced  the  testator  B.  B.  Wilford 
to  extend  the  fine  levied  by  him  beyond  the  property  agreed 
to  be  sold  to  the  Commissioners  and  Governors  of  the  Boyal 
Hospital  at  Chelsea ;  2nd,  whether  the  said  appellant  fraudu- 
lently omitted  to  inform  the  said  testator  that  such  fine  would, 
as  to  the  property  comprised  therein,  revoke  any  will  of  the 
testator  which  might  be  in  existence:  and  in  such  issue  the 
respondent  was  to  be  plaintiff,  and  the  said  appellant  was  to  be 
defendant. 

The  respondent  presented  her  petition  of  appeal  to  the  then 
Lord  Chancellor  against  that  decree,  as  far  as  it  directed  issues 
to  be  tried  at  law.  The  appeal  was  heard  by  his  Lordship,  and 
the  decree  affirmed  by  an  order  bearing  date  the  5th  of  May, 
1828. 

In  pursuance  of  the  said  decree  and  order,  the  parties 
proceeded  to  a  trial  at  law,  at  the  sittings  after  Easter  Term, 
1829,  at  Westminster,  before  the  Chief  Justice  of  the  Court  of 
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BuLKLBT  King's  Bench ;  when  *the  jury,  upon  the  first  issue,  found  that 
WiLFOBD.  the  appellant  did  not  fraudulently  induce  the  said  E.  E.  Wilford 
[  •i^o  ]  to  extend  the  said  fine  beyond  the  property  agreed  to  be  sold 
to  the  said  Commissioners  and  Governors  of  the  Eoyal  Hospital ; 
and  on  the  last  issue,  the  said  jury  found  that  the  appellant  did 
fraudulently  omit  to  inform  the  said  E.  E.  Wilford  that  the 
aforesaid  fine  would,  as  to  the  property  comprised  therein, 
revoke  any  will  of  the  said  E.  E.  Wilford  which  might  be  in 
existence  at  the  time  such  fine  was  levied. 

The  respondent,  on  the  3rd  of  July,  1829,  signed  judgment 
upon  the  second  issue  so  found  for  her.  The  appellant,  on  the 
15th  of  the  same  month,  applied  by  motion  to  the  Lord 
Chancellor  for  a  new  trial  of  that  issue,  but  his  Lordship  did 
not  think  fit  to  make  any  order. 

The  causes  having  afterwards  come  on  to  be  heard  before  the 
Lord  Chancellor  on  further  directions,  his  Lordship,  by  a  decree 
bearing  date  the  30th  of  July,  1829,  declared  (among  other 
things)  that,  having  regard  to  the  finding  of  the  jury  on  the 
second  issue,  and  to  the  evidence  produced  and  read  in  the 
cause,  the  appellant,  the  heir-at-law  of  the  testator  E.  E. 
Wilford,  ought  not  to  be  permitted  to  take  advantage  of  the  fine 
levied  by  the  said  testator;  and  that  the  whole  of  the  lands, 
tenements  and  hereditaments,  in  the  pleadings  mentioned, 
excepting  such  part  thereof  as  was  included  in  the  said  contract 
with  the  Governors  of  Chelsea  Hospital,  ought  to  be  considered 
as  having  passed  by  his  will  to  the  respondent:  and  that  the 
appellant  should  convey  to  her  in  fee,  or  as  she  should  direct, 
all  such  estate,  right  and  interest,  as  had  descended  to  him 
as  aforesaid,  in  all  the  said  lands,  tenements  and  hereditaments, 
[  •121  ]  not  comprised  *in  the  said  contract :  and  it  was  ordered  that 
the  appellant  be  restrained  by  injunction  from  commencing  or 
prosecuting  any  other  action  at  law  against  the  respondent 
respecting  the  said  freehold  lands  and  hereditaments  lately 
belonging  to  the  said  testator,  &c. 

The  appellant  presented  his  petition  of  appeal  to  this  House 
from  the  decree  of  the  23rd  of  February,  1826,  directing  the 
issues ;  and  also  from  the  orders  or  decrees  of  the  5th  of  May, 
1828,  and  of  the  15th  and  30th  of  July,  1829,  respectively ;    and 
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therein  sabmitted  that  they  ought  to  be  severally  reversed,  and  bulklby 
the  respondent's  bills  dismissed  so  far  as  it  was  therein  prayed  wilfoed. 
that  the  appellant  might  be  declared  a  trustee  for  the  respondent 
of  the  whole  of  the  lands  and  hereditaments  late  belonging  to  the 
testator  which  had  descended  to  the  appellant  as  his  heir-at-law ; 
and  that  he  might  be  restrained  by  injunction  from  further 
proceeding  in  the  action  of  ejectment  in  the  bills  mentioned,  or 
suing  out  execution  on  any  judgment  he  might  recover  therein, 
and  from  commencing  any  other  action  at  law  against  the 
respondent  respecting  the  freehold  hereditaments  belonging  to 
the  testator. 

Sir  Edward  Sudden  and  Mr.  F.  Pollock,  for  the  appellant. 

Sir  Charles    Wetherell  and    Sir    William  Home,   for    the 
respondent. 

Sir  Edward  Sugden,  in  reply. 

The  Eabl  of  Eldon  :  July  i. 

Tour  Lordships  are  now  to  pronounce  your  judgment  in  a  [  174  ] 
cause  which,  I  am  sorry  to  say,  was  instituted  in  the  Court  of 
Chancery  so  long  ago  as  the  year  1823.  My  Lords,  if  the  view 
I  take  of  this  case  be  correct,  it  appears  to  me  that  the  judgment 
might  have  been  pronounced  long  since.  The  circumstances  of 
the  case  are  these  :  Bichard  Bich  Wilford  was  seised  at  the  time 
of  making  his  will  of  lands  and  hereditaments  at  Chelsea,  in 
the  county  of  Middlesex,  consisting  of  a  mansion-house  called 
Banelagh  House,  with  the  appurtenances,  together  with  certain 
pieces  of  land  adjoining,  comprising  about  two  acres.  He  was 
likewise  entitled  to  another  estate  near  adjoining,  called  the 
Banelagh  estate,  comprising  about  18  acres.  He  made  a  will 
dated  the  28th  of  March,  1822,  by  which  he  devised  all  his  real 
estate  to  his  wife,  the  respondent  in  this  appeal,  in  fee.  Before 
making  the  will  he  had  entered  into  a  contract  with  the 
Commissioners  and  Governors  of  Chelsea  Hospital,  on  behalf 
of  himself  and  the  other  proprietors  of  the  Banelagh  estate,  for 
the  sale  of  part  *of  that  estate  to  them.  It  appears  by  the  [  *175  ] 
pleadings  in  the  case  that  the  title  to  the  Banelagh  estate  was 
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BuLKLSY  complicated,  and,  in  conseqaence  of  that,  doubts  arose  respecting 
WiLFORD.  the  title  to  so  much  of  that  estate  as  was  contracted  to  be  sold ; 
and  therefore  it  formed  part  of  the  contract  that  the  testator 
should  levy  a  fine  of  the  lands  respecting  which  such  doubt  had 
arisen.  It  appears  that  the  testator,  upon  many  occasions  before, 
had  employed  other  solicitors  than  the  appellant;  I  think 
Mr.  Ashmore  was  one.  The  appellant,  who  is  an  attorney,  was 
a  relation  of  the  testator.  The  necessity  of  levying  a  fine  arose 
out  of  the  persons,  who  were  concerned  for  the  Governor  and 
Commissioners  of  Chelsea  Hospital,  thinking  it  would  be  desirable, 
as  unquestionably  it  would  be,  to  have  a  fine  levied  of  those 
premises,  in  order  that  they,  as  the  purchasers,  might  be  sure 
of  having  a  good  title.  It  became  therefore  necessary  to  levy 
such  fine.  The  appellant  in  this  case  being,  as  I  understand, 
an  attorney,  was  employed  for  the  purpose  of  giving  a  satis- 
factory title  to  those  who  had  bought  this  parcel  of  the  testator's 
estate. 

My  Lords,  I  observe  it  is  stated  that  the  appellant  either  was 
informed,  or  thought  it  was  advisable,  that  a  fine  should  be 
levied,  not  only  of  that  part  of  the  estate  which  had  been 
contracted  for  by  the  Chelsea  Hospital  Commissioners, — ^not 
confining  the  fine  which  was  levied  to  those  premises  where 
necessity  called  for  the  fine,  but  he  thought  proper, — whether 
in  consequence  of  its  suggesting  itself  to  him,  or  having  it 
suggested  by  others,  does  not  I  think  clearly  appear, — but  he 
thought  proper  to  levy  a  fine  not  only  of  that  estate,  but  of  the 
estates  in  reference  to  which  no  contract  had  been  entered  into 
with  the  Commissioners  of  Chelsea  Hospital,  and  which  required 
[  •176  ]  *no  attention  whatever  to  be  given  to  them.  The  result  of  that 
is  this — that  the  fine  that  was  necessary  to  complete  the  title 
to  the  Chelsea  Hospital  Commissioners  operated  in  law  as  a 
revocation  of  the  devise  to  the  widow  of  the  whole  of  these 
premises,  a  parcel  of  which  only  had  been  sold  to  the  Commis- 
sioners. It  turned  out  that  the  gentleman  who  had  advised  this 
large  extent  of  the  fine,  the  attorney,  was  himself  the  heir-at-law 
of  the  testator,  though  he  states  that  he  had  very  great  doubts 
about  it,  and  did  not  then  believe  that  he  was.  I  wish  to  put 
it  in  the  strongest  way  for  him,  that  he  did  not  know  and  did 
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not  believe  that  he  was  the  heir-at-law  of  the  testator  till  he  made  bulklet 
that  discovery,  to  say  the  least  of  it,  shortly  after  the  death  of  Wilpord. 
the  testator;  and  that,  therefore,  this  misfortune  to  the  wife 
in  losing  this  property  was  owing  to  his  want  of  knowledge  that 
the  title  of  heir  belonged  to  him,  for  a  relation  he  must  have 
known  himself  to  be.  The  testator  had  been  very  bountiful 
in  his  exertions  to  serve  this  gentleman ;  and  I  do  not  mean 
to  say  that  if  the  testator  had  had  an  opportunity  of  considering 
and  re-considering  what  would  be  the  effect  of  this  fine,  I  am  far 
from  being  certain  that  he  would  not  have  left  this  property  even 
to  this  gentleman  himself.  He  states  that  he  did  not  know 
or  beUeve,  or  to  that  effect,  that  he  was  tbe  heir-at-law  of  the 
testator,  and  that  he  did  not  know  the  effect  of  the  fine  would 
be  such  as  in  point  of  law  it  has  been ;  and  therefore  that  bis 
notion  is,  that  he  is  entitled  to  have  this  property  under  the  ' 
circumstances  of  this  case. 

My  Lords,  I  may  be  mistaken,  or  I  may  have  forgotten 
perhaps,  but  I  have  taken  great  pains  to  refresh  my  mind  upon 
this  subject,  though  I  have  been  very  much  absent  from  matters 
in  courts  of  justice  for  somewhat  now  more. than  seven  years : 
I  have  taken  ^great  pains  to  look  into  this  subject,  and  I  do  [  *i77  ] 
profess  myself,  if  I  had  heard  the  cause  in  the  year  1828, 
it  would  have  been  utterly  impossible  for  me  to  direct  an  issue 
to  a  court  of  law,  consistently  with  my  habit,  if  possible,  to  save 
parties  the  expense  of  trials  of  issues,  if  the  case  afforded  a  clear 
ground  of  equity  between  the  parties ;  and  in  this  case  I  think 
such  clear  ground  was  afforded.  I  should  have  thought  it  my 
duty,  upon  the  principle  which  I  am  now  about  to  state,  at  once 
to  have  said,  "  Whether  you  meant  fraud,  whether  you  knew  that 
you  were  the  heir-at-law  of  the  testator  or  not,  you  who  have 
been  wanting  in  what  I  conceive  to  be  the  duty  of  an  attorney, 
if  it  happens  that  you  get  an  advantage  by  that  neglect,  you  shall 
not  hold  that  advantage,  but  you  shall  be  a  trustee  of  the  property 
for  the  benefit  of  that  person  who  would  have  remained  entitled 
to  it  if  you  had  known  what  you  ought  as  an  attorney  to  have 
known ;  and  not  knowing  it,  because  you  ought  to  have  known 
it,  you  shall  not  take  advantage  of  your  own  ignorance;'*  for 
I  carry  it  so  far,  "  you  shall  not  take  advantage  of  your  own 
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Bni.KLET  ignorance."  It  is  too  dangerous  to  the  interests  of  mankind, 
WiLiK)RD.  that  those  who  are  bound  to  advise,  and  who  being  bound  to 
advise  ought  to  be  able  to  give  sound  and  sufficient  advice — 
it  is  too  dangerous  to  allow  that  they  shall  ever  take  advantage 
of  their  own  ignorance,  of  their  own  professional  ignorance, 
to  the  prejudice  of  others. 

My  Lords,  this  principle  I  find  laid  down  by  Lord  Hardwicke 
in  dififerent  cases  (i),  and  it  is  exceedingly  well  illustrated  in  the 
case  stated  from  Ireland.  I  have  in  my  possession  at  this 
moment  the  manuscript  of  that  decree,  which  was  quoted  at  the 
[  '178  ]  Bar.  *I  am  sure  it  is  genuine  >  I  know  the  handwriting  of  Sir 
Anthony  Hart,  the  then  Lord  Chancellor  of  Ireland.  This 
manuscript  which  I  now  have  shews  the  diligence  and  accurate 
attention  which  he  gave  to  the  subject,  having  corrected  and 
recorrected  it,  in  order  that  the  principle  might  be  understood 
upon  which  the  decree  was  made.  My  Lords,  that  case  was 
this:  A  gentleman  at  the  Bar,  who  appeared  by  the  former 
transactions  between  the  testator  and  himself  to  have  been  a 
very  intimate  friend  of  the  testator,  made  himself  executor  to  the 
testator  under  these  circumstances :  B}'  the  law  at  that  time,  if 
there  was  no  personal  estate  given  in  legacies  to  other  persons, 
or  even  if  there  were  legacies  given  to  other  persons,  the  executor, 
by  his  appointment  as  such  executor,  would  have  taken  the 
whole  of  the  residue  of  the  personal  estate.  It  was  not  the 
intention  of  that  testator  to  give  this  learned  counsellor  any- 
thing more  than  the  office  of  executor;  but  he  insisted  that, 
having  got  the  office  of  executor,  he  was  entitled  to  the  residue 
of  the  personal  estate ;  and  it  turned  out  as  a  matter  of  fact,  and 
the  case  was  in  this  respect  I  believe  perfectly  honest,  that  he 
was  not  aware  of  the  doctrine  at  the  time  that  he  made  the  will 
which  appointed  him  executor,  that  he  would  be  entitled  to  this 
personal  estate.  But  what  said  the  Court  to  that  ?  The  Court 
said,  "That  is  what  you  ought  to  have  known;  you  ought  to 
have  known  it,  and  you  shall  not  take  for  your  own  benefit  that 
which  you  have  derived  from  your  professional  ignorance ;  "  and 
the  consequence  was,  that  he  was  declared  to  be  a  trustee,  for 
the  next  of  kin,  of  the  residue  of  the  personal  estate;  and  I 
(1)  BametHey  v.  PawtU,  1  V©b.  Sen.  284. 
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hunibl}'^  think  this  appellant  is  a  trustee  of  that  part  of  the  real      Bulklet 
estate  with  reference  to  which  there  was  no  occasion  whatever,     wilpobd. 
in  order  to  *carry  the  contract  with  the  Commissioners  of  Chelsea       [  *179  ] 
Hospital  into  effect,  to  levy  any  fine. 

This  gentleman,  I  see,  alleges  that  he  did  not  know  the  testator 

had  made  a  will ;  but  he  could  not  but  know,  considering  the 

proposition  I  have  stated,  that  if  the  testator  had  made  a  will, 

devising  all  the  other  estates  to  his  widow — that  if  he  levied  a 

fine  to  the  extent  that  this  fine  was  levied,  it  must  revoke  his 

^11.     I  say  it  was  his  duty  to  have  asked  the  testator  whether 

lie  had  made  a  will,  and  not  to  have  gone  beyond  the  necessity 

that  arose  in  that  case  for  the  purpose  of  making  the  title  to  the 

Commissioners  complete,  and  of   carrying  that    contract  into 

effect ;  and  it  is  as  clear  as  the  sun  at  noon  day,  at  least  we  know 

nothing  to  the  contrary,  and  it  is  but  fair  to  say  it,  looking  at 

the  whole  of  his  answer,  that  if  he  had  known  that  the  estate 

had  been  devised  to  the  lady  who  had  become  General  Wilford's 

widow,  he  would  not  have  levied  a  fine  of  that  estate,  unless 

under  a  deed  that  should  give  the  same  effect  as  to  her  interest 

as  she  would  have  taken  under  the  will.    I  have  no  hesitation, 

therefore,  in  saying  that  if  I  had  heard  this  cause  originally,  I 

should  not  have  directed  any  issues,  because  there  is  a  principle 

of  equity  that  considers  that  if  there  is  negligence  it  is  quite 

enough ;  but  instead  of  that,  two  issues  were  directed,  one  of 

those  issues  was  found  for  Mr.  Bulkley,  but  the  other  was  found 

against  him,  and  that  certainly  does  in  the  finding  impute  to  him 

that  he  fraudulently  omitted  to  do  so  and  so. 

My  Lords,  I  should  feel  at  my  time  of  life,  what  I  thank  God 
I  do  not  feel,  deep  regret,  if  I  had  ever  been  too  quick  in  charging 
anybody  with  fraud.  I  hope  I  never  have  been;  but  in  the 
present  case  I  must  go  the  length  of  saying  that  I  cannot 
expound  *that  declaration  which  was  made  to  Mr.  Bicknell  by  [  *180  ] 
this  gentleman,  Mr.  Bulkley — I  cannot  possibly  expound  that, 
but  by  forming  at  least  a  conjecture  that  my  mind  does  not 
easily  get  rid  of,  that  this  gentleman  had  at  least  a  conviction  in 
bis  mind  that  it  was  better  for  him  to  take  the  chance  of  proving 
himself  to  be  the  heir-at-law  after  the  death  of  this  testator, 
than  to  take  the  chance  of  his  deriving  a  benefit  from  this 

4—2 
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Bdlkley  property  under  the  will.  And  really,  when  one  attends  to  the 
WiLFORD.  argument  of  so  able,  acute  and  learned  a  counsel  as  Sir  E. 
Sugden,  and  when  you  have  nothing  to  meet  that  which  is  the 
natural  effect  of  the  declaration  made  at  a  casual  meeting  of 
Mr.  Bicknell  and  Mr.  Bulkley — when  you  have  nothing  but  the 
reasoning  that  you  heard  from  below  the  Bar  upon  the  subject, 
I  cannot  but  persuade  myself  that  SirE.  Sugden  himself  thought 
that  the  account  he  gave  of  it  would  have  as  little  influence  upon 
your  Lordships'  minds  as  it  had  upon  his  own.  See  what  the 
words  are.  Mr.  Bicknell  says,  "  Have  you  inquired  about  a 
will  ?  "  What  is  the  answer  ?  "  What !  was  I  to  put  a  sword,'^ 
mind  you,  "  into  the  General's  hand,"  those  are  the  words, 
"that  he  might  cut  my  throat?"  What  was  the  meaning  of 
that  ?  Plainly  interpreted  it  is  this,  and  this  only — that  I  would 
not  lose  the  chance  I  have,  by  anything  being  done  to  counteract 
the  effect  of  that  which  I  have  done.  And  who  was  it  that  was 
to  interfere  in  order  to  counteract  that  ?  Why  it  was  the  General 
himself  he  alludes  to.  "  Would  I  put  a  sword  into  the  General's 
hands,  in  order  that  he  might  cut  my  throat  ?  "  Is  it  possible  to 
deny  that  there  is  ground  for  reasoning  upon  that  declaration, 
that  there  was  at  that  moment  in  the  mind  of  Mr.  Bulkley  a 
notion  that  the  effect  of  the  fine  would  be  disappointed  by  an 
[  *i8i  ]  act  of  the  General  himself,  if  he  *were  aware  of  its  effect?  My 
Lords,  the  second  issue  was  therefore  found  by  the  jury  against 
Mr.  Bulkley,  and  the  finding  of  the  jury  was  that  he  did  fraudu- 
lently omit  to  tell  the  testator  the  effect  of  the  fine. 

I  am  very  sorry  to  put  this  case,  at  least  entirely,  upon  fraud  ; 
but  my  opinion  is  this,  that  the  safety  of  mankind  with  respect 
to  their  property  depends  upon  your  Lordships  requiring  from 
attorneys  that  knowledge  which  every  attorney  ought  to  have ; 
because  to  tell  me  that  an  attorney  does  not  know,  if  he  levies  a 
fine  of  the  whole  of  a  man's  property,  that  it  will  revoke  his  will, 
is  not  an  argument  to  which  I  would  be  inclined  to  pay  attention ; 
there  may  be  persons  in  the  world  who  are  so  ignorant,  but  you 
cannot  act  upon  their  ignorance.  My  Lords,  it  is  impossible  to 
follow  up  these  cases  to  their  proper  effect,  as  you  do  in  the  case 
of  trustees,  unless  you  hold  attorneys  to  this  principle,  that  they 
shall  give  all  the  information  that  they  ought  to  give ;  and  unless 
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yon  hold  them  also  to  this  principle,  that  they  shall  not  plead     Bulklet 

ignorance  of  that  which  they  ought  to  know.    I  should  have     wilfovd, 

made  this  decree  in  the  first  instance,  without  troubling  myself 

with  fraud  at  all,  by  applying  the  very  principles  which  have 

been  applied  to  trustees,  to  persons  who  are  entrusted  with  the 

dne  management,  in  point  of  legal  proceedings,  of  the  property 

of  others;  and  the  further  principle  that  they  shall  not  take 

advantage  of  their  own  ignorance;  and  if  Mr.  Bulkley  was  in 

this  ease  ignorant,  much  more,  if  his  conduct  was  fraudulent — 

and  I  do  not  know  how  to  set  aside  the  finding  of  the  jury  ;  but 

I  should  have  held  that  the  omission  to  inquire  whether  there 

was  a  will,  or  the  alleged  ignorance  that  the  will  would  be 

affected  as  to  the  other  property  to  *which  the  fine  was  meant  to      [  •182  ] 

apply  if  it  went  beyond  that  property  to  which  the  levy  of  the 

fine  ought  to  have  confined  it,  formed   sufficient  grounds  of 

equity  for  a  decree  against  the  appellant.     I  say  that  there  is 

principle  enough  in  the  policy  of  the  law,  as  administered  in 

courts  of  equity,  to  say  he  must  be  considered  a  trustee  of  that 

property  on  which   the  fine  ought  not   to  have  been  levied. 

Under  these  circumstances,  called  upon  as  I  have  been  by  some 

of  your  Lordships  to  give  my  opinion  in  this  case,  such  is  the 

opinion  I  have  formed.     I  think  it  impossible  that  this  gentleman 

can  hold  this  property,  except  as  a  trustee  for  the  individual  who 

was  the  devisee  of  that  property  under  the  will  of  the  testator. 

My  Lords,  without  detaining  your  Lordships  longer — for  I  do 

not  like  to  stand  up  to  support  by  much  length  of  argument  that 

which  I  take  to  be  a  plain  principle  of  equity — and  therefore, 

after  stating  the  grounds  upon  which  I  have  formed  that  opinion, 

it  is  for  my  noble  and  learned  friend  on  the  woolsack,  who  has 

been  much  more  acquainted  with  the  administration  of  justice 

than  I  have  been,  to  inform  your  Lordships  whether  I  have 

taken  a  wrong  view  of  the  subject,  or  whether  I  am  correct  in 

the  opinion  I  have  formed. 

Lord  Wynfobd  : 

My  Lords,  it  is  scarcely  necessary  to  say  a  word  after  what  my 
noble  and  learned  friend  has  addressed  to  your  Lordships.  I 
agree  with  every  sentence  he  has  uttered,  and  I  hope  one  of  the 
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BuLKLEY     observations  he  has  made  will  have  its  effect  upon  the  members. 

jViLPORD.  of  the  profession  of  the  law — that  they  will  all  know,  particularly 
with  regard  to  that  part  of  the  profession  to  which  the  appellant 
belongs,  that  though  there  is  no  body  of  men  that  are  more 
honourable  in  the  discharge  of  those  delicate  duties  that  are  cast 
[  •IBS  ]  *upon  them  than  the  generality  of  them  are,  yet,  notwithstanding 
I  am  satisfied  of  that,  still  I  hope  that  the  observation  made  by 
my  .noble  friend  will  have  its  due  impression  upon  them,  that 
there  is  an  established  principle  in  the  courts  of  equity  that  no 
professional  man  can  take  advantage  of  his  ignorance,  of  his 
negligence,  much  less  of  his  fraud.  *  *  * 
[  189  ]  My  Lords,  this  is  an  important  case  to  the  parties  themselves, 

but  it  is  of  infinitely  greater  importance  to  the  public ;  and  if 
your  Lordships  should  be  disposed  to  afl&rm  the  recommendation 
of  my  noble  friend,  and  of  the  humble  individual  now  addressing 
you,  perhaps  imperfectly,  after  the  learning  you  have  heard  from 
my  noble  friend,  you  will  give  security  to  property ;  and  it  will 
tend  to  inform  every  one  that  if  an  attorney  should,  with  a  view 
to  his  own  particular  interest,  be  induced  to  do  acts  injurious  to 
the  property  of  others,  he  is  not  to  derive  advantage  from  them. 
Therefore,  concurring  with  my  noble  friend,  and  as  he  has  not 
made  any  motion  to  your  Lordships,  following  up  the  speech  he 
has  made  with  so  much  ability  on  these  great  questions  of  law 
and  equity,  I  humbly  move  your  Lordships  that  this  appeal  be 
dismissed  with  costs  (1).     *     *     * 

Judgment  beloiv  affirmed^  with  50/.  costs. 

(1)  The  Lord  Chancellor,  as  also  in  the  action  of  ejectment,  and  in  the 

Lord  Lyndhurst,  declined  to  take  subsequent  motion  in  the  Court  of 

any  part  in  the  adjudication  of  this  King's  Bench  for  a  new  trial  of  that 

case,    both    haying    been    formerly  action, 
counsel  for  the  parties  respectively, 
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In  the  Matter  of  The  LONDON  and  WESTMINSTEK      ^^f"*- 

JvXy  12. 

BANK.  — 

Lord 
(2  Clark  &  Pinnelly,  191—193;  S.  C.  1  Bing.  N.  C.  197  ;  1  Soott,  4.)  Wynfobd. 


The  Judges  will  decline  answering  a  question  put  by  the  House  of 
LoidB,  if  that  question  is  not  confined  to  the  strict  legal  construction 
of  existing  laws. 


[191] 


Cbbtain  persons  having  united  themselves  together  under  the 
name  of  the  London  and  Westminster  Bank  Company,  applied 
to  Parliament  for  a  bill  to  incorporate  them  under  that  name. 
The  bill  passed  the  House  of  Commons,  and  on  being  brought 
up  to  this  House  was  read  as  a  matter  of  course  a  first  time. 
When  it  stood  for  a  second  reading  it  was  moved  and  agreed  to, 
that  counsel  should  be  heard  at  the  Bar  of  the  House  on  the 
subject  of  the  bill.  It  was  then  moved  and  agreed  to,  that  the 
Judges  be  ordered  to  attend  the  House.  The  order  was  dated 
on  Monday,  the  16th  June,  1884,  and  was  in  the  following 
terms: 

"  Ordered,  by  the  Lords  Spiritual  and  Temporal,  in  Parliament  [  1^2  ] 
assembled,  that  the  bill  intitled  '  An  Act  to  enable  the  Company, 
called  the  London  and  Westminster  Bank,  to  sue  and  be  sued  in 
the  name  of  one  of  the  Directors  or  of  the  Trustees,  or  any  of 
them,  or  of  the  Manager  or  Managers,  or  any  of  them,  of  the 
said  Company,'  be  taken  into  the  consideration  of  the  learned 
Judges,  on  Friday  next,  on  this  question :  *  Are  the  provisions 
of  this  Bill  inconsistent  with  the  Bank  of  England's  rights,  as 
secured  to  it  under  the  following  Acts  :  5  W.  &  M.  c.  20,  8  &  9 
W.  &  M.  c.  20,  6  Ann.  c.  22,  15  Geo.  H.  c.  13,  21  Geo.  III.  c.  60, 
39  &  40  Geo.  HI.  c.  28,  and  3  &  4  Will.  IV.  c.  98  ?  '  " 

On  Friday,  the  20th,  the  Judges  attended  ;  Lord  Wynford  sat 
as  Deputy  Speaker.  The  Lords  present,  besides  his  Lordship, 
were  the  Duke  of  Cumberland,  the  Marquis  of  Bute,  the  Marquis 
of  Bristol,  the  Earl  of  Stradbroke,  Lord  Bexley,  and  the  Bishop 
of  Hereford. 

The  Judges  were  Lord  Chief  Justice  Tindal,  Mr.  Justice  Park, 
Mr.  Justice  Littledale,  Mr.  Justice  Yaughan,  Mr.  Baron  Parke, 
Mr.  Justice  Taunton,  Mr.  Justice  Patteson,  Mr.  Baron  Alderson, 
Mr.  Baron  Bolland,  and  Mr.  Justice  Williams. 
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In  re  Mr.  HariiBon,  Sir  E.  B.  Sugden,  and  Mr.  Law,  appeared  on 

West-       behalf  of  the  Bank  of  England ;  and  Mr.  FoUett,  Mr.  Wrangham, 
"ban^k.^      and  Mr.  Shee,  for  the  petitioners  in  support  of  the  Bill. 

t 
Lord  Wynfobd,  interrupting  Mr.  Harrison  in  the  course  of  his 
argument,  said,  that  the  Judges  had  communicated  to  him  that 
they  felt  some  difficulty  as  to  the  possibility  of  their  answering 
[  •i^s  ]  the  question  which  *had  been  submitted  to  them  by  their 
Lordships.  He  moved  that  they  should  retire,  for  the  purpose 
of  considering  whether  they  could  answer  the  question. 

The  Judges  having  retired,  remained  absent  above  three 
quarters  of  an  hour,  when 

Lord  Chief  Justice  Tindal,  on  their  return,  said,  **  His 
Majesty's  Judges,  after  considering  the  question  which  has 
been  proposed  to  them,  find  it  proposed  in  terms  which  render 
it  doubtful  whether  it  is  a  question  confined  to  the  strict  legal 
construction  of  existing  Acts  of  Parliament ;  and  they  therefore, 
with  great  deference  and  respect  to  your  Lordships,  request  to  be 
excused  from  giving  an  answer." 

Lord  Wynpord  intimated  that  he  had  before  thought  it  doubtful 
whether  the  Judges  could  answer  the  question  (i). 

[The  further  consideration  of  the  bill  was  then  adjourned.] 

(1)  Mich.  27  Geo.  U.    A  qaestion  because  the  Judges  are  not  obliged 

having  been  started,  on  occasion  of  to  give  their  opinions  to  the  House 

the  late  Act  of  Parliament  oonoeming  upon  such  extra-judicial  questions, 

the  naturalization  of  the  Jews,  which  and  where  no  bill  is  depending ;  and 

Act  was  repealed  this  Session,  whether  the  Duke  of  Argyle  mentioned  a  case 

Jews  are  entitled  to  purchase  and  hold  in  Queen  Anne's  time,  where  such  a 

lands  in  England,  Lord  Temple,  after  question  being  put  to  the  Judges, 

the  repeal  of  the  Act,  moved  in  the  Lord  Chief  Justice  Holt,  in  the  name 

House  of  Lords  that  some  method  of  himself  and  the  rest,  insisted  that 

might  be   taken   to   ascertain   this  they  were  not  obliged  to  give  their 

question,  and  that  for  this  purpose  opinions  on  any  such  question ;  and 

the  Judges  might  be  desired  to  attend  his  objections  thereto  were  allowed 

and  give  their  opinions  upon  it;  which  by  the  House. — Mr.   Coxe's  MSS. 

was  opposed,  and  the  motion  rejected,  E.  E. 
for  many  reasons,  but  particularly 
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Appeal  fbom  the  Govbt  of  Chanceby. 
LANGSTON  v.  LANGSTON.  ^^*- 

May  5. 
(2  Clark  &  FinneUy,  194—249 ;  S.  C.  8  Bligh  (N.  S.)  167.)  June  9. 

J.  L.  deyised  his  manors  and  hereditaments  to  trustees  upon  trust  to  j^^ 

oonyey  the  same  to  the  use  of  J.  H.  L.  (his  eldest  son)  for  life ;  with     Brougham, 
remainder  to  trustees  to  preserve  contingent  remainders ;  with  remainder  L.(J. 

to  the  use  of  the  second,  third,  fourth,  fifth,  and  all  and  every  other  the  [  194  ] 
eon  and  sons  of  the  body  of  J.  H.  L.,  severally  and  successively  in 
seniority  of  age  and  priority  of  birth,  in  tail  male ;  remainder  to  the  use 
of  devisor's  second  and  other  sons  successively  in  tail  male ;  remainder 
to  the  use  of  J.  H.  L.'s  first,  second,  third,  fourth,  fifth,  and  all  and 
«veTy  other  daughter  and  daughters  successively,  in  tail  general; 
remainder  to  the  use  of  devisor's  eldest  daughter,  M.  S.  L.  for  life ; 
remainder  to  trustees  to  preserve,  &c. ;  remainder  to  the  use  of  the  first, 
second,  third,  fourth,  fifth,  and  all  and  every  other  son  of  M.  S.  L.  succes- 
sively, in  tail  male ;  remainder  to  her  first,  second  and  other  daughters 
euocessively,  in  tail  genei'al ;  with  divers  other  like  remainders  to  the 
devisor*8  other  daughters  and  their  issue,  and  various  intermediate  terms 
intrust. 

There  was  no  express  limitation  to  J.  H.  L.*s  first  son,  nor  any  pro- 
vision for  him  made  or  referred  to  in  the  will ;  but  the  trust  of  the  first  term 
directed  to  be  contained  in  the  settlement  to  be  made  by  the  trustees  was 
declared,  to  be,  in  case  there  should  be  no  son  of  J.  H.  L.,  for  raising 
portions  for  his  daughters,  except  an  eldest  or  only  daughter ;  and  the 
trusts  of  the  other  terms  were  to  be  for  raising  portions  "for  the  younger  [  *196  ] 
children  of  the  successive  tenants  for  life,  in  case  there  should  be  no  issue 
of  the  body  of  J.  H.  L. ;  and  a  power  was  directed  by  the  devisor  to  be 
inserted  in  the  settlement  to  enable  J.  H.  L.  to  charge  the  devised  estates 
with  portions  for  his  children  other  than  an  eldest  or  only  son :  Held, 
that  the  first  son  of  J.  H.  L.  was  entitled  to  have  an  estate  tail  in  the 
devised  manors  and  hereditaments,  expectant  on  the  death  of  his  father, 
limited  to  him  in  the  conveyance  directed  to  be  made  by  the  trustees. 

"When  the  testator's  intention  is  manifest  in  one  part  of  his  will,  and 
he  adopts  a  clear  mode  of  effecting  it,  that  circumstance  may  be  safely 
used  to  throw  light  on  other  parts  of  the  will  where  the  intention  is 
doubtful. 

In  the  enumeration  **  second,  third,  fourth  and  other  sons,"  the  word 
'* other"  describes  the  first  or  eldest  son  as  correctly  as  the  fifth,  sixth 
and  seventh. 

The  decree  under  appeal  in  this  case  was  made  in  a  suit 
institated  for  the  purpose  of  establishing  a  will,  which,  as  far  as 
it  is  material  to  set  it  forth  here,  was  to  the  following  effect : 

John  Langston,  late  of  Sarsden  House,  in  the  county  of  Oxford, 
Esquire,  being  seised  in  fee  of  considerable  estates  in  Middlesex 
and  Oxfordshire,  and  being  also  seised  to  him  and  his  heirs  of 
several  copyhold  estates  in  the  same  counties,  duly  made  and 
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Langston     published  his  will  in  writing,  bearing  date  the  28th  of  July,  1801, 
Langston.    stnd  signed  and  attested  in  the  manner  by  law  required  to  pass 
freehold  estates;  and  he  thereby  devised  all  his  freehold  and 
copyhold  manors,  messuages,  farms,  lands,  tenements,  tithes  and 
hereditaments,  situate  in  the  said  several  counties,  or  elsewhere 
in  England,  (except  his  shares  in  the  New  Kiver  Company),  unto 
J.  P.  Bastard,  Esquire,  J.  W.  Hope,  Esquire,  and  C  M.  Pole, 
Esquire,  (now  Sir  Charles  Morice  Pole,  Bart,  one  of  the  respon- 
dents), their  heirs  and  assigns,  upon  trust  during  the  minority 
of  the  testator's  son,  the  respondent  James  Haughton  Langston, 
(who  was  then  about  the  age  of  five  years,)  to  receive  the  rents 
and  profits  thereof,  and  to  dispose  of  the  same  for  the  purposes 
in  the  said  will  mentioned:  And  upon  this  further  trust,  that 
[  *196  ]      when  the  said  J.  H.  Langston  should  attain  the  age  ^of  21  years 
the  said  trustees  or  the  survivors  or  survivor  of  them,  or  the 
heirs  or  assigns  of  such  survivor,  should  by  good  and  sufficient 
conveyances  and  assurances  in  the  law,  convey,  settle  and  assure 
the  same  manors,  messuages,  &c.  and  hereditaments,  in  such 
manner  as  that  the  same  should  continue  and  be  for*  and  upon 
the  several  uses,  trusts  and  purposes,  and  subject  to  the  several 
powers,   &c.  and   declarations  therein   and  partly  hereinafter 
mentioned  and  declared  of  and  concerning  the  same,  or  such 
of  them  as  should  be  then  subsisting  or  capable  of  taking  effect, 
(that  is  to  say) ;   To  the  use  of  the  said  testator's  said  son 
J.  H.  Langston,  for  life ;  and  from  and  after  the  determination 
of  that  estate,  to  the  use  of  trustees  (to  be  named  in  such  settle- 
ment) and  their  heirs,  in  trust  to  preserve  the  contingent  uses 
and  estates  to  be  thereinafter  limited  ;  with  remainder  to  the  use 
of  the  second,  third,  fourth,  fifth,  and  all  and  every  other  the 
son  and  sons  of  the  body  of  the  said  J.  H.  Langston,  lawfully  to 
be  begotten,  severally,  successively  and  in  remainder  one  after 
another  as  they  and  every  of  them  should  be  in  seniority  of  age 
and  priority  of  birth,  and  the  several  and  respective  heirs  male 
of  the  body  and  bodies  of  all  and  every  such  son  and  sons  law- 
fully issuing ;  the  elder  of  such  sons  and  the  heirs  male  of  his 
body  to  be  always  preferred  and  to  take  before  the  younger  of 
such  son  and  sons,  and  the  heirs  male  of  his  and  their  body  and 
bodies  issuing. 
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The  question  for  decision  was  whether,  under  the  terms  of  this     Lanoston 
limitation,  the  first  son  of  James  Haughton  Langston,  who,  for    lanoston. 
the  purpose  of  raising  the  question,  was  supposed  to  have  two 
Bons,  took  any  and  what  estate  in  the  devised  manors  and 
Iiereditaments. 

The  will  continued,  after  the  above  limitation,  "With  remainder  [  197  ] 
to  the  use  of  other  trustees  to  be  named  in  the  said  settlement, 
iheir  executors,  administrators  and  assigns,  for  the  term  of  500 
years,  upon  the  trusts  and  for  the  intents  and  purposes  therein- 
after mentioned ;  with  remainder  to  the  use  of  the  first,  second, 
third,  fourth,  fifth,  and  all  and  every  other  the  daughter  and 
daughters  of  the  body  of  the  said  J.  H.  Langston  severally, 
successively  and  in  remainder,  in  tail  general ;  and  in  default 
of  such  issue,  to  the  use  of  other  trustees  to  be  named  in  the 
said  settlement  for  99  years,  upon  the  trusts  thereinafter  men- 
tioned; with  remainder  to  the  use  of  the  testator's  eldest  daughter, 
the  appellant  Maria  Sarah  Langston,  for  life,  with  remainder  to 
trustees  to  preserve,  &c. ;  with  remainder  to  the  use  of  the  first, 
second,  third,  fourth,  fifth,  and  all  and  every  other  the  son  and 
sons  of  the  testator's  said  daughter,  severally  and  successively 
and  in  remainder  in  tail  male  ;  and  for  default  of  such  issue,  to 
the  use  of  other  trustees  to  be  named  in  the  said  settlement  for 
600  years,  upon  trusts  after  mentioned ;  with  remainder  to  the 
use  of  testator's  said  daughter's  first,  second,  third,  fourth,  fifth, 
and  all  and  every  other  her  daughter  and  daughters,  severally, 
successively  and  in  remainder  in  tail  general." 

The  testator,  after  directing  by  his  said  will  like  limitations  in 
remainder  to  be  contained  in  the  said  executory  settlement  for 
each  of  his  four  younger  daughters,  Elizabeth  Catherine,  Caroline, 
Agatha  Maria  Sophia  and  Henrietta  Maria,  for  life,  severally  and 
successively,  (with  remainders  interposed  to  trustees  to  preser^^e, 
Ac.),  with  like  remainders  in  tail  male  and  tail  general  to  their 
respective  children,  with  remainder  to  his  sixth  and  other 
daughters  thereafter  to  be  bom,  successively  in  tail  general, 
with  ultimate  *remainder  to  his  sister,  Mrs.  Cazalet,  in  fee,  pro-  [  *198  ] 
ceeded  to  direct  the  trusts  of  the  above-mentioned  terms  of  500 
years  and  99  years  and  600  years,  and  also  of  five  other  terms  of 
700  years,  800  years,  900  years,  1,000  years,  and  1,500  years. 
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Lanoston  which  he  by  his  said  will  directed  to  be  severally  interposed,  in 
Langstox.  the  settlement  to  be  executed  by  his  said  trustees,  between  the 
said  limitations  in  remainder  to  his  said  daughters  and  sister 
respectively. 

And  as  to  the  said  term  of  500  years,  the  testator  directed  that 
the  same  should  be  limited  upon  trust  that,  in  case  there  should 
be  no  son  of  the  body  of  the  said  J.  H.  Langerton,  nor  future  son 
of  the  testator's  body,  or  there  being  such  son  or  sons,  if  he  and 
they  should  die  without  issue  male  before  any  of  them  attained 
the  age  of  21,  and  there  should  be  two  or  more  daughters  of  the 
said  J.  H.  Langston,  then  the  trustees  of  that  term  should,  after 
the  decease  of  J.  H.  Langston,  by  mortgage  or  sale  of  all  or  any 
of  the  premises  comprised  in  the  said  term,  or  by  other  means, 
raise  for  the  portion  and  portions  of  all  and  every  such  daughter 
and  daughters,  other  than  and  besides  an  eldest  or  only  daughter, 
such  sum  or  sums  of  money  as  in  the  said  will  mentioned  ;  (that 
is  to  say),  in  case  there  should  be  one  such  daughter,  not  being 
an  eldest  or  only  daughter,  the  sum  of  20,000/.  for  her  portion, 
to  be  paid  as  therein  mentioned,  and  if  there  should  be  two  or 
more  such  younger  daughters,  then  the  sum  of  40,000/.  for  their 
portions,  payable  at  such  times,  in  such  shares,  and  subject  to 
such  conditions  as  the  said  J.  H.  Langston  should  appoint,  &c. ; 
but  the  payment  of  guch  portion  or  portions  should  be  postponed 
until  the  end  of  12  months  next  after  the  decease  of  the  said 
J.  H.  Langston,  and  failure  of  issue  male  of  his  body  and  of  the 
[  'lOO  ]  testator's  *body  as  aforesaid :  And  upon  this  further  trust,  that 
the  trustees  of  the  said  term  should,  after  the  decease  of  the  said 
J.  H.  Langston,  and  such  failure  of  issue  male  of  his  body  and 
of  the  testator's  body,  raise  for  the  maintenance  and  education  of 
all  and  every  such  younger  daughter  and  daughters,  until  their 
respective  portions  should  become  payable,  sums  equivalent  to 
the  interest  thereof,  to  be  paid  quarterly,  the  first  payment  thereof 
to  be  on  the  feast  or  day  of  payment  that  should  happen  next 
after  the  decease  of  the  said  J.  H.  Langston,  and  such  failure  of 
I   issue  of  his  body. 

And  as  to  the  said  term  of  99  years,  the  testator  directed  that 
the  same  should  be  limited  upon  trust  that,  in  case  there  should 
be  no  son  or  daughter  of  the  body  of  the  said  J.  H.  Langston,  nor 
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future  son  of  the  testator's  body,  or  there  being  such  son  or  sons,  Lanostok 
daughter  or  daughters,  if  all  the  sons  should  die  without  issue  laxgstok. 
male,  and  all  the  daughters  without  issue,  before  any  of  them 
should  attain  the  age  of  21,  then  the  trustees  of  the  said  term 
should,  after  the  decease  of  the  said  J.  H.  Langston  and  such 
failure  of  issue  as  aforesaid,  by  mortgage  or  sale  of  all  or  any  of 
the  premises  comprised  in  the  said  term,  or  by  other  means,  raise 
for  the  benefit  of  the  testator's  younger  daughters  hereinbefore 
mentioned,  or  such  of  them  as  should  not  be  in  the  actual  posses- 
sion of  the  said  lands  and  hereditaments  under  and  by  virtue  of 
the  limitations  directed  to  be  contained  in  the  said  settlement  as 
aforesaid,  for  their  lives  respectively,  the  annuities  in  the  said 
will  mentioned,  in  the  manner  therein  mentioned ;  and  in  case 
there  should  be  no  son  or  daughter  of  Maria  Sarah  Langston,  or 
there  being  such  son  or  sons,  daughter  or  daughters,  if  the  son. 
and  sons  should  die  without  issue  male,  and  the  daughter  and 
daughters  should  die  without  issue,  *before  any  of  them  should  l  *200  j 
attain  the  age  of  21,  and  if  the  testator's  three  younger  daughters 
or  any  of  them  should  be  then  living,  then  the  trustees  of  the 
said  term  should,  after  the  several  deceases  of  J.  H.  Langston 
and  Maria  Sarah  Langston,  and  failure  of  all  such  issue  as  afore- 
said, raise  for  the  benefit  of  the  said  younger  daughters  the 
further  annuities  in  the  said  will  mentioned. 

And  as  to  the  term  of  600  years,  the  testator  directed  that  the 
same  should  be  limited  upon  trust  that,  in  case  there  should  be 
no  son  or  daughter  of  the  said  J.  H.  Langston,  nor  future  son  of 
the  testator,  or  there  being  such,  &c.,  if  all  such,  &c.  should  die 
without  issue  before  the  age  of  21 ;  and  also  in  case  there  should 
be  no  son  of  the  testator's  said  daughter  Maria  Sarah,  or  there 
being  such,  &c.,  if  they  should  die  without  issue  male  before  the 
age  of  21,  and  there  should  be  two  or  more  daughters  of  the  said 
Maria  Sarah ;  then  the  trustees  of  the  said  term  should,  after 
the  several  deceases  of  the  said  J.  H.  Langston  and  Maria  Sarah 
Langston,  and  such  failure  of  issue  as  last  aforesaid,  by  mort- 
gage, &c.  raise  for  the  portion  and  portions  of  all  and  every  such 
daughter  and  daughters  of  the  said  Maria  Sarah,  other  than  and 
besides  an  eldest  or  only  daughter,  that  is  to  say,  in  case  there 
should  be  one  such  daughter  not  being  an  eldest  or  only  daughter. 
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Langston     the  sum  of  20,000Z.,  &c. ;  but  if  there  should  be  two  or  more  such 
Lanqstox.    younger  daughters,  then  40,000Z.  for  their  portions. 

The  testator  then  directed  in  like  manner  the  trusts  of  the 

several  terms  of  700  years,  800  years,  900  years,  and  1,000  years, 

for  raising  portions  for  the  younger  daughters  of  the  testator's 

other  four  daughters  before  mentioned,  respectively,  in   case 

[  *20i  ]      *there  should  be  no  son  or  daughter  of  the  respective  bodies  of 

the  said  J.  H.  Langston  or  Maria  Sarah,  &c.,  after  the  several 

deceases  of  the  said  J.  H.  Langston,  and  Maria   Sarah  and 

Elizabeth  Catherine,  &c.  and  such  failure  of  issue  as  aforesaid. 

And  as  to  the  term  of  1,500  years,  the  last  term  by  the  said  will 

directed  to  be  limited  to  trustees  in  the  said  executory  settlement, 

the  testator  directed  that  the  same  should  be  limited  upon  trust 

that,  in  case  there  should  be  no  son  or  daughter  of  the  body  or 

respective  bodies  of  the  said  J.  H.  Langston,  or  of  any  of  the 

testator's  then  present  daughters  before  mentioned,  nor  any 

future  son  or  daughter  of  the  testator's  body,  or  there  being  such 

son  or  sons,  daughter  or  daughters,  if  all  such  sons  should  die 

without  issue  male,  and  all  such  daughters  should  die  without 

issue  before  attaining  the  age  of  21  years,  then  the  trustees  should 

within  the  space  of  12  calendar  months  next  after  the  several 

deceases   of  J.  H.  Langston  and  the  testator's   then  present 

daughters,  and  failure  of  all  such  issue  aforesaid,  by  mortgage 

or  sale  of  all  or  any  of  the  premises  comprised  in  the  said  term 

of  1,500  years,  or  by  any  other  means,  raise  the  sum  of  80,000i., 

and  pay  the  same  in  manner  in  the  said  will  mentioned ;  that  is, 

one  moiety  thereof  to  the  testator's  sister,  Mrs.  Arnold,  the  other 

moiety  to  his  nephew,  the  respondent  Haughton  Farmer  Okeover. 

The  testator  then  directed  that  in  the  settlement  so  to  be 

made  as  aforesaid  should  be  inserted  several  powers,  one  of 

which  was  to  enable  his  said  son,  J.  H.  Langston,  in  case  there 

should  be  any  child  or  children  of  his  body  lawfully  begotten, 

other  than  and  besides  an  eldest  or  only  son,  to  charge  the  said 

I  '202  J       devised  manors  and  hereditaments  with  the  payment  *of  any 

principal  sum   or  sums,  not  exceeding  in  the  whole  25,000Z., 

for  the  portions  of  any  one,  two  or  more  of  J.  H.  Langston's 

younger  sons  or  daughters,  to  be  paid  at  such  times,  in  such 

shares,  and  in  such  manner  as  the  said  J.  H.  Langston  should 
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appoint.  And  the  testator  directed  a  like  power  to  be  inserted  Lanoston 
in  the  said  executory  settlement,  to  enable  his  said  daughters,  ijlkgston. 
when  and  as  they  should  respectively  be  in  the  possession  of  the 
said  devised  estates,  in  case  there  should  be  any  child  or  children 
of  their  respective  bodies,  lawfully  begotten,  other  than  and 
besides  an  eldest  or  only  son,  to  charge  the  said  devised  estates  with 
the  payment  of  the  like  sum  of  25,000Z.  for  the  portion  or  portions 
of  any  one,  two  or  more  of  their  respective  younger  children. 

The  testator,  after  other  directions  not  necessary  to  be  here 
recited,  and  after  a  bequest  of  the  residue  of  his  personal  estate 
upon  trust  for  his  said  son  J.  H.  Langston,  appointed  the  said 
J.  P.  Bastard,  J.  W.  Hope,  and  C.  M.  Pole,  his  executors.  He 
afterwards  made  three  codicils,  bearing  date  respectively  21st 
June,  1808,  6th  March,  1811,  and  2l8t  December,  1811,  but  did 
not  thereby  or  otherwise  alter  or  revoke  the  said  will  as  above 
recited,  further  than  by  appointing  the  respondent,  Haughton 
Farmer  Okeover,  a  trustee  and  executor  thereof,  in  the  place 
of  J.  W.  Hope ;  and  the  testator  died  on  the  12th  of  February, 
1812,  leaving  the  respondent,  J.  H.  Langston,  then  an  infant, 
his  only  son  and  heir-at-law ;  and  his  said  four  daughters,  and 
no  other  son  or  daughter. 

Elizabeth  Catherine  Langston,  the  second  daughter,  married 
the  appellant  Charles  Barter,  in  1817,  and  the  appellant  Charles 
Barter  the  younger  is  the  eldest  son  of  that  marriage.  Caroline 
Langston,  *the  third  daughter,  married  Sir  Sandford  Graham,  [  •208  ] 
in  1819;  and  Agatha  Maria  Sophia,  in  1820,  married  Samuel 
T.  Kekewich.  The  other  two  daughters  of  the  testator,  Maria 
Sarah  and  Henrietta  Maria,  remained  unmarried. 

James  Haughton  Langston  attained  his  age  of  21  years  in 
1817,  and  in  June,  1824,  he  filed  his  bill  in  Chancery  against 
the  surviving  trustees  of  the  said  will,  and  against  Maria  Sarah 
Langston,  Mr.  and  Mrs.  Barter,  and  their  said  infant  son,  who 
was  then  the  first  tenant  in  tail  in  esse  of  the  manors  and 
hereditaments  devised  in  trust  to  be  settled  as  aforesaid. 

The  bill,  after  stating  the  will  more  at  large,  and  to  the 
purport  and  effect  hereinbefore  stated,  charged  that  it  was 
the  testator's  intention  that  his  will  should  contain  a  direction 
that  the  settlement  so  directed  to  be  made  as  aforesaid  should 
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Lai?oston  contain  a  limitation  to  James  Haughton  Langston's  first  son  in 
Lakgston.  tail  male,  immediately  after  the  limitation  to  trustees  during  his 
life  to  preserve  contingent  remainders,  and  immediately  before 
the  limitation  to  his  second  son ;  and  that  the  testator  accord- 
ingly gave  instructions  to  his  solicitor  to  prepare  a  will  containing 
a  direction  to  insert  such  a  limitation  in  the  settlement  so  directed 
to  be  made ;  and  that  in  pursuance  of  such  instructions  a  draft 
of  his  will  was  prepared,  and  such  draft  contained  a  direction 
that  such  a  limitation  should  be  inserted  in  the  said  settlement, 
but  that  in  the  ingrossment  of  the  will  such  direction  was  omitted 
to  be  inserted  by  the. mistake  of  the  person  who  ingrossed  the 
will;  however,  it  was  submitted  that  the  said  will  contained 
within  itself  sufficient  evidence  of  the  testator's  intention  being 
[  *20:i  ]  that  the  settlement  so  directed  to  be  made  as  ^aforesaid  should 
contain  such  a  limitation  in  favour  of  the  respondent's  eldest 
son  in  tail  male.  The  bill  prayed  that  the  said  will  and  codicils 
might  be  established,  and  the  trusts  thereof  (so  far  as  respected 
the  settlement  and  conveyance  of  the  manors  and  hereditaments 
of  the  said  testator  devised  as  aforesaid  to  the  said  trustees) 
might  be  carried  into  execution  by  a  settlement  and  conveyance 
to  be  made  by  the  said  trustees  of  the  same  manors  and  heredita- 
ments, to  the  uses,  upon  the  trusts,  and  for  the  intents  and 
purposes,  and  subject  to  the  powers  and  declarations  to,  upon^ 
for,  and  subject  to  which  the  same  were  by  the  said  will  directed 
to  be  settled  and  conveyed,  or  as  near  thereto  as  the  deaths  of 
persons  and  circumstances  of  the  case  would  permit;  and 
especially  that,  in  making  such  settlement  and  conveyance,  & 
limitation  might  be  inserted  therein  whereby  the  said  manors 
and  hereditaments  might  be  limited,  settled  and  assured  to  the 
use  of  J.  H.  Langston's  first  son  in  tail  male  in  remainder, 
immediately  after  the  limitation  to  the  use  of  trustees  during 
the  life  of  J.  H.  Langston  to  preserve  contingent  remainders, 
and  immediately  before  the  limitation  to  the  use  of  his  second 
son  in  tail  male. 

The  defendants  appeared  and  put  in  their  answers,  stating 
(except  Charles  Barter  the  younger)  their  belief  that  the  testator 
intended  that  his  will  should  contain  the  direction  referred  to, 
in  favour  of  J.  H.  Langston's  first  son  in  tail  male. 
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The  cause  haxong  come  to  be  heard  in  February,  1826,  before  Lanoston 
the  late  Lord  Gifford,  then  Master  of  the  Rolls,  a  case  was  lanoston. 
ordered  to  be  sent  for  the  opmion  of  the  Court  of  King's  Bench ; 
and  in  pursuance  of  the  order  so  made,  a  case  was  prepared 
containing  a  statement  of  the  limitations  of  the  said  will  in 
the  *form  of  legal  limitations,  and  a  general  statement  of  some  t  *205  ] 
other  parts  thereof,  and  assuming  and  stating  as  a  fact  that 
J.  H.  Langston  had  lawful  issue  two  sons,  Henry  his  first-born 
son,  and  Edward  his  second  son ;  and  the  question  proposed 
was,  "  whether  the  said  Henry,  the  first  son  of  the  testator's  son 
J-  H.  Langston,  takes  any  estate  under  the  said  will."  That 
case  was  argued  before  Mr.  Justice  Bayley,  Mr.  Justice  Holroyd, 
and  Mr.  Justice  Littledale,  three  of  the  Justices  of  the  Court  of 
King's  Bench,  in  the  absence  of  the  Lord  Chief  Justice;  and 
they  by  certificate,  dated  the  80th  of  April,  1827,  certified  their 
opinion  to  be  that  ''  the  said  Henry  Langston,  the  first  son  of 
the  testator's  son,  J.  H.  Langston,  did  not  take  any  estate  under 
the  said  will."  (See  Langston  v.  Pole  and  others,  9  DowL  &  Ry. 
298,  where  the  case  sent  is  fully  set  forth.) 

The  cause  having  come  to  be  heard  for  further  directions  on 
that  certificate,  in  March,  1828,  before  Sir  John  Leach,  then 
Master  of  the  Bolls,  his  Honour  ordered  a  case  for  the  opinion 
of  the  Court  of  Common  Pleas.  A  case  was  accordingly  made 
for  the  opinion  of  that  Court,  stating  the  limitations  of  the  will 
as  legal  limitations,  and  setting  forth  other  parts  of  the  said 
will  more  fully  than  had  been  stated  in  the  former  case ;  and 
likewise  assuming  as  a  fact  that  the  said  J.  H.  Langston  had 
two  sons,  Henry,  the  first,  and  Edward  the  second  bom  son ; 
and  the  question  proposed  was,  ''whether  the  said  Henry 
Langston,  the  first  son  of  the  said  testator's  son,  J.  H.  Langston, 
takes  any  and  what  estate  under  the  said  will."  That  case 
was  argued  before  the  four  Justices  of  the  Court  of  Common 
Pleas ;  namely,  Lord  Chief  Justice  Best,  Mr.  Justice  Park,  Mr. 
Justice  Burrough,  and  Mr.  Justice  Gaselee  ;  and  they  by  *their  [  *^03  ] 
certificate,  dated  the  28th  of  November,  1828,  certified  their 
opinion  that  the  said  Henry  Langston,  the  first  son  of  the 
testator's  son,  J.  H.  Langston,  takes  an  estate  in  tail  male 
under  the  said  will,  expectant  on  the  death  of  his  father,  the 
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LANG8T0N  said  J.  H.  Langston.  (See  Langston  v.  Pole  and  others,  5  Bing. 
Laxoston.  ^28>  where  that  second  case  is  fully  set  forth ;  and  S.  C  2  Moore 
&  P.  490.) 

The  cause  came  to  be  heard  before  the  Master  of  the  Bolls 
for  further  directions,  upon  the  last-mentioned  certificate ;  and 
his  Honour  by  his  decree,  bearing  date  the  28th  of  July,  1829, 
ordered  that  the  said  certificate  be  confirmed,  and  he  declared 
accordingly  that  the  said  will  ought  to  be  established  and  the 
several  trusts  thereof  carried  into  execution,  &c.  according  to 
the  prayer  of  the  bill.  (See  Langston  v.  Pole,  1  Tamlyn,  119, 
129,  where  the  difference  between  the  two  cases  sent  to  the 
courts  of  law  is  pointed  out.) 

Shortly  after  the  filing  of  the  said  bill,  and  before  any  further 
proceedings  were  had  in  the  cause  (viz.  in  the  month  of  July, 
1824),  James  Haughton  Langston  married  the  Hon.  Julia  F. 
Moreton,  and  since  the  last-mentioned  decree  the  appellant  Julia 
Langston  was  born  of  that  marriage;  and  she  becoming  the 
first  tenant  in  tail  in  esse  of  the  devised  estates  directed  by  the 
said  will  to  be  settled  as  aforesaid,  was  made  a  party  defendant 
to  the  suit,  by  a  supplemental  bill  filed  by  the  respondent  J.  H. 
Langston,  in  February,  1830,  praying  against  her  and  the  other 
defendants  the  benefit  of  the  former  proceedings  and  decree. 
The  cause  was  heard  on  the  supplemental  suit  on  the  5th  of 
March  following,  by  the  Master  of  the  Bolls,  who  made  a 
decree  therein  of  that  date,  according  to  the  prayer  of  the  said 
[  •207  ]  supplemental  bill,  *and  in  the  terms,  or  to  the  purport  and 
effect,  of  his  former  decree. 

His  Honour,  in  pronouncing  these  decrees,  in  conformity  with 
the  certificate  of  the  Court  of  Common  Fleas  and  against  that  of 
the  Court  of  King's  Bench,  expressed  an  opinion  that  the  trustees 
would  be  justified  in  not  executing  the  settlement,  without  the 
sanction  of  the  House  of  Lords  as  to  which  of  the  two  decisions 
of  the  courts  of  law  was  the  right  decision. 

The  appeal  was  brought  against  so  much  of  the  decree  of  the 
21st  of  July,  1829,  as  declared  that  the  first  son  of  the  said 
testator's  son,  the  respondent  J.  H.  Langston,  would  take  an 
estate  in  tail  male  under  the  said  will,  expectant  on  the  decease 
of  his  father,  and  that  Sir  Charles  Morice  Fole  and  Haughton 
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Fanner  Okeover,  the  surviving  trustees  of  the  said  will,  should     Lakoston 
convey  and  assure  the  said  manors,  messuages,  lands,  tenements    lanostok. 
and  hereditaments,  so  as  to  limit  the  same  to  the  use  of  the  first 
son  oi  the  respondent  J.  H.  Langston  in  tail  male  in  remainder, 
immediately  after  the  limitation  to  the  use  of  trustees  during 
the  life  of  the  respondent ;  and  also  against  so  much  of  the  said 
decree  dated  the  5th  of  March,  1830,  as  declared  and  directed 
to  the  same  purport  and  effect. 

3/r.  Knight  and  Mr.  Wrayy  for  the  appellants.      *     *     * 

The  Solicitor-General  {Sir  C.  C.  Pepys)  and  3/r.  Jacob,  for 
the  respondents. 

3/r.  Knight,  in  reply. 

The  Lord  Chancellor  :  June  9. 

In  this  case,  my  Lords,  a  question  arose  upon  the  construe-        [  238  ] 
tion — or  rather,  if  any  way  were  open  to  us  of  supplying  a  defect 
in  the  construction — of  the  will  of  the  late  Mr.  Langston.   ♦   *   * 
My  Lords,  the  will  contains  a  series  of  limitations:    it  is 
penned  with  great  care ;   it  is  the  production  of  a  professional 
man ;  it  is  a  production  of  great  professional  *skill  and  expe-       [  •239  ] 
rience  ;  it  is  one  of  the  most  artificial,  one  of  the  most  elaborately 
penned,  one  of  the  most  carefully  conceived  instruments,  which 
it  has  ever  been  my  lot  to  be  called  upon  to  examine ;  neverthe- 
less it  does  so  happen,  as  if  to  confound  the  pride  of  human 
learning  and  experience  in  legal  matters,  that  this  production  of 
the  most  practised  conveyancer  has  as  much  occasion  for  the 
helping  interposition  of  a  court  of  equity  or  of  law  before  which 
it  comes  to  give  it  effect,  as  if  it  had  been  penned  either  by  an 
ignorant  peasant,  without  any  professional  aid,  or  by  one  of 
those  rustic  artists  whose  partial  knowledge  of  conveyancing — 
(I  mean  those  who  sometimes  make  wills  in  the  country  for 
persons  a  little  more  ignorant,  and  but  a  little  more  ignorant, 
than  themselves) — ^and   whose  handy  work  often  gives  rise  to 
much  labour  and  to  inextricable  difficulties  in  courts  of  justice. 

My  Lords,  no  person  out  of  Court  can  read  this  instrument 
without  being  perfectly  persuaded  that  an  accident  must  have 
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Lanoston  happened  either  in  the  framing  of  it  originally,  or  in  copying  the 
Lanoston.  draft,  whereby  a  line  or  two  has  been  left  out :  either  the  limita- 
tion, which  was  intended  to  be  inserted,  and  which  was  taken 
for  granted  to  have  been  inserted  in  the  draft,  was  by  some 
accident  omitted ;  or  that  being  in  the  draft,  a  couple  of  lines 
were  passed  over  in  copying  the  draft  into  the  ingrossment.  For 
instance,  to  shew  that  this  must  be  the  case,  the  very  first  person 
that  was  likely  to  take  any  estate  under  the  will  after  the  only 
son  of  the  testator  in  esse  at  the  date  of  his  will,  the  eldest  son^ 
is  disposed  of  by  being  omitted.  He  is  not  named  there  at  all. 
"  Then  are  you,"  say  the  Court  of  King's  Bench,  "  to  give  him 
[  •240  ]  an  estate  tail,  or  any  estate  at  all,  when  he  is  *not  even  named 
in  the  will?  Named  he  is  for  other  purposes  and  in  other 
respects,  but  not  to  take  anything;  not  to  benefit  under  the 
will." 

I  here  lay  entirely  out  of  view  an  incident  which  occurred 
during  the  argument.  I  had  a  curiosity  to  see  the  draft  from 
which  the  ingrossment  was  made,  and  one  party  were  exceedingly 
anxious  that  my  curiosity  should  be  gratified ;  but  that  anxiety 
was  met  by  just  an  equal  anxiety  on  the  opposite  side  that  it 
should  remain  unsatisfied.  I  at  once,  therefore,  proceeded  to 
have  a  still  greater  anxiety  and  curiosity,  because  I  plainly  saw 
it  was  likely  to  be  a  decisive  matter.  I  was  aware,  as  a  lawyer^ 
that  I  had  no  right  to  look  at  it,  but,  humanly  speaking,  it  was- 
impossible  not  to  wish  to  see  whether  one's  extra-judicial  con- 
jecture was  well  founded,  namely,  that  the  whole  history  of  this 
was  an  error  in  copying ;  and  accordingly,  when  I  looked  at  it, 
I  found  that  there  was  a  limitation  to  the  first  son  of  testator's- 
son,  James  H.  Langston,  which  the  person  who  made  the  ingross- 
ment had,  for  a  very  obvious  reason,  passed  over  in  copying  it,, 
having  in  his  haste  gone  from  the  same  word  in  one  line  to  the 
same  word  in  another,  in  mistake.  I  here  lay  that  entirely  out 
of  view.  It  has  no  right  to  enter  into  the  consideration  of  the 
case,  and  I  can  positively  assure  your  Lordships  that  I  have 
formed  my  opinion  upon  the  instrument  as  it  now  stands,  without 
matter  dehors,  without  having  recourse  to  the  draft.  I  have  no- 
right  to  look  at  the  draft,  but  anybody  who  reads  this  Avill-^and 
that  is  my  first  reason  for  agreeing  with  the  Court  of  Common 
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Pleas  rather  than  the  King's  Bench — anybody  who  reads  this     laijobton 
will  cannot,  if  he  has  his  senses  about  him,  doubt  that  some    lanoston. 
mistake  must  have  happened ;  and  that  is  *a  legitimate  ground       [  •241  ] 
in  construing  an  instrument,  because  that  is  a  reason  derived 
not  dehors  the  instrument,  but  one  for  which  you  have  not  to 
travel  from  the  four  corners  of  the  instrument  itself. 

The  next  point  to  which  I  advert,  as  the  second  ground  upon 
which  I  agree  with  the  Court  of  Common  Pleas,  and  not  with 
the  King's  Bench,  is  that,  when  the  framers  of  this  instrument 
really  meant  to  exclude  a  child,  or  an  eldest  child,  whether  a  son 
or  a  daughter,  no  persons  knew  better  than  they  did  how  to 
effect  that  purpose.  If  your  Lordships  will  look  to  the  will 
itself,  you  will  find  that,  in  cases  where  they  intended  any  such 
exclusion,  no  person  knew  better  than  they  how  to  effect  it.  In 
the  declarations  of  the  trusts  of  the  term  for  800  years,  for 
instance,  "  for  raising  the  portion  or  portions  of  all  and  every 
such  daughter  and  daughters  of  his  the  said  testator's  said 
daughter  Caroline  Langston,  other  than  and  besides  an  eldest 
or  only  daughter ;"  so  also  in  another  (the  fourth,)  of  the  eight 
terms  created  by  this  will,  are  used  the  proper  words  of  exclusion, 
"  for  the  portion  and  portions  of  all  and  every  such  daughter 
and  daughters  of  my  said  daughter  Elizabeth  Catherine  Langston, 
other  than  and  except  an  eldest."  So,  again,  the  testator  uses 
like  words  where  a  son  is  to  be  excluded ;  as  in  the  power  for 
James  Haughton  Langston  to  charge  the  estates  ''  in  case  there 
should  be  any  child  or  children  of  his  body  lawfully  begotten, 
other  than  and  besides  an  eldest  or  only  son."  This,  therefore, 
is  a  circumstance  always  of  some  weight  where  you  find  it ;  it  is 
a  topic  always  worth  considering.  When  you  find  that,  where 
the  meaning  is  clear  and  there  is  no  doubt  whatever  as  to  the 
intention,  he  adopts  an  effectual,  clear  and  precise  mode  of 
^executing  that  intention ;  you  may  also  safely  and  logically  [  '242  ] 
employ  that  to  throw  light  on  those  other  instances  where  it  is 
doubtful,  and  where  the  question  is  whether  he  means  this  or 
that.  If  you  find  that  he  does  not  in  those  places  use  those 
words  which  he  has  used  where  there  was  no  doubt  what  his 
intention  was,  you  have  a  right  to  say  that  he  did  not  mean  the 
same  thing,  because,  when  he  did  clearly  and  undeniably  mean 
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Lahoston     this  thing  and  not  that,  this  was  his  mode  of  expressing  himself 

Lakqston.    in  order  to  carry  that  intention  into  effect. 

My  Lords,  the  third  of  the  reasons, — and  I  go  over  them  with 
the  less  particularity,  because  I  am  now  affirming  the  judgment 
of  the  Court  below,  nor  should  I  at  all  go  into  the  reasons  but 
for  the  conflict  between  the  Courts  of  King's  Bench  and  Common 
Pleas ; — the  third  of  the  reasons  is  one  which  I  cannot  help 
feeling  to  be  exceedingly  powerful,  and  which,  upon  all  the  views 
I  can  take  of  this  subject,  presses  forcibly  upon  my  mind.  The 
existence  of  a  son  is  to  defeat  no  less  than  eight  terms  raised 
most  carefully,  artificially  and  anxiously  by  the  persons  who 
penned  this  instrument ;  and  yet  that  son  whose  existence  is  to 
produce  such  an  effect,  to  create  such  destruction,  to  deal  about 
such  havoc  upon  the  whole  of  this  will,  is  not,  according  to  the 
construction  set  up  by  the  King's  Bench  and  by  the  appellant, 
to  benefit  under  it  in  the  slightest  degree.  My  Lords,  it  is 
monstrous  to  suppose  that  any  rational  person  could  really  intend 
to  make  so  much  depend  upon  the  event  of  a  person  coming  into 
existence,  which  person,  nevertheless,  was  to  be  of  no  force,  of  no 
effect,  of  no  value  in  his  eyes,  except  to  be  used  as  an  instrument 
[  *24S  ]  of  destruction  ;  that  he  was  only  "^to  be  considered  as  the  means 
of  taking  away  the  benefit  of  other  parts  of  this  instrument, 
and  yet  was  himself  to  benefit  nothing  by  that  destruction. 

My  Lords,  in  the  fourth  place,  Henry  Langston's  existence 
must  be  allowed,  according  to  the  argument  of  the  King's  Bench 
and  of  the  appellants,  to  defeat  nearly  the  whole  of  this  will. 
There  are  two  modes  of  reading  an  instrument :  where  the  one 
destroys  and  the  other  preserves,  it  is  the  rule  of  law,  and  of 
equity,  following  the  law  in  this  respect  (for  it  is  a  rule  of  common 
sense,  which  I  trust  is  common  to  both  sides  of  Westminster 
Hall),  that  you  should  rather  lean  towards  that  construction 
which  preserves,  than  towards  that  which  destroys.  Ut  res 
viagis  valeat  quam  j^ereat  is  a  rule  of  common  law  and  common 
sense  ;  and  much  the  same  principle  ought  surely  to  be  adopted 
where  the  question  is,  not  between  two  rival  constructions  of  the 
same  words  appearing  in  the  same  instrument,  but  where  the 
question  is  on  so  ready  an  instrument  as  that  you  may  either 
take  it  verbally  and  literally,  as  it  is,  or  with  a  somewhat  larger 
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and  more  liberal  construction,  and  by  so  supplying  words  as  to     Langbtoit 

read  it  in  the  way  in  which  you  have  every  reason  to  believe    Langston, 

that  the  maker  of  it  intended  it  should  stand ;  and  thus  again, 

according  to  the  rule  ut  res  viagis  valeat  qiiam  pereat,  to  supply, 

if  you  can  safely  and  easily  do  it,  that  which  he  per  incuriam 

omitted,  and   that   which  instead  of  destroying  preserves   the 

instrument ;  which,  instead  of  putting  an  end  to  the  instrument 

and  defeating  the  intention  of  the  maker  of  it,  tends  rather  to 

keep  alive  and  continue  and  give  effect  to  that  intention.     If  this 

is  a  rule  applicable  to  all  cases,  it  surely  is  more  peculiarly 

applicable  to  a  case  like  the  present ;  for  I  will  only  shortly 

advert  to  a  circumstance  *which  weighs  in  my  mind  materially       [  '244  ] 

in  giving  a  larger  effect  than  I  otherwise  might  feel  disposed  to 

give  to  these  considerations,  and  leads  me  to  supply  more  readily 

than  I  should  otherwise  do,  the  words  wanting.     It  is,  that  you 

are  here  dealing  not  with  a  legal  limitation,  but  with  an  executory 

trust.     It  is  sufficient  simply  to  state  that,  and  to  advert  to  that 

consideration f  to  entitle  me  to  think  that  I  may,  therefore,  give 

a  larger  latitude  by  a  good  deal  to  the  construction  of  an  executory 

trust,  than  I  might  have  been  disposed  to  give  if  it  had  been  a 

strict  legal  limitation.     Nevertheless,  my  Lords,  I  confess  that, 

even  if  this,  instead  of  being  an  executory  trust,  had  been  a 

legal  limitation,  the  reasons  I  have  already  given  and  those  I  am 

about  to  add,  and  which  weigh  more  forcibly  upon  my  mind  than 

those  I  have  gone  over,  would  have  been  quite  sufficient  to  compel 

me  to  read  the  legal  limitation  as  the  Court  of  Common  Pleas 

has  read  this  executory  trust. 

I  wish  to  call  your  Lordships'  attention  to  that  extraordinary 
effect  which  of  necessity  must  follow,  and  which  I  look  upon  to 
be  almost  a  reductio  ad  absurdum,  from  the  construction  put 
upon  it  by  the  Court  of  King's  Bench  ;  looking  only  to  that  same 
clause  which  I  have  already  alio  intuitu  referred  to,  I  mean  the 
beginning  of  the  clause  where  the  power  is  to  be  inserted  in  the 
settlement  for  charging  portions  for  J.  H.  Langston's  younger 
sons  or  daughters,  and  where  the  exclusion  of  James  H.  Langston's 
eldest  or  only  son  is  effected  by  apt  and  proper  words.  It  thus 
appears  that  this  monstrous  conclusion  indisputably  follows, 
that  if  there  were  one  son  and  one  daughter,  then  there  is  to  be 


72  1834.     H.  L.     2  CL.  &  FIN.  244—246.  [r.b. 

Lanoston     charged  25,000Z.  upon  the  daughter's  estate  for  the  behoof  of 
Langston.    that  daughter  herself !     Absurdity  could  go  no  further.     If  the 

[  *245  ]  son  is  *to  take  an  estate,  that  you  should  provide  most  carefully 
for  raising  25,0001.  by  a  charge  for  the  benefit  of  the  daughter, 
is  perfectly  intelligible ;  but  here,  according  to  the  construction 
put  by  the  Court  of  King's  Bench,  a  sum  of  26,000Z.  is  to  be 
raised  ;  for  whom  ?  Out  of  what  estate  ?  Not  out  of  the  son's 
estate,  for  he  does  not  take  an  estate  tail,  but  out  of  the  daughter's 
estate,  for  she  takes  it  to  the  exclusion  of  the  son.  And  for  whose 
benefit  is  the  25,0002.  to  be  raised  ?  Not  for  the  son,  but  for 
the  daughter,  who  takes  an  estate  burthened  with  a  power  to 
raise  her  own  25,000Z. !  I  cannot  believe  that  this  was  ever 
argued  before  the  Court  of  King's  Bench  ;  I  cannot  believe  that 
it  was  even  stated  to  the  learned  Judges.     *     *     If  I  have  a  son 

[  *246  ]  and  a  daughter,  and  I  give  an  estate  tail  to  the  son,  *there  can 
be  nothing  more  reasonable  than  my  giving  25,000Z.  by  way  of 
charge  upon  that  estate  while  the  estate  tail  of  the  son  lasts, 
that  the  daughter  may  be  provided  for,  inasmuch  as  she  has  no 
estate,  but  the  son  has  it.  But  who  ever  thought  of  giving  no 
estate  tail  to  the  son,  but  giving  the  whole  estate  to  the  daughter, 
and  then  raising  25,000Z.  out  of  the  daughter's  estate,  out  of  her 
own  estate,  for  her  own  benefit,  by  way  of  a  charge  on  her  own 
estate  tail  in  the  same  premises  ?  I  cannot  understand  how  this 
could  possibly  have  been  overlooked  if  it  had  been  stated  to  their 
Lordships  ;  I  think  it  must  at  once  have  disposed  of  the  case. 

My  Lords,  I  wish  to  say  a  word  respecting  the  force  of  the 
term  upon  which  the  argument  for  the  appellant  mainly  rests, 
the  word  "  other."  It  is  said  that,  if  you  can  construe  an 
instrument  without  supplying  anything,  omitting  out  anything, 
but  upon  its  own  terms,  unaltered,  unadded  to,  undiminished, 
you  had  better  do  so,  as  it  is  safer  to  take  these  terms  than  to 
introduce  others.  I  agree  with  that  proposition.  Now  it  does 
so  happen  that,  if  you  take  these  terms  as  they  are  here,  and 
neither  alter,  nor  add  to  nor  diminish  them,  the  words  them- 
selves that  exist  upon  the  face  of  the  will  are  sufficient  to  carry 
an  estate  tail  in  the  first  instance  to  Henry  Langston,  and  to 
support  all  the  terms  and  other  limitations.  But  it  is  said  by 
the  Court  of  King's  Bench  and  by  the  appellant,  that  "  other  " 
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always  means  "younger,"  "posterior;"  and  no  doubt  I  leaned     Langston 

at  first  towards  that  view  of  the  subject.     It  is  a  very  plausible     langston. 

argument,  and  it  is  true  in  point  of  fact.     If  anybody  were  to 

say  first,  second,  third,  fourth  and  other  sons,  it  must  mean  the 

sons  after  the  fourth ;  but  why  does  "  other  "  mean  the  sons  after 

the  fourth  ?     It  is  because  *you  have  before  enumerated  all  that       [  *2*7  ] 

come  before  the  fourth,  for  you  have  said  first,  second,  third  and 

fourth.     But  suppose  I  had  just  happened  to  have  omitted  the 

first,  and  instead  of  saying  first,  second,  third,  fourth  and  other 

sons — suppose  I  had  said,  to  my  second,  third,  fourth  and  other 

sons,  leaving  out  the  first,  then  it  is  perfectly  clear  that  "  other  " 

no  longer  is  of  necessity  confined  to  the  fifth,  sixth  and  seventh, 

but "  other  "  there  ex  vi  termini  includes  the  first,  because  the 

first  is  literally  the  one  who  answers  the  description  of  something 

other  than  the  second,  third  and  fourth.     The  word  "other" 

would  then  just  as  grammatically,  as  accurately,  as  strictly  and 

as  correctly  describe  the  eldest  son,  as  it  would  describe   the 

fifth,  sixth  or  seventh  son,  because  the  eldest  son  is  a  son  other 

than  the  second,  other  than  the  third,  other  than  the  fourth. 

The  only  reason  why  "other"  in  all  ordinary  cases  and  in  the 

common  strain  of  conveyancing  means  a  younger  son  is,  that  in 

all  those  cases  they  never  think  of  leaving  out  the  eldest. 

My  Lords,  these  are  the  grounds  which  I  have  now  gone  over, 
upon  which  I  have  formed  my  judgment,  though  with  great 
deference  certainly.  I  have  taken  a  long  time  to  consider  it, 
I  have  frequently  spelled  over  the  instrument  and  looked  into 
the  argument,  of  which  I  took  a  note  at  the  time.  These  are 
the  grounds  upon  which  it  would  be  afiectation  to  say  I  have 
any  hesitation  in  agreeing  with  the  Court  of  Common  Pleas,  and 
differing  entirely  from  the  Court  of  King's  Bench.  My  opinion 
is  that  we  are  to  read  these  words  as  if  there  had  not  been  the 
omission  of  those  other  words  in  the  limitation ;  and  that,  even 
if  we  are  to  read  them  as  they  stand,  the  words  are  sufficient, 
literally  and  strictly  construed,  to  carry  an  *estate  tail  in  the  [  *248  ] 
first  instance  to  the  eldest  son,  and  to  limit  all  the  other  terms. 
I  go  upon  the  whole  instrument  taken  together.  I  go  upon  the 
whole  of  the  eight  terms,  and  the  destruction  dealt  out  in  those 
terms  by  limiting  it  in  any  other  way.     I  go  also  upon   the 
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Lanoston  monstrous  absurdity  of  supposing,  according  to  the  case  put, 
Lanqston.  tbft*  where  the  will  has  provided  expressly  for  one  son  and  one 
daughter,  that  the  son  is  to  take  nothing  and  the  daughter  all, 
and  yet,  though  she  is  to  take  the  estate,  she  is  carefully  provided 
with  a  sum  of  25,000/.  raised  by  a  charge  created  upon  the  estate 
which  she  was  to  have  altogether  herself :  nothing  can  be  more 
absurd.  What  can  be  more  common  than  to  argue  that  words, 
which  otherwise  would  give  only  an  estate  for  life,  give  an  estate 
in  fee,  if  they  are  coupled  with  other  words  which  intimate  that 
there  is  to  be  a  charge  upon  that  estate  which  an  estate  in  fee 
only  could  support  ?  Anything  that  extends  beyond  a  life  estate 
converts  that  life  estate  into  a  fee,  because  it  is  clear  that  the 
person  would  not  have  given  a  life  estate  if  he  had  meant  that 
any  burden  should  be  saddled  upon  that  life  estate  which  nothing 
but  a  fee  could  support.  So,  in  like  manner,  when  an  interest 
is  given  to  A.,  which  it  can  only  be  understood  that  A.  would  have 
any  occasion  for  in  the  event  of  B.  having  the  estate  tail,  can 
there  be  a  sounder  reason  than  that  for  so  construing  the  instru- 
ment as  to  give  the  estate  to  B.  and  not  to  A.  ?  Therefore,  that 
view  is  of  itself  decisive  of  this  question,  and  it  would  make 
absolute  nonsense  of  the  will  to  read  it  in  any  other  way.  Upon 
the  whole  I  must  advise  your  Lordships  to  agree  with  his  Honour 
the  Master  of  the  Bolls,  and  to  affirm  this  judgment,  which 
proceeds  upon  a  preference  given  to  Henry  Langston,  who  was 
[  •249  ]  for  this  purpose  supposed  *to  be  in  existence,  entitling  him  to 
take  an  estate  tail  under  the  will.  I  agree,  therefore,  in  the 
opinion  that  he  took  an  estate  tail  clearly  under  this  will,  taken 
altogether  ;  adding  to  the  other  circumstances  this  consideration, 
that  we  are  here  dealing  not  with  a  legal  limitation,  but  with 
an  executory  trust.  Nevertheless,  further  adding,  that  if  we 
were  dealing,  not  with  an  executory  trust,  but  with  a  legal  limi- 
tation, I  should  say  that,  for  the  several  reasons  I  have  given  to 
your  Lordships,  my  opinion  still  would  be  that,  even  taking  it 
as  a  legal  limitation  and  not  an  executory  trust,  the  eldest  son 
upon  coming  in  ease  would  have  taken  an  estate  tail. 

It  is  with  equal  satisfaction  in  this  as  in  other  cases  that  I 
am  enabled  to  state  to  your  Lordships,  that  my  noble  and 
learned  friend  the  Lord  Chancellor  for  Ireland,  who  heard 
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this  case,  has  sent  to  me  a  communication  stating  that  he  has     Lanostok 
come  entirely  to  an  opinion  in  accordance  with  the  decision  of    lanoston. 
the  Court  of  Common  Pleas,  and  that  he  has  no  doubt  whatever 
that  this  judgment  I  am  about  to  move  is  right.     Whatever 
direction  his  Honour  made  as  to  the  costs  below  must  be  attended 
to.    All  the  costs  must  be  paid  out  of  the  fund. 

Decree  of  the  Court  below  affirmed. 


Writ  op  Error  from  the  Court  of  Exchequer  Chamber. 

MARSH  AND  Others  v.  KEATING.  isss. 

Jun/;  23,  24. 
(2  Clark  &  FinneUy,  250—291 ;  S.  C.  8  Bligh  (N.  S.)  651 ;  1  Biiig.  N.  C.  198 ;  jgg^ 

1  Scott,  5.)  ^,,,^25^ 

F.,  a  partner  in  a  bank,  caused  stock  belonging  to  a  customer  to  be 
sold  out  bv  a  forged  power  of  attorney  :  the  proceeds  were  paid  to  the  ^  -' 
account  of  the  bank,  at  the  house  of  the  bank's  agents,  and  were  appro- 
priated by  F.,  who  was  afterwards  executed  for  other  forgeries.  The 
partners  of  F.  were  ignorant  of  the  fraud,  but  might,  with  common 
diligence,  have  known  it:  Held  that  the  customer  could  maintain  an 
action  against  the  partners  for  money  had  and  received  (1). 

The  plaintiffs  in  error  and  Henry  Fauntleroy,  their  partner 
in  the  trade  of  bankers,  having  become  bankrupts  in  1824,  and 
the  defendant  in  error  having  proved  a  debt  under  the  com- 
missions of  bankruptcy  issued  against  them,  the  assignees  under 
the  commissions  presented  two  petitions  to  the  Lord  Chancellor 
sitting  in  bankruptcy ;  one,  stating  that  the  said  bankrupts  were 
not  indebted  to  the  defendant  in  error,  and  praying,  among 
other  things,  that  her  proof  of  debt  might  be  expunged;  the 
second,  praying  for  leave  to  file  a  bill  in  Chancery  for  the 
purpose  of  expunging  that  and  other  proofs.  The  Lord  Chan- 
CELLOB,  by  an  order  made  on  both  petitions,  and  bearing  date 
the  12th  of  May,  1831,  ordered  that,  for  the  purpose  of  trying 
the  question,  whether  the  said  bankrupts  were  at  and  before 
the  issuing  forth  of  the  said  joint  and  separate  commissions, 
and  still  are,  justly  and  truly  indebted  to  the  said  Ann  Keating 
in  any  and  what  sum  of  money,  an  action  should  be  forthwith 

(1)  See  the  principle  applied  in  ^?iW      451. — S.  C.     And  see  some  further 
T.  Bigby,  * W,  2  Q.  B.  40, 63  L.  J.  Q.  B.      observations  in  the  Preface.— F.  P. 
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Marsh       brought  in  *the  Court  of  King's  Bench,  by  or  in  the  name  of  the 
Keating,     said  Ann  Keating,  against  the  said  William  Marsh,  Josias  Henry 

[  •251  ]  Stracey  and  George  Edward  Graham,  for  money  had  and 
received  by  the  bankrupts  to  and  for  her  use ;  and  that  a  special 
verdict  should  be  taken  in  such  action  by  consent,  on  a  state- 
ment of  facts  to  be  settled  as  therein  mentioned ;  and  that  the 
defendants  in  the  said  action  should  consent  to  judgment  being 
entered  up  in  the  said  Court  and  in  the  Court  of  Error  for  the 
said  plaintiff,  for  the  purpose  of  the  same  being  carried  by  writ 
of  error  before  the  House  of  Lords.  And  his  Lordship  ordered 
the  said  petitions  and  other  petitions  in  the  matter  of  the  said 
bankruptcy  to  stand  over  generally ;  and  directed  the  dividends 
on  the  disputed  proofs  of  debt  to  be  vested  in  Exchequer  Bills, 
and  the  interest  thereon  to  be  accumulated  to  abide  the  event 
of  the  said  action  and  the  further  order  of  the  Court. 

An  action  of  assumpsit  was  accordingly  brought  by  Mrs. 
Keating,  containing  merely  the  common  money  count  for  money 
had  and  received  by  the  defendants,  to  and  for  her  use ;  and  at 
the  trial  thereof  at  the  London  sittings  after  Hilary  Term,  1832, 
the  following  special  verdict,  as  previously  settled  under  the 
said  order  of  the  Lord  Chancellor,  was  taken  by  consent : 

By  the  special  verdict  it  was  found  that,  on  the  10th  of 
October,  1819,  there  was  standing  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  in  the  name  of  the 
plaintiff,  the  sum  of  12,000Z.  interest  or  share  in  the  joint  stock 
called  Keduced  Three  per  cent.  Annuities,  transferable  at  the 
said  Bank  of  England ;  that  the  accounts  of  the  proprietors  of 

[  •252  ]  the  said  stock  are  kept  in  certain  books  *of  the  Governors  and 
Company  of  the  Bank  of  England,  called  ledgers,  and  that 
accounts  are  entered  in  the  form  of  debtor  and  creditor  accounts 
in  the  said  ledgers,  of  the  whole  amount  of  the  said  stock ;  in 
which  accounts  the  sums  either  subscribed  or  transferred  to 
individuals  are  stated  as  items  to  their  credit,  on  the  one  side 
of  the  account,  and  on  the  other  side  they  are  debited  with  all 
sums  transferred  from  their  names:  and  that  certain  other 
books  are  kept  by  the  Governor  and  Company  of  the  Bank  of 
England,  in  which  are  entered  transfers  of  the  said  stock  from 
time  to  time,  purporting  to  be  signed  by  the  parties  transferring 
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the  same,  or   their  attorney  lawfully  aathorized.     That  upon       Mabsh 

production  of  the  transfer  books,  the  clerks  of  the  Governor  and     kbating. 

Company  of  the  Bank  of  England,  who  keep  the  ledgers,  enter 

in  the  ledgers  the  sums  transferred  to  the  credit  of  the  persons 

to  whom  the  transfers  are  made,  by  adding  those  sums  to  their 

accounts  if  they  already  have  any,  or  by  opening  new  accounts 

with  such  persons  if  they  have  not  already  any  accounts  in  such 

ledgers.     That  no  entries  in  the  ledgers  are  made  without  the 

authority  of  the  entries  which  are  made  in  the  transfer  books ; 

but  that,  upon  the  production  of  such  entries  in  the  transfer 

books,  the  entries  are  made  in  the  ledgers  immediately,  without 

further  inquiry  as  to  the  genuineness  thereof:   and  that  any 

person  on  whose  account  any  sum  of  stock  appears  in  such 

ledger,  is  permitted  at  any  time,  on  application  at  the  Bank 

of  England,  to  transfer  the  same,  or  any  part  thereof,  at  his 

discretion.     That  the  accounts  are  balanced  twice  a  year,  for 

the  purpose  of  making  out  dividends ;  that  the  aggregate  amount 

of  the  balances  forms  the  aggregate  of  the  said  stock  called 

Reduced  Three  per  cent.  Annuities :  that  such  aggregate  amount 

is  transmitted  half  yearly  to  the  *Audit  OflBce  of  the  Exchequer,       [  •263  ] 

for  the  purpose  of  ascertaining  the  amount  which  will  be  wanted 

for  dividends ;   and  that  the  dividends  are  calculated   on   the 

balance  so  ascertained.    That  an  account  is  also  once  a  year 

transmitted  to  the  Audit  OflBce  of  the  Exchequer,  which  contains 

the  names  of  all  persons  who  appear,  by  the  books  kept  at  the 

Bank  as  aforesaid,  to  be  the  proprietors  of  any  part  of  the  said 

annuities.     That  the  dividends  are  paid  twice  a  year  to  the 

holders  of  dividend  warrants,  which  are  made  out  from  the 

ledgers,  in  the  names  of  the  persons  who  appear  by  the  ledgers 

to  be  entitled  thereto. 

That  William  Marsh  (one  of  the  plaintiffs  in  error)  received 
the  dividends  which  became  due  in  respect  of  the  said  sum  of 
12,000/.  in  the  said  stock,  in  the  month  of  October,  1819,  under 
and  by  virtue  of  a  power  of  attorney  dated  the  7th  June,  1803, 
from  the  within-named  plaintiff  to  the  said  William  Marsh, 
Sir  James  Sibbald,  Baronet,  Josias  Henry  Stracey  and  William 
Fauntleroy,  being  the  persons  at  the  date  thereof  composing 
the  firm  of  Marsh,  Sibbald  &  Co.,  and  paid  them  to  the  house 
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Harsh  of  Marsh  &  Co.,  bankers,  in  Berners  Street,  to  the  account  of 
Keating,     the  plaintiff,  who  had  a  banking  account  with  the  said  house. 

That  on  the  29th  of  December,  1819,  an  entry  was  made  in 
one  of  the  transfer  books  of  the  Governor  and  Company  of  the 
Bank  of  England,  purporting  to  be  a  transfer,  under  a  power 
of  attorney  purporting  to  be  granted  by  the  plaintiff  to  the  said 
WilKam  Marsh,  Josias  Henry  Stracey,  George  Edward  Graham 
and  Henry  Fauntleroy,  the  persons  who  at  the  date  thereof 
composed  the  firm  of  Marsh  &  Co.,  jointly  and  each  of  them 
severally,  of  9,000/.  of  the  plaintiff's  interest  or  share  in  the 
[  •254  ]  said  stock,  unto  *William  Brackstone  Tarbutt,  of  the  Stock 
Exchange,  gentleman,  his  executors,  administrators  or  assigns. 
That  the  power  of  attorney  under  which  the  said  entry  was 
made  was  not  executed  by  the  plaintiff,  but  that  the  signature 
to  the  said  power  of  attorney,  purporting  to  be  the  signature 
of  the  plaintiff,  was  forged  by  the  said  H.  Fauntleroy ;  that  the 
said  H.  Fauntleroy  had  not  any  authority  from  the  plaintiff 
to  make  any  such  transfer ;  and  that  the  plaintiff  did  not  ever 
authorize  or  request  the  said  Governor  and  Company  to  make 
any  such  transfer  of  the  said  sum  of  9,000Z,  in  the  said  stock, 
or  any  part  thereof.  That  in  consequence  of  such  entry  in  the 
transfer  book,  an  entry  was  made  in  one  of  the  ledgers  of  the 
Governor  and  Company  of  the  Bank  of  England,  by  which 
the  plaintiff  was  debited  with  the  said  sum  of  9,000Z.  Eeduced 
Three  per  cent.  Annuities,  and  credit  was  given  to  the  said 
W.  B.  Tarbutt  for  the  sum  of  9,000Z.  in  the  said  stock;  and 
that  from  that  time  the  plaintiff  ceased  to  have  credit  for  the 
said  sum  of  Reduced  Three  per  cent.  Annuities  in  the  said 
ledger. 

That  on  or  about  the  11th  January,  1820,  the  said  Marsh  & 
Co.  purchased  for  the  plaintiff  the  sum  of  3,000i.  Reduced 
Three  per  cent.  Annuities,  and  caused  the  same  to  be  trans- 
ferred to  the  plaintiff,  whereby  there  appeared  the  sum  of 
6,000Z.  to  the  credit  of  the  plaintiff  in  the  said  ledgers  kept  at 
the  Bank  of  England,  and  no  more.  That  the  said  W.  Marsh 
attended  at  the  Bank  of  England  in  the  month  of  April,  1820, 
and  duly  received  the  dividend  which  became  due  on  the  said 
sum    of    6,000i.    Three  per  cent.   Reduced  Annuities   on  the 
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5th  of  April,  1820,  and  signed  a  receipt  for  the  same,  as  the  Hassh 
attorney  of  the  plaintiff.  That  since  the  29th  of  *December,  kbatiwo. 
1819,  very  numerous  transfers  of  Reduced  Three  per  cent.  [  *255  ] 
Annuities,  of  sums  both  great  and  small,  had  been  made  to  and 
by  the  said  W.  B.  Tarbutt,  which  had  been  debited  and  credited 
to  him ;  and  that  in  the  books  kept  by  the  said  Governor  and 
Company,  the  said  sum  of  9,000/.  Reduced  Three  per  cent. 
Annuities  had  become  blended  and  mixed  with  other  stocks 
standing  in  the  said  ledgers  in  the  said  W.  B.  Tarbutt's  name, 
and  in  the  said  books  appeared  to  have  been  transferred  and 
assigned  by  him;  that  it  was  not  possible  to  distinguish  the 
account  to  the  credit  of  which  the  said  9,000Z.  Reduced  Three 
percent.  Annuities  stood,  which  were  so  carried  to  the  credit 
of  the  said  W.  B.  Tarbutt,  and  debited  to  the  plaintiff  as  afore- 
said ;  and  that  no  dividend  warrant  had  at  any  time  since  the 
said  29th  of  December,  1819,  been  made  out  for  or  in  respect 
of  the  dividends  on  the  said  9,000Z.  Reduced  Three  per  cent. 
Annuities  in  favour  of  the  plaintiff,  either  together  with  or  apart 
from  any  other  sum  of  stock,  but  that  the  dividends  thereon 
had  been  ever  since  paid  to  other  persons  appearing  on  the  said 
books  to  be  the  transferees  thereof. 

That  the  plaintiff  did  not  consent  to,  and  had  not  any  know- 
ledge of  the  above  entries  or  entry  having  been  made  in  the 
books  of  the  within-named  Governor  and  Company. 

That  upon  the  10th  of  September,  1824,  the  said  H.  Fauntleroy 
was  apprehended  on  a  charge  of  forging  letters  of  attorney  for 
the  transfer  of  certain  other  annuities  in  the  Bank  of  England ; 
and  that  the  Governor  and  Company  of  the  said  Bank  undertook 
to  prosecute  him.  That  the  plaintiff  informed  the  Governor 
and  Company  of  the  Bank  of  England  of  the  forgery  so  com- 
nutted,  as  soon  as  the  same  came  to  *her  knowledge.  That  the  [  *^S6  ] 
said  Governor  and  Company  caused  several  indictments  to  be 
prepared  against  the  said  H.  Fauntleroy  for  forging  letters  of 
attorney  for  transfer  of  parts  of  the  annuities  transferable  at  the 
Bank  of  England,  and  that  he  was  tried  and  convicted  upon 
one  of  such  indictments  on  the  80th  of  October,  1824,  and 
executed  on  the  80th  of  November  in  the  same  year;  but 
diat  neither  the  plaintiff  nor  the  said  Governor  and  Company 
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Mabsh       preferred  any  indictment  against  him  in  respect  of  forgery  of  the 

Keating,     power  of  attorney  hereinbefore  referred  to. 

That  Marsh  &  Go.  kept  an  account  with  Martin,  Stone  &  Co., 
bankers  in  the  city  of  London,  in  the  usual  way  of  a  banker's 
account;  and  that  a  pass-book  went  from  one  house  to  the 
other  from  time  to  time,  according  to  the  usual  practice  between 
bankers.  That  Marsh  &  Co.  kept  a  book  called  a  house-book, 
in  which  corresponding  entries  to  those  in  the  pass-book  ought 
to  have  been  made;  and  that,  in  the  due  course  of  business, 
the  pass-book  and  the  house-book  of  Marsh  &  Co.  ought  to  have 
corresponded.  That  the  house-book  was  in  constant  use  in  the 
banking-house  of  Marsh  &  Co.,  and  that  the  pass-book  was 
frequently  brought  thither  from  the  house  of  Martin  &  Co. ;  but 
that  when  it  was  at  the  banking-house  of  Marsh  &  Co.,  the  said 
H.  Fauntleroy  kept  the  same  generally  locked  up  in  his  own 
desk.  That  the  said  H.  Fauntleroy  was  permitted  by  the  other 
bankers  to  conduct  the  greater  part  of  the  business  of  the  said 
banking-house  without  their  interference,  and  they  reposed 
great  confidence  in  him;  and  that  he  made  very  many  false 
entries  and  omissions  in  the  house-book,  and  that  the  same  did 
not  correspond  with  the  pass-book  in  many  instances.     That 

[  '267  1  the  said  H.  Fauntleroy  *paid  into  the  hands  of  Martin  <k  Co., 
and  drew  out  of  their  hands,  considerable  sums  for  his  own 
individual  use,  which  appear  respectively  in  the  pass-book,  but 
not  in  the  house-book ;  and  also  made  very  many  false  entries 
in  the  other  books  of  the  firm,  without  the  knowledge  and  in 
fraud  of  his  partners,  to  a  large  amount. 

That  on  the  29th  of  December,  1819,  the  said  H.  Fauntleroy 
ordered  one  Thomas  Butterfield  Simpson,  a  stockbroker,  to  sell 
out  the  sum  of  9,000Z.  Eeduced  Three  per  cent.  Annuities, 
described  as  standing  in  the  books  of  the  said  Governor  and 
Company  of  the  Bank  of  England,  in  the  name  of  the  plaintiff; 
and  that  the  said  T.  B.  Simpson  sold  the  same  to  the  said 
W.  B.  Tarbutt,  for  the  sum  of  6,018/.  15«.,  which  sum  he 
received  from  the  said  W.  B.  Tarbutt.  That  according  to  the 
course  of  business  between  the  said  T.  B.  Simpson  and  the  said 
Marsh,  Stracey  &  Co.,  the  said  T.  B.  Simpson  allowed  the  said 
Marsh,  Stracey  &  Co.  one  half  of  the  usual  commission  when 
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employed  by  them  to  effect  sales,  and  upon  the  said  sale  he       Mabsh 
allowed  one  half  of  the  commission ;  and  that  the  said  T.  B.     Ebatino. 
Simpson  paid  the  sum  of  6,0182.  2«.  6d.,  being  the  amount  of 
the  sum  so  received  by  him   from  the   said  W.   B.   Tarbutt, 
deducting  one  half  of  the  usual  commission,  by  a  cheque  payable 
to  the  said  Marsh  &  Co.,  into  the  hands  of  Messrs.  Martin  &  Co., 
to  the  account  of  Marsh  &  Co. ;  and  the  same  was  entered  by 
them  in  their  pass-book  as  "  Cash  per  Fauntleroy,"  the  name 
of  Fauntleroy  denoting  the  name  of  the  individual  by  or  on 
whose  behalf  the  payment  was  made.     That  no  entry  was  made, 
at  any  time,  of  the  said  sum  of  6,0132.  2a.  6^.,  in  the  house- 
book,  or  any  other  books  of  Marsh  &  Co.,  but  only  in  the  pass- 
book of  that  firm  with  Martin  &  Co. ;  *that  it  was  the  business      [  •258  ] 
of  the  said  H.  Fauntleroy,  as  between  himself  and  his  co-partners, 
to  have  entered  the  said  sum  in  the  house-book,  if  it  had  been 
mtended  by  him  for  the  account  of  Marsh  &  Co.     That  among 
the  books  kept  by  the  said  Marsh  &  Co.,  there  was,  besides  the 
said  house-book,  a  daily  balancing  book,  purporting  to  contain 
a  daily  record  of  the  amount  of  cash  left  in  the  drawers  in 
Bemers  Street,  and  the  amount  of  cash  at  Martin  &  Co.'s,  as 
shewn  by  the  said  house-book,  after  the  conclusion  of  each  day's 
transactions,  accompanied  by  a  proof  of  the  correctness  of  such 
balance.    That  the  said  H.  Fauntleroy  in  general  made  up  such 
daily  record  in  the  said  balancing-book,  and  the  said  sum  of 
6,013/.  28.  6d.  was  not  entered  in  the  house-book,  nor  in  the 
daily  balancing-book,  on  the  said  29th  of  December,  1819,  or 
at  any  other  time,  nor  did  the  same  ever  come  into  the  yearly 
balances  of  the  said  house  of  Marsh  &  Co.,  or  in   any  other 
manner  into  their  books.     That  no  individual  partner  of  the 
house  of  Marsh  &  Co.  could  draw  monies  out  of  the  said  account 
of  Martin^  Stone  &  Co.,  but  by  drafts  signed  in  the  partnership 
name  or  firm ;  but  that  the  said  H.  Fauntleroy  paid  in,  and  by 
means  of  such  drafts  drew  out,  large  sums  of  money  for  his  own 
individual  purposes ;  and  that  the  account  between  the  said  Marsh 
•&  Co.  and  Martin  &  Co.  was  repeatedly  balanced  between  the 
>^id29th  of  December,  1819,  and  the  bankruptcy  of  Marsh  &  Co. 

That  on  the  13th  of  September  in  the  year  1824,  in  con- 
sequence of    the  discovery  of    the  forgeries   of    the   said  H. 
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mabsh       Fauntleroy,  the  said  W.  Marsh,- J.  H.  Stracey  and  6.  E.  Graham 

Keating,     became  bankrupts;   and  a  commission  of  bankruptcy,  bearing 

date  the  16th  of  the  same  month,  was  duly  awarded  and  issued 

[  ♦259  ]  against  *them,  under  which  they  were  duly  found  and  declared 
bankrupts;  and  on  the  26th  of  October  following  the  said 
H.  Fauntleroy  also  became  bankrupt,  and  a  commission  of 
bankruptcy,  bearing  date  the  29th  of  the  same  month,  was 
duly  awarded  and  issued  against  him,  under  which  he  was  on 
the  same  day  duly  found  and  declared  bankrupt. 

That,  in  the  month  of  April,  1820,  credit  was  given  to  the 
plaintiff,  by  the  house  of  Marsh  &  Co.,  in  the  banking  account 
kept  by  the  plaintiff  with  the  said  house,  for  the  dividend  on  the 
sum  of  15,000J.  Reduced  Three  per  cent.  Annuities,  9,000Z.  stock, 
parcel  thereof,  being  the  9,000/.  Reduced  Annuities  before  men- 
tioned ;  the  entries  respecting  the  said  dividends  being  made  by 
the  said  H.  Fauntleroy,  or  under  his  immediate  direction ;  and 
that  from  the  month  of  April,  1820,  up  to  the  date  of  the  said 
bankruptcy,  entries  were  made  in  the  books  of  Marsh  &  Co.,  by 
which  the  plaintiff's  account  was  credited  with  a  sum  of  money 
as  the  dividends  on  the  Reduced  Three  per  cent.  Annuities  then 
in  her  name,  including  in  such  account  the  dividends  on  the  said 
9,000i.  Reduced  Three  per  cent.  Annuities,  as  if  those  dividends 
had  been  regularly  received  from  time  to  time,  such  entries 
respecting  the  said  dividends  having  likewise  been  made  by  the 
said  H.  Fauntleroy,  or  under  his  immediate  directions  ;  and  that 
until  after  the  apprehension  of  the  said  H.  Fauntleroy  before 
mentioned,  the  said  W.  Marsh,  J.  H.  Stracey  and  G.  E.  Graham, 
and  each  of  them,  were  wholly  ignorant  of  the  said  forgery 
hereinbefore  mentioned. 

That  after  the  bankruptcy,  the  plaintiff  made  application  to 
the  Governor  and  Company  of  the  Bank  of  England,  respecting 

[  •260  ]  the  said  sum  of  9,000Z.  interest  *or  share  in  the  said  stock  called 
Reduced  Three  per  cent.  Annuities;  and  that  thereupon  the 
following  letter  was  written  to  her  by  the  attornies  of  the 
Governor  and  Company  of  the  Bank  of  England :  "  New  Bank 
Buildings,  4th  December,  1824.  The  Governor  and  Directors 
of  the  Bank  of  England  have  had  under  their  consideration  your 
claim  to  have  9,0002.  Reduced  Three  per  cent.  Annuities,  which 
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formerly  stood  in  your  nftme,  replaced.     They  find,  upon  inquiry,       Mabsh 
that  the  stock  in  question  was  sold  and  transferred  in  your  name      kbatiuo. 
by  one  of  the  partners  of  the  late  firm  of  Marsh,  Stracey  &  Co., 
and  that  the  produce  of  the  stock  was  paid  into  the  funds  of 
Messrs.  Marsh,  Stracey  &  Co. ;  you  have,  therefore,  as  the  Bank 
IB  advised,  a  right  to  prove  the  amount  received  on  your  account, 
and  to  receive  a  dividend  upon  that  proof  under  Messrs.  Marsh, 
Stracey  &  Co.'s  commission.      And  we  are   directed   by  the 
Governor  and  Directors  to  request   that   such  proof  may  be 
tendered,  and  enforced  by  petition,  if  it  should  not  be  admitted 
by  the  commissioners ;  after  which  the  Bank  will  be  ready  to 
replace  the  amount  of  your  stock  so  sold,  upon  having  an  assign- 
ment of  your  proof ;  and  the  dividends  on  the  stock  so  replaced, 
-which  accrued  subsequent  to  the  latest  period  at  which  they  were 
credited  to  you  by  Messrs.  Marsh,  Stracey,  &  Co.,  will  also  be 
paid  to  you.     We  beg  to  add  that  we  are  ready  to  afford  you 
information   and  assistance  as  to  the  evidence  by  which  your 
right  to  prove  will  be  established. — Preshfield  &  Kaye." 
"  Mrs.  Keating." 

That  on  the  1st  of  August,  1825,  the  Governor  and  Company 
of  the  Bank  of  England  paid  the  plaintiff  the  sum  of  270i.,  on  her 
signing  and  entering  into  the  following  receipt  and  agreement : 

"  Aug.  1,  1825. — Received  of  the  Governor  and  Company  of  [  261  ] 
the  Bank  of  England  the  sum  of  270{.,  being  the  amount  which 
would  have  been  payable  to  me  by  way  of  dividend  on  9,000Z. 
Beduced  Three  per  cent.  Annuities,  heretofore  standing  in  my 
name,  for  the  two  half  years  ending  the  10th  day  of  October  and 
5th  day  of  April  last,  if  that  stock  had  not  been  transferred,  as 
I  allege  it  to  have  been,  without  any  legal  authority  from  me.  I 
say,  received  the  same,  without  prejudice  to  any  right  I  may  have 
to  prove  for  the  produce  of  the  said  stock  under  Marsh  &  Co.'s 
commission,  or  my  right  to  claim  to  have  the  said  stock  replaced 
by  the  said  Governor  and  Company.  And  I  do  hereby  engage 
<in  case  the  said  debt  should  be  decided  by  a  court  of  law  to  be 
Xnroveable  against  the  said  bankrupt's  estate),  when  required  by 
the  said  Governor  and  Company,  and  at  their  expense,  to  tender 
or  cause  to  be  tendered,  a  proof  to  the  commissioners  under  the 

6—2 
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Habsb  bankruptcy  of  Marsh  &  Co.,  in  respect  of  the  produce  of  such 
eLbatino.  stock  so  sold  out  by  them ;  and  m  case  such  proof  shall  be 
rejected,  to  permit  my  name  to  be  used  in  a  petition  to  be  pre- 
sented by  and  at  the  expense  of  the  said  Governor  and  Company 
to  the  Court  of  Chancery,  for  the  purpose  of  enforcing  their 
acceptance  of  such  proof  as  a  debt  against  the  said  bankrupts' 
estate,  on  being  indemnified  by  the  said  Governor  and  Company 
from  all  costs,  charges  and  expenses  which  I  may  sustain  or  be 
put  to  in  respect  thereof,  without  prejudice  to  my  right  to  claim, 
notwithstanding  such  proof,  to  have  the  said  stock  replaced  in 

my  name  by  them. 
^  ^  '*Ann  Keating." 

That  the  plaintiff  being  examined  before  the  commissioners, 
of  bankrupt  under  the  commission  awarded  and  issued  against 
[  ♦262  ]  the  said  Marsh  &  Co.,  *entered  into  and  signed  by  her  agent, 
thereunto  lawfully  authorized,  the  admission  following,  that  is 
to  say :  ''In  the  matter  of  Marsh  &  Co.  ex  parte  Ann  Keating. 
The  said  Ann  Keating  hereby  admits  that  the  paper-writing- 
bearing  date  22nd  of  Dec,  1819,  and  purporting  to  be  a  power 
of  attorney  from  her  to  William  Marsh,  Josias  Henry  Stracey,. 
Henry  Fauntleroy,  and  George  Edward  Graham,  referred  to  in 
the  examination  of  James  Fenn  before  the  commissioners,  on  the 
18th  of  September  last,  and  the  4th  of  June  instant,  and  exhibited 
to  the  commissioners,  was  not  executed  by  her  or  by  her  authority, 
but  is  forged  and  fraudulent.  That  she  discovered  such  forgery 
at  or  about  the  time  of  the  apprehension  of  Henry  Fauntleroy^ 
in  September,  1824,  and  gave  information  thereof  to  the  Governor 
and  Company  of  the  Bank  of  England,  but  did  not  institute  any- 
criminal  proceedings  against  any  person  in  respect  of  such  forgery ; 
and  further,  that  she  has  demanded  from  the  said  Governor  and 
Company  the  full  amount  of  stock  in  respect  of  which  the  present 
claim  is  made,  and  all  dividends  thereon,  and  that  she  intends, 
to  insist  upon  such  demand,  and  to  enforce  the  same  by  law,  if 
necessary,  and  that  135/.  is  the  amount  of  the  half  yearly  pay- 
ment of  the  said  annuity,  and  that  she  has  received  the  same 
sum  of  185^  half-yearly  from  the  Bank  of  England,  from  the 
time  of  Marsh  &  Co.'s  banki-uptcy,  down  to  the  present  time, 
upon  signing  a  receipt  and  undertaking,  whereof  the  following 
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is  a  copy,  (as  before  set  forth.)    And  the  said  Ann  Keating       Kabsh 
farther  admits   that  this  claim  is  prosecuted  by  and  for  the     kbatino. 
benefit  and  at  the  expense  of  the  Bank  of  England ;  and  that, 
whether  the  same  shall  fail  or  be  established,  she  insists  upon 
her  demand  on  the  Bank  of  England  as  above  stated." 

In  Easter  Term,  1882,  judgment  was  entered  up  in  the  Court  [  263  ] 
of  King's  Bench,  without  argument,  for  the  plaintiff ;  and  a  writ 
of  error  being  thereupon  brought  into  the  Exchequer  Chamber, 
the  judgment  of  the  King's  Bench  was  also,  without  argument, 
afiSnned  in  that  Court,  the  object  of  the  parties  being  to  bring 
the  matter  in  issue  before  the  ultimate  Court  of  Appeal  without 
delay.  The  defendants  below  accordingly  brought  their  writ  of 
error  in  Parliament.  The  Lords  having  considered  the  case 
proper  for  the  assistance  of  the  Common  Law  Judges,  the  follow- 
ing learned  Judges  attended  the  House  during  the  arguments: 
Chief  Justice  Tindal,  Mr.  Justice  Park,  Mr.  Baron  Bayley, 
Justices  Bosanquet,  Gaselee,  Littledale,  Taunton,  Yaughan, 
J.  Parke,  and  Patteson,  and  Barons  BoUand  and  Gumey. 

Sir  Edward  Sugden  and  Mr.  F,  Kelly,  for  the  plaintiffs  in 
error: 

The  first  question  here  is,  whether  the  plaintiff  below  has  sus- 
tained any  damage  to  entitle  her  to  this  action.  If  she  lost  no 
money  hj  the  transaction,  she  has  not  a  right  to  the  action. 
She  is  still  the  proprietor  of  the  9,000L  stock  ;  she  could  not  be 
deprived  of  her  property  in  the  stock  by  the  wrongful  acts  of 
other  persons,  without  her  knowledge  or  consent.  The  statutes 
which  create  and  define  the  nature  of  the  stock  also  prescribe 
the  only  mode  in  which  it  can  be  legally  transferred,  and  that 
mode  has  not  in  the  present  case  been  adopted ;  her  rights  are 
therefore  untouched,  and  her  property  in  the  stock  is  not  divested. 
By  the  21  Geo.  HI.  c.  14,  s.  18  (i),  the  power  of  transferring 
this  stock  is  directed  to  be  "  by  entry  in  the  transfer  books  kept 
at  the  Bank,  which  entry  is  to  be  signed  by  the  party  *making  [  •264  ] 
the  transfer,  or  his  attorney  authorized  by  writing  under  his 
hand  and  seal,  and  by  no  other  mode."  The  act  which  is 
supposed  to  have  deprived  Mrs.  Keating  of  her  property,  and 
(1)  See  also  24  Geo.  m.  c.  39,  s.  14. 
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HAB6H  conveyed  it  to  another,  id  merely  an  unauthorized  entry  in  the 
Keating.  Bank  books,  made  without  the  knowledge  or  consent  of  the  stock 
proprietor,  and  without  the  signature  of  herself  or  her  attorney. 
If  by  such  means  the  property  in  the  stock  could  be  divested, 
any  one,  or  the  entire  body,  of  the  public  creditors,  might  in  a 
day  be  despoiled  of  their  whole  fortunes,  by  the  fraud  or  the 
negligence  of  a  few  clerks  in  the  Bank  of  England.  That  Com- 
pany  is  largely  remunerated  by  the  country  for  performing  the 
duty  assigned  to  them  by  the  statutes  ;  they  undertake  that  duty, 
and  they  are  bound  to  the  due  performance  of  it.  The  Bank 
cannot  free  itself  from  blame  in  keeping  the  public  accounts  so 
negligently,  that  this  stock  cannot  be  now  traced,  by  reason  of 
its  being  mixed  up  with  other  stock  in  the  transfer  books.  If 
the  discovery  of  the  sale  of  this  stock,  which  took  place  in  1819, 
had  been  delayed  a  little  longer,  the  plaintiff  below  would  be 
barred  of  all  action  by  the  Statute  of  Limitations  ;  so  that  if  her 
only  remedy  was  by  action,  she  would  be  wholly  remediless. 
But  fortunately  for  her,  the  case  is  otherwise.  By  the  constitu- 
tion of  the  public  debt  under  the  Acts  of  Parliament  by  which  it 
is  created,  the  Government  are  the  debtors  and  obligors  in  the 
payment  of  the  annuities  stipulated  to  the  parties  entitled  by 
original  subscription  or  legal  transfer.  No  act  of  the  Govern- 
ment or  its  agents  in  the  management  of  the  accounts  can  alter 
the  legal  rights  of  the  parties  entitled,  or  change  the  right  of  a 
stockholder  from  a  right  to  a  parliamentary  annuity  into  an 
action  for  damages  against  the  Government  or  the  Bank,  or  any 

[  •266  ]  *other  party  whatsoever.  The  duty  of  the  Government  or  its 
agents  is  merely  to  conduct  as  instruments  a  transaction,  founded 
upon  a  legal  and  valid  contract,  between  the  stockholder  and  any 
purchaser  to  whom  he  shall  assign  and  transfer  his  right. 
According  to  the  case  found  by  the  special  verdict,  the  plaintiff 
below  neither  sold  nor  transferred,  nor  affirmed  any  act  professing 
to  be  a  sale  and  transfer  of  her  stock,  in  consequence  of  which 
the  pretended  transfer  in  the  books  of  the  Bank  appears 
to  have  been  made.  No  proposition  can  be  more  clear  than 
that  a  creditor,  whether  of  the  Government  or  of  a  Company, 
or  of  an  individual,  cannot  be  deprived  of  his  right  to  his 
stock  or  debt,  unless  by  some  act  to  which  he  is  by  himself  or 
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his  agent  a  party,  Or  by  the  express  provision  of  an  Act  of       Mabsh 
Parliament.  b:eatiho. 

We  shall  now  cite  to  your  Lordships  the  authorities  on  which 
we  rely  in  support  of  these  propositions.     In  the  case  of  HUdyard 
T.  The  South  Sea  Company  (i),  South-sea  stock  was  transferred 
by  virtue  of  a  forged  power  of  attorney ;  Sir  J.  Jekyll,  on  a  bill 
in  Chancery  by  the  true  owner  of  the  stock,  declared  the  transfer 
void,  and  ordered  the  stock,  and  dividends  paid  on  it  after  the 
false  transfer,  to  be  taken  from  the  innocent  purchaser,  and 
restored  to  the  right  owner.     In  Monk  v.  Graham  (2),  Mrs.  Monk 
purchased   South-sea  stock,  and  entrusted  one  Boss  with  the 
minutes,  to  receive  the  dividends  for  her;  he  transferred  the 
stock  to  Graham,  by  means  of  another  woman,  who  personated 
Mrs.  Monk,  and  signed  the  transfer,  and  he  complied  in  all  other 
respects  with  the  requisites  of  the  Act  of  Parliament  applicable 
to  that  stock.     Graham,  after  notice  from  Mrs.  Monk  of  the 
false  transfer,  sold  the  stock,  which  passed  ^afterwards  through       [  *266  ] 
many  hands.     In  an  action  of  trover  brought  by  Mrs.  Monk,  the 
Chibf  Justice  of  the  Common  Pleas  directed  the  jury  to  find 
for  the  plaintiff,  which  they  did.     In  Harrison  v.  Pi-yse  (3),  which 
was  a  bill  in  Chancery,  by  the  widow  and  personal  representative 
of  Governor  Edward  Harrison,  against  the  South  Sea  Company 
and  the  executor  of  another  Edward  Harrison,  who  fraudulently 
sold  out  1,000/.  stock  of  that  Company  belonging  to  Governor 
Harrison ;  after  his  death  the  widow  discovered  the  fraud,  and 
by  her  bill  claimed  a  restoration  of  the  specific  stock,  or  satis- 
faction;  Lord   Habdwicke  held  her  entitled  to  relief   against 
Pryse,  the  representative  of  the  other  Harrison,  to  the  amount 
for  which  so  much  stock  would  fetch  at  the  time  it  was  fraudu- 
lently sold  out.    His  Lordship  added,  that  he  was  inclined  to 
think  that  the  Company  might  be  liable,  in  case  there  was  not 
sufficiency  of  assets  in  Pryse's  hands ;  and  "  his  reason  was,  that 
the  Company  must  be  considered    as   trustees  for  Governor 
Harrison,  whose  stock  was  transferred  without  his  privity."     In 
A$hby  V.  Blackwell  (4)  the  point  came  again  before  the  Court  of 
Chancery.    Mrs.  Ashby  was  possessed  of  1,000Z.  Million  Bank 

(1)  2  P.  Wins.  76.  (3)  Barnardiston,  324. 

(2)  8  Mod.  9.  (4)  2  Eden,  299. 
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Stock,  which  her  brother,  employed  to  receive  the  dividends  for 
Ebating.  her,  sold  out  by  a  forged  power  of  attorney,  to  the  defendant 
Blackwell.  The  question  was,  whether  Blackwell  or  the  Com- 
pany were  liable  to  make  good  the  stock  to  Mrs.  Ashby.  Lord 
NoBTHiNQTON  held  that  the  Company  must  sustain  the  loss,  on 
the  ground  that  they  were  trustees  of  the  stock,  and  bound  to 
see  to  the  reality  of  the  authority  empowering  them  to  dispose 
of  the  stock.  The  decree  in  this  case  was  never  disputed  ;  the 
[  •267  ]  Company  never  hesitated  to  make  good  the  loss.  In  ^Davis  v. 
The  Governor  and  Company  of  the  Bank  of  England  (i),  a  special 
action  on  the  case  was  brought  for  breach  of  duty  in  permitting 
the  plaintiff's  stock  to  be  transferred  without  his  authority.  On 
a  special  case  argued  in  the  Court  of  Common  Pleas,  it  was  held 
that  stock  placed  by  a  forged  power  of  attorney  in  the  name  of 
another  person  in  the  Bank  books,  is  not  transferred  from  the 
owner.  Chief  Justice  Best,  in  pronouncing  the  judgment  of 
the  Court,  disapproved  of  the  report  of  Harrison  v.  Pryse  in 
Bamardiston,  and  seemed  to  prefer  the  report  of  Harrison  v. 
Harrison,  in  2  Atkyns,  p.  120,  which  he  said  was  the  same  case. 
Now  Atkyns  reports  what  he  thought  the  effect  of  the  judgment, 
and  on  looking  to  the  Begistrar*s  book  it  will  be  found  that  the 
report  in  Bamardiston  is  correct.  Chief  Justice  Best  in  that 
decision  examined  all  the  cases  on  the  subject.  That  judgment 
was  brought  by  the  Bank  of  England,  by  writ  of  error,  into  the 
King's  Bench  (the  special  case  being  converted  into  a  special 
verdict),  where  it  was  reversed,  not  on  the  merits,  but  on  the 
ground  that  as  the  declaration  did  not  state  that  the  Government 
had  issued  the  dividends  to  the  Bank,  and  there  was  no  proof  of 
that  fact,  the  Bank  was  not  bound  to  pay  them  until  issued  (2). 
There  was  nothing  in  their  decision  to  affect  the  judgment  of 
Chief  Justice  Best  upon  the  merits.  In  the  case  of  Hume  and 
another  v.  Bolland  and  others  (3),  which  was  an  issue  from  the 
Court  of  Chancery  arising  out  of  these  forgeries,  and  tried  in 
the  Common  Pleas  soon  after  the  case  of  Davis  v.  The  Bank  of 
England  was  reversed  in  the  King's  Bench,  Chief  Justice  Best 
says  he  and  the  other  Judges  of  that  Court  had  no  disposition 

(1)  27  B.  R.  667  (2  Bing.  393).  (3)  1  Byan  &  Moo.  371. 

(2)  27  B.  B.  683  (5  B.  &  C.  185). 
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to  recede  from  their  opinion,  notwithstanding  the  reversal.    The       Mabsh 
verdict  in  that   issue  was  against  the  banking  '''partners  of     keatino. 
Faontleroy,  but   it  did  not  bear  on  this  question.     Another      [  •268  ] 
attempt  was  made  afterwards  by  the  Bank  of  England  to  get 
rid  of  their  liability  to  the  owners  of  stock  transferred  by  these 
forgeries,  in  the  case  of  Stracey  v.  The  Bank  of  England  (i)  ;  in 
which,  however,  the  point  was  not  decided,  so  that  the  question 
remains  as  it  was  left  by  the  case  of  Davis  v.  The  Bank  of 
England. 

The  case  of  Hume  v.  BoUand  (2),  before  Lord  Lyndhurst  and 
the  Barons  of  the  Court  of  Exchequer,  may  be  cited  against  the 
plaintiffs  in  error,  but  your  Lordships  will  see  that  it  is  not 
against  them.  The  circumstances  there  were  the  same  as  in  the 
case  already  cited  from  Ryan  and  Moody's  reports,  arising  out 
of  Colonel  Bellis's  settlement.  We  are  left  in  the  dark  as  to  the 
opinions  of  the  Judges ;  and  it  is  a  subject  of  complaint  that  we 
eamiot,  in  these  cases  directed  out  of  Chancery  for  the  opinion 
of  the  courts  of  law,  have  the  grounds  of  the  decision  of  the 
learned  Judges.  Li  the  time  of  Lord  Mansfield  the  reporter 
suggested  what  he  thought  the  opinion  of  the  Court  was.  Lord 
Kenton  used  to  state  the  grounds  of  his  opinion  in  open  Court, 
hi  this  case  we  have  only  what  Lord  Lyndhurst  throws  out  in 
the  coarse  of  the  argument,  and  as  far  as  that  goes  it  is  in  favour 
of  the  plaintiffs  in  error.  The  certificate  returned  to  the  Court 
of  Chancery  states  that  the  bankrupts,  (the  plaintiffs  in  error 
here,)  were  not  indebted  to  the  trustees  of  Colonel  Bellis  in  any 
sum  of  money  sold  out  by  Fauntleroy's  forgeries.  The  facts  of 
the  case  of  Ex  parte  Bolland,  in  the  matter  of  Marsh  and  others  (3), 
which  may  be  cited  against  the  plaintiffs  in  error,  differ  very 
much  from  this  case  now  before  your  Lordships,  which  is  pre- 
cisely the  same  in  its  circumstances  as  Davis  v.  The  Bank  of 
England,  by  ♦which  it  is  clearly  established  that  no  transfer  of  [  ♦269  ] 
this  stock  could  be  made  without  the  consent  of  the  owner. 

It  may  be  argued  for  the  defendant  in  error  that  she  may  elect 
to  affirm  the  act  of  transfer  by  subsequent  recognition,  although 
it  was  originally  done  without  her  authority.     But  in  the  first 

(1)  6  Bing.  754.  (3)  1  Mont.  &  M*Ar.  315. 

(2)  1  Cr.  &  M.  130;  2  Tyrw.  575. 
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Maxsh  place  no  each  affirmance  has  taken  place ;  on  the  contrary  the 
Kkatihg.  special  verdict  finds  that  the  act  was  done  without  her  knowledge 
or  consent,  and  that  she  never  did  assent  to  it.  To  entitle  her 
to  rely  on  a  subsequent  recognition,  that  fact  should  have  been 
found ;  and  not  being  found,  it  cannot  be  inferred.  Besides,. 
Mrs.  Keating  cannot  at  once  affirm  and  disaffirm  the  same  act. 
It  appears  by  the  special  verdict  that  she  has  insisted  on  her 
remedy  against  the  Bank,  and  has  actually  received  the  amount 
of  some  of  the  dividends.  If  the  transfer  be  void  by  Act  of 
Parliament,  is  it  in  her  power  now  to  affirm  it,  and  claim  the 
produce  of  the  stock  as  money  had  and  received  ?  The  doctrine 
of  ratihabitio  does  not  apply  to  this  case  ;  for  although  a  person 
may  affirm  an  act  done  in  his  name,  without  his  authority,  as 
against  the  party  doing  the  act,  it  is  because  such  party  is 
estopped  from  saying  that  he  has  not  the  authority  which  he 
pretended  to  have,  but  the  person  has  no  such  right  of  affirmance 
against  third  persons  ;  and  therefore,  even  if  Mrs.  Keating  could 
have  affirmed  the  transfer  as  against  Fauntleroy,  and  treated  the 
produce  as  money  had  and  received  to  her  use  in  his  hands,  she 
has  no  such  election  against  Marsh  &  Co.,  between  whom  and 
herself  there  was  no  privity,  and  who  are  not  estopped  from 
saying  that  the  transfer  was  without  authority,  and  therefore 
void.     An  act  merely  voidable  may  be  recognized  and  confirmed, 

[  •270  ]  *but  the  transfer  here  was  absolutely  void  by  Act  of  Parliament, 
and  it  is  not  in  the  power  of  the  plaintiff  below  to  affirm  it  to  the 
prejudice  of  other  parties.  It  was  like  a  lease  under  a  power  or 
under  the  enabling  statutes,  void,  because  the  power  or  the 
requisites  of  the  statutes  were  not  complied  with,  and  the  lease 
is  not  to  be  set  up  or  confirmed  by  any  act  of  the  lessor: 
Co.  Litt.  215  a,  295  b;  Jones  v.  Vemey  (i),  Doe  v.  Butcher  (2); 
Jenkins  v.  Church  (3) ;  Doe  v.  Watts  (4) ;  Comyns'  Di.  tit.  Infant, 
c.  7  ;  and  18  Vin.  Abr.  tit.  Eatihabitio,  p.  188. 

Mrs.  Keating  could  not  affirm  this  transfer  without  returning 
the  dividends.  She  received  them  after  she  knew  of  the  transfer, 
and  she  still  receives  them  from  the  Bank.  Her  agreement  with 
the  Bank,  and  her   continued   receipt  of  the  dividends,  is   a 

(1)  Willes,  177.  (3)  Cowp.  482. 

(2)  Doug.  50.  (4)  4  B.  B.  387  (7  T.  B.  83). 
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disaffirmance  of  the  transfer  of  her  stock.     She  must  be  held       Mabsh 

not  to  affirm  while  she  abstains  from  any  act  tending  to  affirm :     ebating. 

Taiflor  V.  Plumer(i),      If   Mrs.  Keating  affirm  part  of    this 

transaction,  she  must  be  held  to  affirm  the  whole.     She  cannot 

say  the  transfer  of  the  stock  is  vaUd,  without  also  recognizing 

the  power  of  attorney,  which  is  in  fact  a  forgery ;  a  felonious 

act  which  she  cannot  affirm.     Had  she  been  a  witness  on  the 

prosecQtion  of  Fauntleroy,  she  would  have  sworn  that  she  gave 

no  authority  either  for  the  power  of  attorney  or  for  the  sale. 

The  felonious  act  of  Fauntleroy  could  not  be  made  valid   by 

affirmance,  especially  against  parties  not  cognizant  of  the  felony, 

and  where  the  felon  has  not  been  prosecuted  for  such  felony; 

nor  was  it  competent  for  the  plaintiff  below  to  maintain  any 

action,  either  against  Fauntleroy  or  any  person  deriving  *through       [  •271  ] 

him,  for  restitution  of  the  property  divested  by  the  felony,  or 

any  compensation  or  damages  in  respect  of  the  felonious  act, 

without  having  prosecuted   the  felon.     All  the  authorities  on 

that  point  are  stated  in  the  report  of  Ex  parte  BoUand^  In  re 

Marsh  c£-  Co.  (2).     It  was. decided  for  the  first  time  in  Crosby  v. 

Leng  (3),  that  an  action  for  trespass  will  lie  for  a  civil  injury 

against  a  person  acquitted  on  indictment  for  a  felonious  assault. 

That  case  has  no  application  here.     The  stock  being  sold  by  the 

means  of  a  criminal  act,  without  her  knowledge,  and  she  not 

admitting  that  it  was  sold,  nor  affirming  the  transfer,  so  as  to 

put  the  title  to  the  stock  in  the  purchaser,  she  cannot  have 

an  action  for  contract  or  for  money  had  and  received :  Horwood 

V.  Smith  (4),  Dawkes  v.  Coveneigh  (5),  Brewer  and  Gregory  v. 

Sparrdif  (6),  Wilson  v.  Poulter{1). 

Bat  if  your  Lordships  should  be  of  a  different  opinion,  then 
comes  the  question, — is  the  firm  of  Marsh  &  Co.  liable  on  this 
action  to  return  the  money  ?  The  facts  found  by  the  special 
verdict  are,  that  the  entry  of  the  money  was  made  in  the 
pass-book  with  Martin  &  Co.,  and  never  entered  in  the  house- 
book.   To  make  it  affect  the  firm,  it  should  have  been  entered  in 

(1)  16  B,  E.  361  (3  M.  &  S.  562—  (4)  1  R.  E.  613  (2  T.  B.  750). 
579).  (5)  Sty.  346. 

(2)  1  Mont  &  M«Ar.  315.  (6)  7  B.  &  0.  310. 

(3)  11  R.  B.  437  (12  East,  409).  (7)  Strange,  859. 
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Mabsh  the  house-book.  The  money  got  out  of  the  house  of  Martin 
Keating.  ^  (^•'  ^^  ^^  S^^  i^>  without  the  knowledge  of  this  firm.  There 
is  no  fact  found  by  the  special  verdict  to  fix  the  other  partners 
with  a  knowledge  of  this  money  being  paid  into  the  house 
of  Martin  &  Co. ;  but  it  is  found  that  Fauntleroy  drew  from 
Martin  &  Co.  considerable  sums  for  his  own  use,  and  made 
false  entries  in  the  books  of  the  firm,  without  the  knowledge 
and  in  fraud  of  his  partners.  We  have,  therefore,  a  right  to 
[  ♦272  ]  *assume  that  this  money  got  into  Martin  &  Co.'s  house  without 
the  knowledge  of  the  plaintiffs  in  error.  Suppose,  then,  a 
partner  of  a  firm  robs  one  on  the  high  road  of  a  bag  of  money, 
and  places  it  in  bank  to  the  credit  of  the  firm,  and  takes  it  out 
as  he  put  it  in,  without  the  knowledge  of  his  partners ;  are  they 
to  be  considered  as  sharing  in  the  robbery,  and  liable  in  an 
action  for  money  had  and  received  ?  But  it  is  alleged  that  the 
firm  received  half  the  commission  on  this  sale,  and  that  that 
fixes  them  with  a  knowledge.  That  is  a  mistaken  inference ; 
they  never  had  any  knowledge  of  the  wrong  done,  and  were  not 
entitled  to  any  benefit  from  it.  The  dividends  on  the  6,000L 
stock  were  received  by  Marsh  &  Co.  in  consequence  of  the  false 
credit  entered  by  Fauntleroy,  and  the  firm  was  paying  dividends 
on  the  stock  in  their  own  wrong.  The  proceeds  of  the  sale  were 
paid  into  Martin  &  Co. ;  but  neither  that  nor  the  house  of 
Marsh  &  Co.  can  be  liable,  unless  it  be  shewn  they  had  a 
knowledge  that  it  was  improperly  obtained;  the  verdict  found 
that  they  had  no  knowledge  of  the  guilty  act.  In  the  trans- 
action by  which  Fauntleroy  became  possessed  of  the  money 
paid  into  Martin  &  Co.'s  as  cash  per  Fauntleroy,  he  did 
not  act  as  partner  of  the  firm  of  Marsh  &  Co.,  nor  for  their 
benefit.  Can  this  money,  mixed  as  it  is  with  other  monies 
received  by  Martin  &  Co.  for  Marsh  &  Co.,  be  recovered  from 
the  innocent  parties?  Tayloi-  v.  Plnmer{i),  Pinto  v.  Santoz(2). 
The  money  was  not  obtained  on  the  authority  of  the  partnership, 
nor  in  fact  applied  to  its  purposes  ;  it  was  money  which  neither 
actually  or  constructively  was  received  to  the  use  of  Mrs.  Keating. 
It  is  a  mere  fiction  to  treat  this  money  as  the  money  of  Mrs. 
Keating.  It  is  an  additional  fiction  to  imply  a  legal  contract 
(1)  16  B.  B.  361  (3  M.  &  S.  562).  (2)  Cooper,  197. 
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from  'circamstances  inconsistent  with  the  facts  of  the  case.  Mabsh 
The  money  was  obtained  by  a  felonious  act  ;  the  innocent  Keating. 
partners  cannot  by  implication  of  law  be  made  parties  to  the  [  *278  ] 
wrongful  act,  they  cannot  be  liable  in  contract  without  fixing 
them  with  a  knowledge  of  the  transaction :  Ex  jyarte  Aspey,  In  re 
AlUn  (i).  Ex  parte  Heaton,  In  re  Moxon{2),  Ex  parte  Watson  (3). 
The  real  facts  of  the  case,  as  found  by  the  special  verdict, 
negative  any  tortious  or  beneficial  receipt  of  this  money  by  the 
firm  of  Marsh  &  Co.,  from  which  a  legal  liability  to  Mrs.  Keating 
can  be  implied.  This  being  an  equitable  action,  the  Governor 
and  Company  of  the  Bank  of  England,  who  are  the  real 
claimants,  cannot  enforce  against  Marsh  &  Co.  a  claim  which 
arises  only  by  means  of  their  own  negligence ;  no  negligence  is 
found  in  Marsh  <&  Co. ;  but  even  if  there  were  negligence  on 
both  sides,  the  parties  are  in  pari  delkto,  and  the  rule  potior  est 
iondiXio  possidentis  ought  to  prevail. 

Mr.  Serjeant  Toddy  and  Sir  James  Scarlett,  for  the  defendant 
in  error : 

The  points  for  consideration  are,  first,  whether  it  appears  by 
the  special  verdict  that  any  money  was  received  by  Marsh  &  Co. 
out  of  the  produce  of  the  stock  sold ;  secondly,  whether,  if 
received,  it  was  received  to  the  use  of  Mrs.  Keating;  and 
thirdly,  whether  she  has  now  a  right  of  action  against  them 
for  that  money.  The  special  verdict  finds  that  Mr.  Simpson, 
the  stock-broker  of  Marsh  &  Co.,  sold  9,000/.  in  stock,  to 
Mr.  Tarbutt,  for  6,018/.  158.,  which  sum  he  received  from 
Mr.  Tarbutt,  and  paid  6,01dZ.  2s.  6d.  thereof,  deducting  one 
half  the  usual  commission,  by  a  cheque  payable  to  Marsh  &  Co., 
into  the  hands  of  Martin  &  Co.,  to  the  *account  of  Marsh  &  Co.  [  *274  ] 
It  is  therefore  found  in  effect,  that  the  money,  the  produce 
of  the  stock,  was  paid  to  Marsh  &  Co.  The  entry  in  the  pass- 
book as  "  cash  per  Fauntleroy  "  cannot  avail  them  ;  neither  can 
the  alleged  concealment  of  the  pass-book  by  Fauntleroy.  Mrs. 
Keating  had  no  concern  with  the  mode  of  transacting  business 
between  the  two  houses  ;  their  manner  of  keeping  their  accounts 

(1)  3  Br.  C.  C.  26o.  (3)  13  B.  B.  128  (2  V.  &  B.  414). 

(2)  Buck,  386. 
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liABSH  cannot  aflfect  the  rights  of  third  parties.  This  money  was  received 
Keatiko.  l>y  the  agents  of  Marsh  &  Co.,  and  entered  to  their  credit  in  the 
accounts  between  both  houses.  The  jury  found  by  their  verdict 
that  Marsh  &  Co.  were  ignorant  of  the  forgery — ignorant  of  the 
crime  only.  Mr.  Wm.  Marsh  received  dividends  in  April,  1820, 
on  6,000Z.  stock,  as  the  attorney  of  Mrs.  Keating,  having  in  the 
preceding  October  received  dividends  which  became  due  on  her 
12,000i.  stock.  In  April,  1820,  credit  was  given  to  Mrs.  Keating 
by  Marsh  &  Co.  in  their  banking  account  with  her,  for  dividends 
on  15,000Z.  stock,  when  they  must  have  known  that  only  6,000i. 
stock  stood  in  her  name.  We  do  not  charge  the  plaintiffs  in 
error  with  a  knowledge  of  the  forgery;  but  we  ask  how  can 
they,  in  the  face  of  these  acts  of  Mr.  Wm.  Marsh,  excuse 
themselves  from  any  knowledge  of  the  sale  of  the  stock  ? 
especially  when  it  is  found  that  they  received  half  of  the 
commission  on  the  sale,  which  half  was  paid,  with  the  produce 
of  the  sale,  to  the  account  of  Marsh  &  Co.  into  the  house  of 
Martin  &  Co.,  and  the  accounts  between  both  houses  were 
frequently  balanced. 

The  next  question  is,  whether  Marsh  &  Co.  have  received  the 
money  arising  from  the  sale  of  this  stock,  to  the  use  of  Mrs. 
Keating  ?  Were  they  her  agents  in  the  receipt  of  the  produce 
of  the  stock  ?  It  was  urged  that  there  was  no  privity  of  contract 
between  them  and  her  to  constitute  agency.  It  cannot  be 
I  •275  ]  *denied  that  Marsh  &  Co.  were  her  agents  in  receiving  the 
dividends  of  her  stock ;  and  so  far,  therefore,  there  was  privity 
between  them.  But  then  they  insist  that  they  were  not  her 
agents  in  the  sale  of  the  stock,  which  was  effected  by  felony ; 
and  that  to  treat  them  as  her  agents  in  that  transaction,  would 
be  afiftrming  a  felony,  which  is  unlawful.  The  policy  of  the 
law,  having  regard  to  the  general  welfare,  prohibits  any  com- 
promise for  the  purpose  of  saving  a  felon  from  prosecution.  It 
is  not  necessary  to  explain  that  doctrine,  as  the  arguments 
deduced  from  it  have  no  force  in  this  case ;  the  felon  having 
been  tried,  convicted  and  executed  for  another  felony.  It  cannot 
be  denied,  that  after  the  felon  has  been  prosecuted  to  conviction, 
a  civil  action  may  be  maintained :  Crosby  v.  Levg  (i),  Dawkea  v. 
(1)  11  R.  E.  437  (12  East,  409). 


1884.     H.  L.     2  CL.  &  FIN.  275—276.  95 


C</reneigh  (i).  In  this  last  case,  Eolls,  Ch.  J.,  said,  "  This  is  Marsh 
after  a  conviction,  so  there  is  no  fear  that  the  felon  shall  not  be  kkating. 
tried ;  but  if  this  action  were  before  conviction  it  would  not  lie. 
There  is  no  inconvenience  in  the  action  now ;  no  danger  of 
compounding."  So  in  the  present  case,  the  felon  being  con- 
victed and  executed,  this  action  may  be  maintained  against 
his  partners ;  they  may  be  held  liable  for  the  money  had  and 
received  by  the  firm,  without  affirming  the  felony,  without  fear 
of  compounding,  and  without  breaking  in  on  the  policy  of  the 
law.  That  matter  was  fully  considered  by  Lord  Chancellor 
Lyndhurst,  in  his  judgment  in  Ex  parte  Bolland  (2)  in  the 
matter  of  Marsh  d-  Co. ;  and  by  Lord  Tentbrden,  in  the  case 
of  Stone  V.  Marsh  (3). 

The  form  of  action  adopted  here  is  also  objected  to  ;  but  this 
objection  also  is  without  grounds.  There  are  *several  cases  to  [  •sre  ] 
shew  that  it  is  competent  for  a  party  to  sue  for  the  proceeds 
of  his  property,  in  an  action  for  money  had  and  received,  and 
waive  the  damages  for  the  tort,  without  affirming  the  act  of  the 
wrong-doer  :  Hunter  v.  Prinsep  (4),  Yming  v.  Marshall  (5).  The 
right  to  sue,  at  the  plaintiff's  option,  in  tort  or  contract,  is  as  old 
as  the  law ;  as  may  be  seen  in  Bro.  Abr.  tit.  Action ;  Co.  Litt. 
153  b  («.  7),  and  ss.  558,  559  ;  and  to  this  effect  also  may  be 
cited  Lord  Mansfield's  elaborate  judgment  in  Atkins  v.  Horde {6), 
distinguishing  the  effects  of  disseisin  and  dispossession.  Lord 
Tentebden,  in  his^judgment  in  the  case  of  Stone  v.  Marsh,  said, 
"  It  was  not  necessary  for  the  plaintiffs  to  shew  that  the  sale 
of  the  stock  was  made  with  their  authority ;  for  even  if  made 
without  their  authority,  and  by  an  act  wrongful  towards  them, 
tiiey  might  by  law  waive  the  wrong  and  demand  the  money,  as 
ia  done  in  many  other  cases "  (7).  Notwithstanding  these 
authorities  for  Mrs.  Keating's  right  to  this  action,  it  is  still 
objected  that  she  is  estopped ;  that  by  her  agreement  with  the 
Bank  of  England  she  has  disaffirmed  the  sale,  and  therefore 
cannot  now  turn  round  and  treat  it  as  an  act  done  with  her 

(1)  1  Sty.  346.  (6)  8  Bing.  43. 

(2)  Mont  &  M*Ar.  315.  (6)  1  Burr.  60. 

(3)  30  R,  B.  420  (6  B.  &  0.  551).  (7)  30  E.  E.  429  (6  B.  &  C.  563). 

(4)  10  B.  R.  328  (10  East,  378). 
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Marsh  authority ;  and  the  case  of  Brewer  and  Gregory  v.  Sparrow  (i), 
Keating,  is  cited  in  support  of  that  position ;  the  converse  only  of  which 
is  decided  in  that  case.  Any  treaty  between  Mrs.  Keating  and 
the  Bank  of  England  cannot  affect  the  liability  of  Marsh  &  Co., 
who  are  no  parties  to  that  treaty,  and  have  no  concern  with  it. 
They  may  put  an  end  to  their  liability  by  paying  her  the 
produce  of  this  stock ;  after  that  the  Bank  will  not  trouble  them. 

[  •277  J  The  plaintiffs  in  error,  relying  on  the  decision  of  *the  Court 

of  Common  Fleas  in  Davis  v.  Bank  of  England  (2),  say,  that  aa 
all  the  solemnities  of  the  statutes  relating  to  this  stock  were  not 
complied  with,  there  was  no  transfer,  and  therefore  Mrs.  Keating 
will  find  her  stock  still  in  the  Bank  books  in  her  name.  That 
case,  which  stands  alone  against  the  decisions  both  in  the  Court 
of  Chancery  and  Court  of  King's  Bench,  already  referred  to, 
does  not  go  the  length  contended  for.  Besides,  it  should  be 
recollected  that  it  does  not  stand  quite  unimpeached  (3).  It  is 
impossible  to  reconcile  the  parts  of  that  judgment  applying  to 
the  stock,  with  that  applying  to  the  dividends.  The  Court 
of  King's  Bench  held  the  Bank  not  liable  for  the  dividends. 
How  could  the  stock,  which  was  as  it  were  the  tree,  be  treated 
differently  from  the  dividends,  which  was  the  fruit  ? 

The  special  verdict  finds  that  this  stock,  after  the  sale,  became 
so  blended  with  other  stock  that  it  was  impossible  to  trace  and 
identify  it.  If  the  stock  could  be  traced  after  the  fraudulent 
transfer,  the  holder  thereof  would  be  liable,  although  innocent 
of  the  fraud,  which  would  be  a  hardship;  but  it  must  be 
admitted  that  in  this  case  some  hardship  will  appear  to  be 
done,  whoever  will  be  made  liable.  The  question  is  not  whether 
the  Bank  or  the  holder  of  the  stock  is  liable.  It  is  not  neces- 
sary, as  Lord  Tentbrden  observed,  in  his  judgment  in  Stone  v. 
Marsh  (4),  to  say  whether  the  plaintiff  had  or  had  not  remedy 
against  the  Bank  of  England,  or  against  the  purchaser  of  the 
stock ;  because,  generally  speaking,  where  an  injured  party  has 
different  remedies  against  different  persons,  he  may  elect  which 
he  will  pursue.     But  the  question  substantially  is,  whether  a 

(1)  7  B.  &  C.  310.  (4)  30  B.  R.  at  p.  430  (6  B.  &  a 

(2)  27  E.  E.  667  (2  Bing.  393).     at  p.  563). 

(3)  27  R.  E.  683  (5  B.  &  C.  185). 
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party  found  to  have  received  the  fruits  of  ''^stock  by  means  of  a       Marsh 

forged  power  of  attorney,  is  not  liable  to  the  owner  for  the  sum     eeatiko. 

so  received.     One  cannot  be  allowed  to  make  title  through  fraud       [  *278  ] 

and  felony.     In  the  case  of  Taylor  v.  Plumer  (i),  Sir  Thomas 

Plamer  did  not  claim  through  the  fraud  or  felony  of  Walsh  the 

broker,  but  in  defiance  of  them.     Suppose  a  banker  receives, 

under  a  forged  power  of  attorney,  stock  belonging  to  any  of  your 

Lordships,  is  it  to  be  held  that  the  party  who  forged  the  power 

has  title  to  the  money  produced  by  the  sale  of  that  stock  ? 

If  the  party  who  forged  the  power  cannot  take  the  money, 

ean  the  banker  into  whose  house  it  was  paid,  or  he  to  whose 

account  it  is  so  paid,  lay  claim  to  it,  and  make  title  through 

the  felony  ?     The  defendants  below  received  the  proceeds  of  this 

stock  through   the  fraud  of  their  partner,  and  it  is  a  fallacy 

to  say  that  they  received  no  benefit  from  the  sale.     Suppose 

Fauntleroy  still  living,  and  that  no  consequence  followed  from 

this  forgery,  and  that  the  money  got  into  the  hands  of  Marsh  & 

Co.,  would  they  have  a  right  to  retain  it  against  Mrs.  Keating, 

and  to  say  that  her  remedy  is  against  Mr.  Tarbutt  or  the  Bank 

of  England  ?    Suppose  that  this  was  plate  instead  of  stock,  sold 

^thout  the  authority  of  the  owner,  the  purchaser  may  or  may 

not  be  liable  for  it,  if  it  be  traced  to  him  ;  but  could  the  partners 

of  the  wrong-doer  retain  it,  if  traced  to  them  ?    If  the  money 

arising  from  this  sale,  and  traced  to  the  agents  of  Marsh  &  Co., 

had  been  paid  to  them  to  the  private  account  of  Fauntleroy,  the 

ease  then  might  be  different ;  but  the  facts  are  not  so  found. 

We  submit,  therefore,  that  your  Lordships'  judgment  on  the 

special  verdict  ought  to  be  for  the  defendant  in  error. 

Mr.  KeJly,  in  reply :  [  279  ] 

The  strongest  point  against  the  plaintiffs  in  error  is  the  fact 
stated  in  the  special  verdict,  of  the  payment  of  the  money 
received  from  the  stock,  into  the  house  of  Martin  &  Co.  to 
the  account  of  Marsh  &  Co.,  by  a  cheque  payable  to  Marsh  & 
Co.  That  mode  of  payment  was  the  machinery  contrived  by 
Fanntleroy  for  the  better  deceiving  his  partners.  That  payment 
^as  made  in  1820 ;  are  the  partners  to  be  made  liable  in  1825 
(1)  16  B.  B.  361  (3  M.  &  S;  562). 
R.R.— YOL.  xxxvn.  7 
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Mabsh  for  the  money  bo  paid  by  Faontleroy's  direction,  without  their 
Kratixo.  knowledge,  all  of  which  was  in  the  meantime  drawn  out  by  him 
without  their  knowledge  ?  If  Fauntleroy  had  placed  that  money 
with  Goutts  or  any  other  bankers,  and  kept  up  his  dealings  with 
it  for  four  or  five  years,  the  defendant  in  error  could  not  claim 
and  follow  the  money  so  blended  for  years  with  other  monies. 
Taylor  v.  Plumer  (i)  is  a  decisive  authority  on  that  point.  If  the 
money  arising  from  the  sale  of  this  stock  had  been  converted 
into  American  certificates,  as  Sir  T.  Plumer's  money  was,  and 
those  certificates  placed  in  the  banking-house  of  Martin  &  Co., 
it  might  then  be  traced  and  followed,  as  capable  of  being 
distinguished ;  but  this  money  having  been  mixed  up  with  other 
monies  in  the  numerous  transactions  of  five  years,  and  bearing 
no  ear-mark,  could  not  be  so  distinguished. 

{Sir  J.  Scarlett :  That  would  be  a  good  argument  if  the  action 
here  was  brought  in  trover.) 

The  next  point  most  urged  on  the  other  side  was,  that  the  money 
was  received  by  Martin  &  Co.  not  to  the  use  of  Fauntleroy, 
but  of  Mrs.  Keating ;  whereas  the  whole  course  of  the  transaction 
shewed  that  it  was  received  to  the  use  of  Fauntleroy,  by  whose 
direction  it  was  paid  in;  who  alone  had  knowledge  of  the 
[  •280  ]  payment ;  who  alone  dealt  with  it,  *and  drew  it  out  for  his  own 
purposes. 

(The  Lord  Chancellor:  By  the  special  verdict  it  is  found 
that  Mr.  Simpson,  the  broker,  paid  the  money  into  the  hands  of 
Martin  &  Co.  to  the  account  of  Marsh  &  Co.,  by  a  cheque  payable 
to  Marsh  &  Co. ;  and  the  same  was  entered  by  them  in  their 
pass-book,  as  Cash  per  Fauntleroy,  on  whose  behalf  the  payment 
was  made.) 

The  fact  was  so,  because  he  had  not  a  private  account  at  the 
bank  of  Martin  &  Co.  The  money  was  not  received  to  the  use 
of  Mr.  Tarbutt,  the  purchaser ;  but  if  the  securities  which  he 
had  purchased  with  it  turned  out  to  be  bad,  he  could  maintain 

(1)  16  B.  B.  361  (3  M.  &  S.  562). 
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an  action  for  his  money,  and  Faantleroy,  if  defendant,  could  not       Mabsh 
have  any  defence  to  such  action.  Keating. 

No  answer  has  been  given  to  the  two  principal  points  made  in 
behalf  of  the  plaintiffs  in  error  :  first,  that  they  had  no  contract 
or  connection  with  Mrs.  Keating,  and  were  not  her  agents  in  the 
sale  of  the  stock,  and  therefore  an  action  in  assumpsit  did  not 
lie,  bat  she  may  claim  against  the  separate  estate  of  Fauntleroy ; 
and  secondly,  that  while  the  authority  of  the  case  of  Davis  v. 
The  Bank  of  England  is  not  displaced,  Mrs.  Keating  still  has  her 
stock  in  the  Bank  books,  to  which  she  can  resort,  and  to  which 
ahe  has  never  relinquished  her  claim. 

The  Lord  Chancellor,  in  moving  the  postponement  of  the 
case  for  further  consideration,  said :  That  it  appeared  to  him 
proper  to  recommend  to  their  Lordships,  that,  as  much  of  the 
argument  turned  on  the  finding  of  the  special  verdict,  questions 
should  be  put  to  the  learned  Judges.  A  part  of  those  findings 
stated,  that  the  money  arising  from  the  sale  of  Mrs.  Keating's 
stock  was  paid  in  by  Simpson  to  the  bank  of  Messrs.  Martin 
k  Co.  to  the  credit  of  Messrs.  *Marsh  &  Co.,  and  to  their  [  *2Si  1 
account,  and  that  the  same  was  entered  in  their  pass-book, 
"  Cash  per  Fauntleroy.'*  Messrs.  Martin  &  Co.  were  the  City 
bankers  of  Messrs.  Marsh  &  Co.  There  was  no  precise  finding 
of  their  cognizance  of  this  payment;  yet  if  they  were  not  so 
cognizant,  it  was  their  own  fault,  inasmuch  as  the  entry  of  the 
receipt  of  the  money  was  in  their  pass-book,  and  made  in  the 
usual  way  between  the  two  houses,  and  inasmuch  as  they 
allowed  the  pass-book  to  be  kept  in  the  desk  of  Fauntleroy ;  and 
although  the  house-book  entries  did  not  tally  with  that  pass- 
book, they  not  seeing  nor  having  access  to  that  book,  allowing 
it  to  remain  in  the  sole  possession  of  Fauntleroy,  it  must  be 
assumed  that  they  knew  of  the  fact,  or  if  they  did  not  know  it, 
they  had  themselves  to  blame  for  their  ignorance  of  that  fact. 
But  as  this,  among  others,  had  been  and  might  be  the  subject  of 
argument,  he  thought  it  would  be  much  more  expedient  that  the 
whole  of  the  findings  of  the  special  verdict  should  be  brought  to 
the  attention  of  the  Judges. 

His  Lordship  then  suggested  the  points  which  he  recommended 

7—2 
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Marsh       to  be  comprised  iu  the  questions,  which  are  stated  in  the  subjoined 
Keating,      opinion. 

June  9.       Park,  J.  now  delivered  the  opinion  of  the  Judges : 

The  question  which  your  Lordships  have  been  pleased  to 
propose  for  the  opinion  of  his  Majesty's  Judges,  amounts  in 
substance  to  this, — whether  the  produce  of  stock  formerly 
standing  in  the  name  of  Mrs.  Ann  Keating,  the  plaintiff  below^ 
but  transferred  out  of  her  name  on  the  29th  of  December,  1819, 
without  her  authority,  and  under  a  power  of  attorney  which  had 
been  forged  by  one  of  the  partners  of  the  defendants  below,  the 
[  ♦282  ]  bankers  of  Mrs.  *Keating,  which  partner  has  been  since  convicted 
and  executed  for  another  forgery,  can,  under  the  circumstances 
stated  in  the  special  verdict,  be  considered  as  money  had  and 
received  by  the  surviving  partners  to  the  use  of  the  plaintiff* 
below,  and  be  recovered  by  her  in  that  form  of  action.  And 
after  hearing  the  argument  at  your  Lordships'  bar,  and  con- 
sideration of  the  facts  stated  in  the  special  verdict,  all  the 
Judges  who  were  present  at  the  argument,  including  the  Lord 
Chief  Justice  of  the  Common  Pleas,  who  is  absent  at  Nisi  Prius, 
and  Mr.  Baron  Bayley,  who  has  resigned  his  office  since  the 
argument,  agree  in  opinion  that  such  question  is  to  be  answered 
in  the  affirmative. 

The  first  objection  raised  against  the  plaintiff's  right  to 
recover,  and  upon  which  great  reliance  has  been  placed  at  your 
Lordships'  bar,  is  an  objection  which,  if  allowed  to  prevail,  would 
be  equally  strong  against  the  plaintiff's  right  to  recover  damages 
in  any  form  of  action  and  against  any  person.  It  is  objected 
that  the  plaintiff  below  has  not  sustained  any  damage  by  the 
alleged  transfer  of  the  stock,  for  that  the  power  of  transferring 
stock  is  a  power  given  by  statute,  and  the  exercise  of  such  power 
is  expressly  restrained  by  the  statute  to  one  mode  only,  viz.  "  by 
entry  in  the  transfer-books  kept  at  the  Bank,"  which  entry,  it  is 
enacted,  *'  shall  be  signed  by  the  parties  making  such  transfers, 
or  their  attornies,  authorized  by  writing  under  their  hand  and 
seal,"  and  that  no  other  method  of  transferring  stock  shall  be 
good.  Inasmuch,  therefore,  as  the  supposed  transfer  of  the 
stock  in  question  has  not  been  exercised  by  that  mode,  the  entry 
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in  the  transfer-book  kept  at  the  Bank  not  having  been  signed  by       marsh 

the  party  making  the  transfer,  nor  by  any  attorney  authorized     Keating. 

by  'writing  under  her  hand  and  seal,  it  is  contended  that  it       [  *283  ] 

is  altogether  inoperative;  that  the  stock  is  not  taken  out  of 

ilrs.  Keating's  name,  but  still  remains  hers  as  fully  as  if  no 

transfer  whatever  had  been  made  thereof ;  and  the  case  of  Davis 

V.  The  Governor  and  Company  of  the  Bank  of  England  (i)  is  cited 

and  relied  upon  as  an  authority  directly  in  point  in  support  of 

such  proposition.     But  we  hold  it  to  be  altogether  unnecessary, 

on  the  present  occasion,  to  discuss  the  proposition  above  advanced, 

or  the  authority  of  the  case  cited  in  support  of  it ;  for  although 

the  proposition  may  be  true  to  its  full  extent,  and  the  authority 

of  the  case  above  cited  in  support  of  it  may  be  free  from  all 

doubt  or  difficulty ;  still,  under  the  circumstances  stated  in  the 

special  verdict,  we  are  of  opinion  that  the  plaintiff  below  is  at 

liberty  to  abandon  and  give  up  all  claim  to  her  former  stock  so 

standing  in  her  name,  and  to  sue  for  the  money  produced  by  the 

sale  of  such  stock  as  for  her  own  money,  which  we  think  has 

been  sufficiently  traced  into  the  hands  of  the  defendants  below. 

It  is  unnecessary  to  enlarge  upon  the  extreme  difficulty,  or 
more  properly,  impracticability,  under  which  Mrs.  Keating  would 
be  placed,  if,  as  matters  now  remain,  she  should  elect  either  to 
receive  the  dividends,  or  to  sell  her  stock;  it  is  sufficient  to 
observe,  that  the  special  verdict  finds,  ''  that  when  stock  is  sold, 
an  entry  of  the  transfer  is  made  in  the  Bank  books,  and  the 
name  of  the  purchaser  substituted  for  that  of  the  seller.  The 
dividend  warrants  are  thenceforth  made  out  in  the  purchaser's 
name,  who  receives  the  dividend,  and  the  seller's  name  is  no 
forther  noticed."  Now  it  is  obvious  that  a  transfer  under  a 
forged  power,  or  by  an  impostor,  has  all  the  appearance,  *and  [  *284  J 
onless  impeached  by  the  genuine  stockholder  to  the  extent  to 
which  the  same  can  be  impeached,  the  same  consequences,  as 
a  g^oine  transfer  :  the  transferee's  name  is  entered  in  the  Bank 
books  as  the  stockholder ;  the  dividend  warrants  are  made  out 
in  his  name ;  and  he,  as  holder  of  the  warrant,  has  the  right  to 
insist  upon  the  payment  of  the  dividends ;  and  in  this  particular 
c&8e  the  special  verdict  finds,  ''that  it  is  not  possible  to 
(1)  27  B.  E.  667  (2  Bing. 
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MAB8H  distinguish  the  accounts,  to  the  credit  of  which  the  plaintiff's 
KsATiNG.  stock,  so  sold  under  the  power  of  attorney,  now  stands.'*  If  the 
plaintiff  below,  therefore,  were  to  apply  to  receive  payment  of 
the  dividends,  or  to  sell  the  stock,  she  would  be  met  with  a 
difficulty,  insuperable  in  fact:  although  the  stock  may,  in 
contemplation  of  law,  still  be  vested  in  her,  it  is  certain  that  she 
could  not  either  receive  the  dividend  or  sell  the  stock,  until  she 
had  first  compelled  the  Bank  to  purchase,  d^  novo,  in  her  name, 
an  equal  quantity  of  the  same  stock. 

Is  she  compelled  to  adopt  this  circuitous  process ;  or  is  she  at 
liberty  to  abandon  all  further  concern  with  her  stock,  and  to 
consider  the  price  which  was  paid  by  the  purchaser  for  that 
which  was  her  stock,  to  be  her  money,  and  to  follow  it  into  the 
hands  of  the  present  defendants  below  ? 

This,  as  before  stated,  appears  to  us  to  be  the  question 
reserved  for  our  consideration;  and  upon  this  question,  we  think 
her  at  liberty  to  give  up  the  pursuit  of  the  stock  itself,  and  to 
have  recourse  to  the  price  received  for  it,  unless  any  of  the 
objections  which  have  been  urged  at  your  Lordships'  Bar  should 
be  allowed  to  be  available  under  the  particular  circumstances  of 
this  case.  The  general  proposition,  that  where  a  party  who  has 
been  injured  has  different  remedies  against  different  persons,  he 

[  *285  ]  may  *elect  which  of  them  he  will  pursue,  is  not  called  in 
question.  If  the  goods  of  A.  are  wrongfully  taken  and  sold, 
it  is  not  disputed  that  the  owner  may  bring  trover  against  the 
wrong-doer,  or  may  elect  to  consider  him  as  his  agent,  may 
adopt  the  sale,  and  maintain  an  action  for  the  price ;  but  it 
is  objected  that  such  general  rule  will  not  apply  to  the  present 
case,  on  various  grounds  of  objection  which  have  been  advanced 
on  the  parts  of  the  defendants  in  the  action. 

Those  objections  appear  to  resolve  themselves  substantially 
into  four :  first,  it  has  been  urged  that  the  transfer  in  this  case 
being  an  act  not  voidable  only,  but  absolutely  void,  it  is  incapable 
of  being  confii-med  by  any  voluntary  election  of  the  party  who 
has  made  it ;  secondly,  that  at  all  events,  in  this  case  such 
election  is  taken  away,  upon  grounds  of  public  policy ;  for  that 
the  sale  of  the  stock  having  been  made  through  the  medium  of 
a  felony,  to  allow  the  maintenance  of  this  action  would,  in  effect. 
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be  to  aflEum  a  sale  completed  through  a  felony,  and  would  give  Mabsh 
Hie  plaintiff  a  right  of  action  arising  immediately  out  of  the  keatuvu. 
felony  itself;  thirdly,  that  it  does  not  appear  from  the  facts 
found  in  the  special  verdict,  that  the  money  produced  by  the  sale 
of  stock  came  into  the  hands  of  the  defendants  below  under 
Bodi  circumstances  as  would  constitute  it  money  had  and 
received  by  the  defendants  below  to  the  use  of  the  plaintiff; 
and  lastly,  that  by  the  subsequent  transactions  between  the 
plamtiff  and  the  Bank  of  England,  she  has  lost  any  right  of 
action  against  the  defendants,  if  she  ever  possessed  it. 

The  first  objection  appears  scarcely  to  apply  to  the  present 
state  of  &cts.  It  is  urged  at  the  Bar,  that  a  lease  under  a  power 
being  void,  on  account  of  a  non-compliance  *with  the  terms  of  [  *^^^  3 
the  power,  or  a  lease  under  the  enabling  statutes  being  void  on 
account  of  the  non-observance  of  the  requisites  contained  in 
those  Acts,  such  void  lease  cannot  be  set  up  or  confirmed  by  any 
act  of  the  lessor.  But  these  instances  only  prove  that  acts  done 
to  confirm  the  lease  itself  are  nugatory,  and  that  the  estate  of 
the  lessee  remains  precisely  the  same  as  before  such  acts  of 
confirmation.  Here  the  former  owner  of  the  stock  does  not 
seek  to  confirm  the  title  of  the  transferee  of  the  stock.  No  act 
done  by  her  is  done  eo  intuitu;  it  is  perfectly  indifferent  to 
her,  whether  the  right  of  the  transferee  to  hold  the  stock  is 
strengthened  or  not.  She  is  looking  only  to  the  right  of 
recovering  the  purchase  money ;  and  if,  in  seeking  to  recover 
that,  she  does  not  by  her  election  make  the  right  of  the  purchaser 
weaker,  it  can  be  no  objection  that  she  does  not  make  it  better. 
In  fact,  however,  the  interest  of  the  purchaser  of  the  stock 
is  so  &r  collaterally  and  incidentally  strengthened,  that  after 
recovering  the  price  for  which  it  was  sold,  she  would  effectually 
be  stopped  from  seeking  any  remedy  against,  or  questioning  in 
any  manner,  the  title  of  the  purchaser  of  the  stock. 

As  to  the  second  objection,  it  may  be  admitted  that  the  civil 
remedy  is,  in  all  cases,  suspended  by  a  felony,  where  the  act 
complained  of,  which  would  otherwise  have  given  a  right  of 
action  to  the  plaintiff,  is  a  felonious  act.  Upon  this  ground 
Mrs.  Keating  would  have  lost  any  right  of  action,  which  she 
oonld  otherwise  have  had  against  Faimtleroy  for  the  wrongful 
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Marsh       sale  of  her  stock,  without  her  authority,  by  reason  of  the  felony 

Keating,     committed  by  him  as  the  means  of  selling  the  stock.     But  this 

principle  does  not  apply  to  the  present  case,  upon  two  grounds  : 

[  *28^  ]  first,  none  of  *the  present  defendants  below  had  any  privity  or 
share  whatever  in  the  felonious  act.  There  is,  therefore,  no 
felony  committed  by  them,  in  which  the  civU  right  arising 
against  them,  supposing  it  to  exist,  can  merge  or  be  suspended  ; 
they  are  innocent  third  persons.  And  secondly,  Fauntleroy,  the 
person  guilty  of  the  forgery  had  suffered  the  extreme  penalty 
of  the  law  before  the  action  was  brought,  not  indeed  for  the 
commission  of  this  particular  forgery,  but  of  another  of  the  same 
nature ;  and  the  present  plaintiff  having  given  to  the  Bank  all 
the  means  in  her  power  for  prosecuting  the  felon,  it  became 
impossible,  without  any  default  in  her,  that  he  should  be 
prosecuted  and  punished  for  this  felony.  The  case,  therefore, 
falls  within  the  principle  laid  down  by,  though  not  within  the 
precise  circumstances  of,  the  two  cases  that  were  cited  at  the 
Bar:  Dawkes  v.  Coveneigh{\),  and  Crosby  v.  Leng{2).  As  to 
the  argument,  that  to  affirm  this  sale  is  to  affirm  a  felony,  that 
point  may  be  considered  to  have  been  decided  in  the  cause  of 
Stone  and  another  v.  Marsh  and  others  (3),  with  which  decision 
we  entirely  concur.  Lord  Tentebden,  in  giving  the  judgment 
of  the  Court  of  King's  Bench  in  that  case,  puts  the  question  (4), 
in  so  clear  a  point  of  view,  that  it  will  be  better  to  transcribe 
his  words:  ''It  was  contended,  that  the  maxim  of  ratifying  a 
precedent  unauthorized  act,  and  taking  the  benefit  of  it,  cannot 
apply  to  a  void  or  felonious  act;  and  that  here  the  plaintiffs 
were  seeking  to  ratify  the  felonious  act  of  Fauntleroy,  and 
were  making  that  act  the  ground  of  their  demand.  In  this 
latter  assertion  lies  the  fallacy  of  the  defendants'  argument. 
The  assertion  is   incorrect   in  fact ;    the  plaintiffs  do  not  seek 

[  *288  ]  to  ratify  *the  felonious  act ;  they  do  not  make  that  act  the 
ground  of  their  demand.  The  ground  of  their  demand  is,  the 
actual  receipt  of  the  money  produced  by  the  sale  and  transfer  of 
their  annuities.  The  sale  was  not  a  felonious  act,  neither  was 
the  transfer  nor  the  receipt  of  the  money.    The  felonious  act 

(1)  Styles,  347.  (3)  30  R.  R.  420  (6  B.  &  C.  651). 

(2)  11  B.  B.  437  (12  East,  409).  (4)  30  B.  E.  431  (6  B.  &  C.  565). 
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was  antecedent  to  all  these,  and  was  complete  without  them,       Mabbu 
and  was  only  the  inducement  to  the  Bank  of  England  to  allow     Keating. 
the  transfer  to  be  made."    We  think,  therefore,  upon  the  reason 
above  given,  that  this  second  objection  falls  to  the  ground. 

Bat  it  is  objected,  thirdly,  that  the  proceeds  of  the  sale  of  the 

stock  never  came  into  the  hands  of  the  defendants  below,  so  as 

to  be  money  received  by  them  to  the  use  of  the  plaintiff ;  and 

the  consideration    of    this   objection   involves   two   questions: 

First,  did  the  money  actually  come  into  the  possession  of  the 

defendants?     Secondly,  if  it  ever  was  in  their  possession,  had 

the  defendants  the  means  of  knowledge,  whilst  it  remained  in 

their  hands,  that  it  was  the  money  of  the  plaintiff  and  not  the 

money  of  Fauntleroy  ?    As  to  the  first  point,  the  special  verdict 

finds  expressly,  that   Simpson,  the  broker,   paid  the   sum  of 

6,013/.  2».  6d.,  being  the  amount  of  the  sum  received  from 

Tarbntt  (deducting  one  half  of  the  usual  commission),  by  a 

cheque  payable  to  Marsh  &  Co.,  into  the  hands  of  Martin  &  Co., 

to  the  account  of  Marsh  &  Co.,  at  the  precise  time  of  such 

payment ;  therefore,  there  can  be  no  doubt  but  that  it  was  as 

much  money  under  their  control  as  any  other  money  paid  in  at 

Martin  &  Co.'s,  by  any  customer  under  ordinary  circumstances. 

The  house  of  Marsh  &  Go.  might  have  drawn  the  whole  of  the 

balance  into  their  own  hands:  if  the  same  money  had  been  paid 

into  Martin  &  Go.'s,  as  the  produce  of  the  plaintiff's  stock,  sold 

under  a  genuine  power  of  *attorney,  it  would  unquestionably       [  •289  ] 

have  been  received  by  all  the  defendants  to  the  use  of  the 

plaintiff.     It  would  not  the   less  be  money   received  by  the 

partners  of  the  firm,  because  (as  found  in  the  special  verdict) 

it  was  entered  in  the  account  as  ''Cash  per  Fauntleroy;"  or 

because  it  never  appeared  in  the  house-book  or  any  other  book 

of  Marsh  &  Co.,  but  only  in  the  pass-book  of  that  firm  with 

Martin   &   Co.;  or  because    it    never    came   into  the  yearly 

balancing  of  the  house  of  Marsh  &  Co.,  or  in  any  other  manner 

into  their  books.     Those  several  circumstances  prove  no  more 

than  that  Fauntleroy,  one  of  the  partners,  deceived  the  others, 

by  preventing  the  money  from  being  ultimately  brought  to  the 

aeooont  of  the  house ;  but  as  between  them  and  the  person  by 

the  sale  of  whose  stock  it  was  produced,  we  think  the  fraud  of  their 


106  1884.    H.  L.     2  CL.  &  FIN.  289—290.  [b-R- 

Mabsh       partner  Fauntleroy ,  in  the  subsequent  appropriation  of  the  money » 
KeatWg.     affords  no  answer  after  it  had  once  been  in  their  power ;  and  that 
it  was  so,  appears  to  be  distinctly  stated  in  the  special  verdict. 

But  it  is  urged,  that  the  present  defendants  had  no  knowledge 
that  the  money  was  the  property  of  the  plaintiff,  being  perfectly 
ignorant,  as  the  special  verdict  finds,  of  the  commission  of  the 
forgery,  of  the  sale  of  the  stock,  or  the  payment  of  the  produce 
of  such  sale  into  their  accoimt  at  Martin  &  Co.'s.  It  must  be 
admitted,  that  they  were  so  far  imposed  upon  by  the  acts  of  their 
partner,  as  to  be  ignorant  that  the  sum  above  mentioned  was  the 
produce  of  the  plaintiff's  stock ;  but  it  is  equally  clear  that  the 
defendants  might  have  discovered  the  payment  of  the  money, 
and  the  source  from  which  it  was  derived,  if  they  had  used 
the  ordinary  diligence  of  men  of  business.  If  they  had  not  the 
actual  knowledge,  they  had  all  the  means  of  knowledge;  and 
there  is  no  principle  of  law  upon  which  they  can  succeed  in 

[  •290  ]  *protecting  themselves  from  responsibility,  in  a  case  wherein, 
if  actual  knowledge  was  necessary,  they  might  have  acquired  it 
by  using  the  ordinary  diligence  which  their  calling  requires. 

As  to  the  last  ground  of  objection  to  the  plaintiff's  right  to 
recover,  it  is  argued,  that  by  the  agreement  into  which  she 
entered  with  the  Bank,  and  under  which  she  has  received,  from 
the  time  of  the  sale,  the  dividends  which  would  have  become  due, 
she  has  disaffirmed  the  sale  with  a  full  knowledge  of  all  the  facts, 
and  therefore  cannot  now  be  allowed  to  set  it  up  as  a  valid  sale. 
But  it  appears  to  us  that  it  is  sufficient  to  look  to  the  terms  of 
such  agreement  to  give  an  answer  to  the  objection.  That  agree- 
ment expressly  reserves  to  Mrs.  Keating  the  right  to  have  recourse 
either  to  the  Bank  or  the  present  defendants  for  her  remedy, 
as  she  may  be  advised.  It  therefore  leaves  the  question  whether 
the  sale  is  affirmed  or  not,  completely  in  uncertainty,  until  she 
makes  her  election  to  have  recourse  to  the  one  or  other :  and  the 
agreement  is  one  which  causes  no  disadvantage  to  the  right  of 
the  defendants,  who,  if  liable,  can  only  be  liable  once  to  the 
payment  of  the  money  actually  received,  whether  the  Bank  have 
in  the  meantime  advanced  the  dividends  or  not. 

Upon  the  whole,  therefore,  we  beg  to  state  our  opinion  to  be, 
that  upon  the  question  which  has  been  proposed  to  us  by  your 
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Lordships,  Mrs.  Keating  has  the  right  to  recover  the  produce  of 
her  stock  against  the  surviving  partners  of  the  firm  who  received 
it,  under  the  circumstances  stated  in  the  special  verdict  in  an 
action  for  money  had  and  received  to  her  use. 

The  Lord  Chtbf  Justicb  of  the  Common  Pleas  desires  it  to  be 
expressly  understood,  that  he  fully  concurs  in  the  opinion  now 
delivered. 

The  Lord  Chancellor,  coming  into  the  House  after  the  learned 

Judges  had  given  their  opinion  on  another  case,  said :  I  was  not 

present  when  the  learned  Judges  gave  their  opinion  in  the  case 

of  Mar$h  v.  Keating,  which  was  a  case  of  considerable  importance, 

and  on  that  account  was  very  fit  to  be  brought  here ;  and  it  was 

in  consequence  of  that  I  recommended  it  should  come  here,  when 

it  was  before  me  in  the  Court  of  Chancery.    The  learned  Judges 

have  all  agreed  in  opinion,  in  support  of  the  judgment  below. 

I  therefore  move  your  Lordships  that  that  judgment  be  affirmed; 

but  at  the  same  time   without  costs,  in  consideration  of  the 

importance  of  the  question,  and  the  opinion  of  the  Court  below 

having  been  in  favour  of  taking  the  sense  of  your  Lordships' 

Bouse 

Judgment  affirmed  without  costs. 


Habsh 

r. 

Keating. 


[291] 


Appeal  trom  the  Court  of  Chancery. 

ATTORNEY-GENERAL  v.  The  PRINCIPAL  and 
SCHOLARS  op  KING'S  HALL  and  COLLEGE  of 
BRAZEN  NOSE,  in  Oxford,  Governors  of  the 
Free  School  op  Queen  Elizabeth,  in  Middleton. 

(2  Clark  &  PinneUy,  295—330 ;  S.  C.  8  Bligh  (N.  S.)  377 ;  affirming  1  L.  J. 

(N.  S.)  Ch.  66. 

Where  property  ia  given  to  a  ooiporate  body  by  one  of  its  own  members 
as  trustees  for  the  maintenance  of  a  school,  with  directions  to  make  certain 
fixed  annual  payments  thereout,  the  surplus,  after  satisfying  the  exact 
diai^^es  first  created  upon  the  property,  belongs  to  the  corporate  body. 

The  manner  in  which  the  donor  of  the  property,  who  was  the  first  trustee 
under  the  grant  by  which  the  school  was  provided  for,  conducted  himself 
in  the  disteibution  of  the  income,  is  very  strong  evidence  of  intention, 
and  may  be  so  treated  by  the  Court  in  construing  the  grant  itself. 

This  was  an  information  filed  by  the  Attorney-General  in  the 

Court  of  Chancery,  at  the  relation  of  the  appellants,  against  the 


1834, 
July  16. 
Aug,     ' 


13. 


Loid 

Bboughah 

L.C. 

[  295] 
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A.-6.        respondents,  on  the  18th  of  June,  1827,  to  obtain  the  decree  and 
BbazenXose  directions  of  the  Court  for  the  better  maintenance  and  augmen- 
College.     Nation  of  the  Free  School  of  Queen  Elizabeth,  at  Middleton,  in 
the  county  of  Lancaster ;  and  for  the  application  of  the  surplus 
rents,  and  the  fines  arising  from  the  charity  estates  in  question 
in  the  cause,  to  those  purposes,  such  surplus  income  being  alleged 
to  be  unlawfully  applied  by  the  respondents  to  their  own  use,  or 
for  their  general  corporate  purposes. 
[  296  ]  The  case  stated  by  the  information  was  in  substance  as  follows : 

[That  by  letters  patent,  dated  the  11th  of  August,  1572,  on  the 
petition  of  Alexander  Nowell,  clerk,  Dean  of  the  Cathedral  Church 
of  St.  Paul's,  London,  a  free  Grammar  School  was  established 
at  Middleton,  for  the  education  of  youth  therein,]  and  in  the 
neighbouring  places  dwelling,  in  grammar,  which  should  remain 
for  ever,  and  be  called  the  Free  School  of  Queen  Elizabeth,  in 
Middleton;  with  one  master  or  pedagogue,  and  one  under-master; 
and  whensoever  the  office  or  place  of  master  or  pedagogue  should 
in  future  become  void,  her  Majesty  willed  and  ordained  that  then 
[  •297  ]  and  so  often  the  aforesaid  Alexander  Nowell,  during  his  *life,  in 
the  manner  therein  mentioned,  should  nominate  and  appoint;  and 
after  the  death  of  the  said  Alexander  Nowell,  the  principal  and 
scholars  of  [Brazen  Nose  College,  Oxford,  and  their  successors, 
or  the  principal  and  the  majority  of  six  senior  scholars,  fellows  of 
the  same  College  for  the  time  being  for  ever,  in  the  manner 
therein  mentioned,  should  appoint  a  master  or  pedagogue  of  the 
Free  School  aforesaid :  also  her  said  Majesty  did  incorporate  the 
said  masters  or  pedagogues  of  the  Free  School,  by  the  name  of 
the  Master  of  the  Free  School  of  Queen  Elizabeth,  in  Middleton. 
The  said  Alexander  Nowell  in  his  life-time,  and  the  principal 
and  scholars  of  the  said  College  after  his  death,  were  declared 
entitled  to  nominate  and  appoint  the  under-master.  And  more- 
over she  did  will,  ordain  and  grant,  that  the  principal  and  scholars 
of  Brazen  Nose  College,  and  their  successors,  should  be  governors 
of  the  Free  School  aforesaid  for  ever ;  and  that  they  and  their 
successors,  governors  of  the  aforesaid  Free  School,  should  be  one 
body  corporate,]  by  the  name  of  principal  and  scholars  of  King's 
Hall  and  College  of  Brazen  Nose,  in  Oxford,  governors  of  the 
Free  School  of  Queen  Elizabeth,  in  Middleton,  incorporate  and 
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established.     The  principal  and  scholars  were  for  this  purpose        a.-o. 
incorporated  and  *made  capable  of  taking  lands,  &c.  and  were  brazen  Nose 
to  have  a  common  seal,  &c.    And  she  did  will  and  ordain,  that      Collbob. 

r  *298  1 

further  there  should  be,  of  her  own  foundation,  in  the  aforesaid 
^College  of  Brazen  Nose,  above  the  ancient  and  accustomed 
number  of  scholarships  and  scholars  established  in  the  same 
College,]  six  scholarships  or  places  for  scholars,  to  continue  for 
ever;  and  that  six  proper  youths,  who  should  have  perfectly 
learned  the  rudiments  of  grammar,  (either  in  the  Free  School 
aforesaid,  which  she  chiefly  desired,  if  so  many  from  time  to 
time  therein  should  be  found  who  should  have  been  in  the  same 
school  for  three  years  at  the  least ;  or  otherwise  in  the  schools 
of  Whalley  or  Bumeley,  in  her  said  county  of  Lancaster,  if  so 
many  in  the  same  or  any  other  of  them  should  be  found  fit,  who 
had  been  in  any  other  of  them  for  three  years  at  the  least ;  or 
otherwise,  in  any  other  grammar  school  in  her  said  county  of 
Lancaster,)  should  be  joined  to  the  said  [College,  from  time  to 
time,  and  unto  the  same  scholarships  or  places  for  scholars  from 
time  to  time  should  be  appointed,  and  should  enjoy  the  same  for 
six  years  and  no  more,  and  should  be  called  scholars  of  Queen 
Elizabeth,  in  King's  Hall  or  College  of  Brazen  Nose,  and  should 
have  a  perpetual  succession ;  and  that  the  nomination  of  such 
six  scholars,  from  time  to  time  to  be  chosen  into  the  said  College, 
should  belong  to  the  said  Alexander  Nowell  as  long  as  he  should 
live,  and  after  his  decease  to  the  said  principal  and  scholars  of  the 
College  aforesaid,  and  their  successors  for  ever,  to  be  nominated 
and  elected  in  the  manner  and  form  in  which  the  then  present 
scholars,  fellows  of  the  same  College,]  were  nominated  and  [  299  ] 
chosen.  The  letters  patent  then  directed  the  manner  in  which 
the  presentation  of  the  said  scholars  should  be  made,  and  com- 
manded that  they  should  be  subject  to  the  same  statutes  and 
ordinances  as  the  other  scholars  of  the  College,  with  which 
College  they  were  incorporated.  The  letters  patent  then  recited 
Alexander  Nowell's  purpose  to  establish  more  scholarships,  and 
gave  license  to  the  said  Alexander  Nowell,  his  heirs,  executors, 
administrators  and  assigns,  that  he  or  they,  or  any  one  of  them, 
might,  and  might  be  able  to  make,  found,  erect  and  establish 
seven  scholarships  or  places  for  scholars  (besides  the  aforesaid 
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A.-G.  six  scholarships  thereby  established,  and  above  the  accustomed 
Brazen  Nose  number  of  scholarships,  in  the  aforesaid  King's  Hall  and  College 
College,  aforesaid,  of  old  appointed),  either  all  together  or  at  different 
times,  in  the  said  King's  Hall  and  College  for  ever,  and  to  all 
future  times  to  continue.  These  scholarships  were  to  be  under 
the  same  regulations  as  those  previously  established,  and  the 
said  seven  scholars  were  to  be  elected  from  Middleton  school,  or 
from  the  schools  of  Whalley  or  Bumeley,  or  any  other  grammar 
school  in  the  county  of  Lancaster.  Their  stipends  to  be  fixed  by 
Alexander  Nowell,  his  heirs,  &c. ;  and  power  was  granted  to 
Alexander  Nowell  during  his  life,  and  to  the  principal  and  scholars 
afterwards,  to  make  ordinances  touching  the  governing  and 
directing  the  masters,  &c.,  and  touching  the  stipends  and  salaries 
of  the  said  master  and  under-master  of  the  Free  School  aforesaid; 
and  of  the  scholars  in  King's  Hall  and  College  aforesaid,  as  well 
founded  as  aforesaid  or  to  be  founded,  and  every  of  them ;  and 
also  every  other  thing  whatsoever,  signified  or  to  be  signified, 
touching  and  concerning  the  same  Free  School,  and  the  scholars 
of  the  same  for  the  time  being,  and  the  order,  governance, 
[  •800  ]  *preservation  and  disposition  of  the  rents  and  revenues  for  the 
support  of  the  said  Free  School  and  scholars,  so  that  the  said 
ordinances  and  statutes  should  not  be  contrary  to  the  ordinances 
in  those  her  letters  patent  expressed;  which  said  statutes  and 
ordinances,  so  to  be  made,  she  did  will,  grant  and  command, 
firmly  and  inviolably  to  be  observed  from  time  to  time  for  ever. 
Her  Majesty  then  granted  certain  lands  to  the  principal  and 
fellows,  governors  of  the  Free  School  of  Queen  Elizabeth,  for  the 
purposes  of  the  school.  The  premises  granted  extended  to  the 
value  of  281.  Is.  2d.  per  annum;  to  hold  to  the  principal  and 
scholars,  governors  of  the  Free  School,  and  their  successors,  in 
free  alms,  paying  to  the  Queen  the  yearly  rent  of  81.  7«.  2d. 
To  this  intent,  that  out  of  the  premises  thereby  before  granted, 
and  of  other  lands,  tenements,  rents  and  hereditaments  in  future, 
to  the  use  of  the  Free  School  aforesaid,  and  (i)  the  scholars 

(1)  The  passage  here  was  said  to  put  in  opposition  to  the  words,  *'ad 

be  incorrectly  translated,  the  words  propn'um  opus  et  usum."    The  whole 

being  **Ed  tamen  intaitione,*'  and  it  passage  stood  thus  in  the  original: 

was  said  that  the  word  tamen  was  **prsedict'  principali  et  scholaribus 
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aforesaid,  and  granted  to  the  use  of  the  aforesaid  principal  and        A..G. 
scholars  [of  Brazen  Nose  College,  governors  of  the  Free  School  braze^nNosb 
aforesaid,  or  their  successors,  to  be  given  and  granted,  the  said     College. 
principal  and  scholars,  governors]  *of  the  Free  School  aforesaid,       [  *30i  ] 
and  their  successors,  should  pay,  or  cause  to  be  paid,  annually 
for  ever,  a  certain  annual  stipend  of  20  marks,  at  the  least,  of 
lawful  money  of  England,  to  [Edmund  Ireland,  the  then  master 
of  the  Free  School  aforesaid,  and  his  successors  for  the  time 
being;  a  certain  annual  stipend  of  10  marks,  at  the  least,  of 
lawful  money  of  England  aforesaid,  to  the  under-master  of  the 
aforesaid  Free  School,  for  the  time  being,  as  therein  mentioned ; 
and  to  each  of  the  six  scholars,  by  her  as  aforesaid  founded,  and 
to  be  chosen  and  elected  into  King's  Hall  and  College  aforesaid, 
from  time  to  time,  five  marks  of  lawful  money  of  England, 
annually  payable  as  therein  mentioned.      And  moreover,  she 
gave  and  granted  to  the]  governors  of  the  Free  School  aforesaid, 
and  to  their  successors,  special  and  free  licence,  &c.  to  receive 
to  them  and  their  successors,  after  the  date  thereof  for  ever 
(above  the  premises  thereby  granted,   and  above  the  lands, 
tenements  and  hereditaments  whatsoever  received,  or  to  be  there- 
after received,  by  the  aforesaid  principal  and  scholars  of  [Brazen 
Nose  College,]  by  virtue  of  any  letters  patent,  by  her  progenitors, 
or  any  of  them,  or  by  their  licence  to  the  same  principal  and 
flcholars  thereinbefore  granted),  as  well  for  the  better  support 
and  maintenance  of  the  Free   School  aforesaid,  and  scholars 
aforesaid,  those  as  well  thereby  founded  as  those  in  future  to  be 
foonded,  as  for  the  support  of  poor  students  in  the  said  [College,] 
and  for  farther  augmenting  the  number  of  scholars  *or  students,       [  *302  ] 
as  well  of  her,  her  heirs  and  successors,  as  of  the  said  Alexander 
Nowell,  his  heirs,  &c.  or  of  any  other  persons  or  person  what- 
soever, any  manors,  &c.  within  the  kingdom  of  England,  or 

Anise  RegisB  et  Collegii  de  Brasen  scholeB  prsed',  et  suocessorum  suorum 

NoBeinOxon*,GubeTnatoribu8liber8B  imppm.    Ek  tamen  intentione  quod 

fidioue  BeginsB  Elizabeth,  in  Mid-  et  prsemissis  ooncessis  &c.  ad  iisum 

dletoii  prod',  et  successoribus  suis,  liberee  scholse  prsed*,  et  discipulorum 

imperpetatiinadpropriUyOpuBetusum  prsBdcomm,   prsedictis   principali  et 

mrondem  principalis  et  scholariia'  scholaribus  AilUb  Begise,  Gubemato- 

ejoadem  Anl»  Begise  et  Collegii  de  ribus,  &c." 
Siamu  Nose,  Gubematorum  liberse 
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^  .0         elsewhere  within  her  dominions,  which  were  not  held  immediately 

^-  „       of  her,  her  heirs  or  successors,  in  capite  or  otherwise,  by  military 
Brazen  NosK  *  *  i-  *    j  j 

College,  service,  if  only  they  did  not  exceed  the  clear  yearly  value  of  lOOZ., 
beyond  all  burthens  and  reprisals,  according  to  the  true  yearly  value 
of  the  same ;  and  to  the  same  Alexander  Nowell,  his  heirs,  &c., 
and  to  any  persons  whomsoever,  that  he  or  they  might  give,  &c.  the 
manors,  &c.  which  were  not  held  for  her,  her  heirs  or  successors, 
immediately,  in  capite  or  otherwise,  by  military  service,  of  the 
clear  yearly  value  of  lOOZ.,  beyond  all  burthens  and  reprisals, 
according  to  the  true  ancient  value  of  the  same,  to  the  said 
principal  and  scholars  of  [Brazen  Nose  College,]  governors  of 
the  Free  School  aforesaid,  and  to  their  successors,  for  the  use 
aforesaid,  for  ever ;  by  the  tenor  of  those  presents  likewise  she 
gave  special  licence  to  have,  hold  and  enjoy,  and  in  mortmain, 
to  the  said  *  *  governors  of  the  Free  School  aforesaid,  and 
their  successors,  to  possess  for  ever  as  therein  mentioned. 

The  information  then  stated  certain  deeds  creating  the  funds 
necessary  for  carrying  into  effect  the  intention  expressed  in  the 
letters  patent ;  most  of  these  were  deeds  relating  to  lands  which 
Dean  Nowell  had  himself  purchased.  These  lands  were  granted 
by  Dean  Nowell  to  the  Queen,  and  by  her  second  letters  patent 
were  granted  by  her  for  the  purposes  of  the  charity.  This  course 
was  adopted  in  order  to  avoid  the  Statutes  of  Mortmain. 
[-  303  -j  And  the  information  further  stated,  that  by  letters  patent, 

dated  25th  June,  1579,  it  was  witnessed  that  her  Majesty,  of  her 
special  grace,  &c.  and  also  at  the  humble  petition  of  the  said 
Alexander  Nowell,  gave  and  granted  to  the  principal  and  scholars 
of  Brazen  Nose,  governors  of  her  said  Free  School  in  Middleton, 
all  that  the  said  lordship  and  manor  of  Upbury,  and  other  the 
hereditaments  and  premises  mentioned  and  comprised  in  a  certain 
deed-poll  therein  referred  to,  all  and  singular  which  premises  her 
said  Majesty  then  lately  had,  to  her  or  her  heirs  and  successors, 
of  the  gift  and  grant  of  the  said  Alexander  Nowell,  as  by  the 
^iTiting  of  the  said  Alexander  to  her  made,  and  in  her  Chancery 
enrolled,  of  record  more  fully  was  manifest  and  appeared,  as 
fully  and  freely,  and  wholly,  as  any  person  or  persons  theretofore 
having,  holding,  or  being  seised  of  the  same,  or  any  parcel  of  the 
same,  ever  had,  or  ought  to  have  held  or  enjoyed  the  same,  or 
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any  parcel  of  them ;  to  hold  in  perpetual  mortmain,  to  possess        A..G. 
the  said   manors,   &c.  with  their  appurtenances,   to  the   said  bbazenNosx 
principal   and   scholars  of  King's  Hall  and  College  aforesaid,     College. 
governors   of   her  said  Free   School   in   Middleton,   and  their 
successors ;  to  hold  of  her  said  Majesty,  her  heirs  and  successors, 
in  free,  pure  and  perpetual  alms,  for  ever.     And  her  said  Majesty 
willed  also,  that  the  aforesaid  principal,  and  every  one  of  the 
fellows  of  the  College  aforesaid,  when  they  should  receive  the 
said    letters    patent  of  her  Majesty's   said  gift,   should  each 
separately  take  an  oath  in  their  public  assembly,  that  they  would 
pay  over  (i)   the  rents  and  sums  of  money  which  from  the  said 
*manor  of  Upbury  and  rectory  of  Gillingham  should  come  into       [  *304  ] 
their  hands,  onto  and  for  the  purposes  thereinafter  set  forth,  for 
ever,  in  all  times  then  to  come  ;   that  is  to  say,  that  they  would 
pay  every  year   to  each   of  her   said   Majesty's   thirteen  poor 
scholars,  elected  out  of  her  Free  School  in  Middleton  aforesaid, 
or  other  achools  in  her  said  county  of  Lancaster,  according  to  her 
foundation  of  the  said  school,  for  their  support  (2),  8{.  68.  8d.  of 
lawful  money  of  Great  Britain  ;   and  to  the  master  of  her  said 
Free  School  in  Middleton,  23^.  4d.  per  annum  ;  and  to  the  under- 
master  of  the  said  school,  8Z.  ds.  8d.  per  annum  ;  as  an  augmen- 
tation or   increase  of  their   stipends,  by  equal   portions,  every 
period  of  three  months,  or  usual  quarters  of  the  year.     Also,  as 
she  uii.derstood  that  the  stipends  of  the  principal  and  fellows  of 
the  said  College  were  very  small,  her  said  Majesty  willed,  that 
oat  of  the  said  rents  and  sums  of  money  they  should  pay  68,  8d. 
every  week,  for  the  improvement  of   the  commons  of  the  said 
principal  and  fellows,  who  should  be  present  in  the  said  College 
daring  those  weeks,  or  should  be  absent  on  College  business  ;  of 
which  sum,  every  week,  16d.  should  be  given  to  the  principal,  if 
present;    lOcL  to  the  vice-principal,  if  present;   and  the  other 
if.  6d.  to  the  fellows  who  should  be  present,  for  the  increase  of 
their  commons ;   but  if  the  principal,  vice-principal,  fellows  or 
fellow,  should  be  absent,  and  that  absence  be  not  on  the  business  of 

(1)  This  expression   it  was   con-  **pay  over,"  but  to   "bestow"  or 

tended,  on  the  part  of  the  respon-  ''employ." 

dents,    was   improperly   translated.  (2)  The  words  here  were  (u2  fpM>rt<m 

Hie  word  was  "  impendent,"  which  victum,  which  the  respondents  oon- 

was  said  by  them  to  mean  not  to  tended  meant ''towards  their  living.*^ 

£.B. — ^VOL.  XMVn.  8 
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A«.G.        the  College,  then  her  Majesty  willed  that  they  should  give  them  no 

Brazen  Nose  part  of  the  said  6«.  6d.  for  the  time  of  such  absence ;  but  when  the 

College,     principal  should  be  absent,  and  not  on  the  business  of  the  College, 

then  her  Majesty  willed  that  they  should  give  no  part  of  the  said 

[  •305  ]  6«.  8d.  for  *the  time  of  such  absence ;  but  when  the  principal  and 
scholars  should  be  absent,  and  not  on  the  business  of  the  College, 
the  vice-principal  then  present  should  receive  16d. ;  and  when 
the  vice-principal  should  be  absent,  and  not  on  the  business 
of  the  College,  the  senior  of  the  fellows  who  should  fill  his  place 
should  receive  10^.  above  and  beyond  his  share  of  the  said  4^.  6d. : 
moreover,  her  Majesty  willed  that  every  principal  and  fellow  at 
the  time  of  his  election  or  admission,  or  afterwards,  severally 
should  take  an  oath  at  the  public  assembly  of  the  fellows  of  the 
College  aforesaid,  that  they  would  expend  (i)  the  said  rents  and 
sums  of  money  for  the  purposes  aforesaid ;  and  also  should  take 
an  oath  that,  as  often  as  any  fellowship  or  fellowships  should 
happen  to  be  vacant,  they  should  choose  and  admit  him  or  them 
from  among  her  said  scholars  aforesaid,  who  should  either  be 
superior  or  equal  to  the  other  competitors  in  erudition,  probity  of 
conduct,  or  piety,  into  such  fellowship  or  fellowships. 

The  information  stated  that  the  rents  under  the  indenture  of 
26th  October,  1574,  together  with  the  conventional  rent  of 
4L  13«.  4rf.,  amounting  together  to  SSI.  0«.  6rf.  were  for  several 
years  received  by  the  principal  and  scholars,  and  applied  by  them 
in  payment  of  the  stipends  under  the  letters  patent.  But  that 
after  the  year  1590,  the  rent  of  41. 18«.  4rf.  ceased  to  be  so  applied, 
but  was  applied  by  them  to  their  own  use,  they  alleging  that  it  was 
the  intention  of  Alexander  Nowell  that  the  same  should  be  unap- 
propriated, and  fall  into  the  general  revenues  of  the  College. 
That  there  was  no  evidence  of  such  intention  in  the  letters  patent. 

[  *306  ]  *That  the  principal  and  scholars,  for  several  years  after  they 
entered  into  the  receipt  of  the  rent  of  66Z.  18«.  4d.,  applied  the 
same  in  payment  of  their  stipends,  except  certain  portions  during 
non-residence,  which  were  improperly  applied  to  their  own  use. 
That  at  Michaelmas,  1686,  the  principal  and  scholars  entered 

(1)  This  was  another  instance  of      it  was  urged  meant  to  **  apply,  bestow 
the  alleged  inaccuracy  of  the  trans-      or  employ/' 
lation.    The  verb  was  {nipendo,  which 
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into  possession  of  the  manor  of  Upbury,  and  granted  leases  for  A.-0. 
short  terms,  reserving  the  old  rent,  and  took  fines  apon  renewals,  brazbnN osx 
and  applied  the  fines  and  surplus  rents  to  their  own  use.  That  ^^^^^^ 
for  several  years  after  the  date  of  the  letters  patent,  the  surplus 
rents  were  applied  in  payment  of  the  stipends  in  support  of  the 
thirteen  scholarships  ;  but  that  in  1700,  these  thirteen  scholar- 
ships were  reduced  and  consolidated,  notwithstanding  which, 
there  had  been  a  deficiency  of  candidates  for  the  scholarships. 
And  that  the  stipends  unappropriated  were  applied  by  the  principal 
and  scholars  to  their  own  use,  or  to  the  general  benefit  of  the 
College.  The  information  then  stated  the  particulars  of  what  the 
trust  estates  consisted,  the  manner  in  which  the  value  of  those 
estates  had  increased,  and  in  which  the  income  had  been  applied. 
The  information  alleged  that  the  school-house  had  been  built  at 
the  expense  of  Alexander  Nowell,  and  that  it  was  now  in  a  ruinous 
state  and  condition. 

The  information  further  stated,  that  the  school  consisted  of, 
and  was  divided  into,  an  upper  and  a  lower  school ;  whereof 
the  upp«r  school  contained  about  forty  or  fifty  boys,  who 
were  for  the  most  part  taught  only  reading,  writing  and 
arithmetic,  a  very  few,  if  any,  of  the  boys  being  instructed 
in  classical  learning,  according  to  what  appeared  by  the  letters 
patent  to  have  been  the  primary  intention  of  the  said  establish- 
ment, bat  which  had  for  a  great  many  years  past  been  wholly,  or 
almost  wholly,  neglected  *and  abandoned ;  that  the  lower  school  [  *307  ] 
contained  about  sixty  or  seventy  boys  and  girls,  who  were  taught 
only  reading  and  writing;  and  that  for  their  education  in  the 
upper  school  the  boys  paid  to  the  said  head-master  the  sum  of 
1/.  lir.  each  per  quarter;  and  that  for  their  education  in  the 
lower  school,  the  boys  and  girls  paid  to  the  said  under-master, 
m  some  cases  the  sum  of  four-pence,  and  in  other  cases  the  sum 
of  two-pence  each  by  the  week ;  all  which  payments,  together 
with  the  subjects  and  mode  of  instruction,  were  alleged  by  the 
information  to  be  contrary  to,  or  wholly  inconsistent  with,  the 
charitable  intents  and  purposes  of  the  founders. 

The  information  further  stated,  that  no  scholars  had  been 
elected  from  the  school  at  Middleton  for  several  years  past ;  that 
the  purposes  of  the  charity  were  neglected,  notwithstanding  the 

8—2 
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A.-G.  funds  were  amply  sufficient.  It  alleged  that  the  respondents 
BbazutNose  were  trustees  of  the  whole  surplus  income,  for  the  benefit  of  the 
CJoLLBOB.  -pree  Grammar  School  at  Middleton,  and  such  other  objects  of  the 
founder's  bounty  as  were  still  capable  of  being  carried  into  effect. 
But  that  they  had  for  a  century  ceased  to  apply  the  income  of 
the  charity,  except  to  pay  the  stipends  of  the  master  and  under- 
master. 

And  the  information  therefore  prayed,  that  the  rights  of  the 
charity,  in  respect  of  the  several  matters  mentioned  in  the 
information,  might  be  ascertained  and  declared ;  that  all  proper 
directions  might  be  given  for  the  establishment  and  maintenance 
of  the  charity,  and  for  the  incvsase  and  augmentation  of  the  said 
establishment,  by  and  out  of  the  charity  estates ;  and  that  an 
account  might  be  taken  of  the  estates  belonging  to  the  charity, 
or  which  were  then  subject  to  the  trusts  thereof,  and  of  what  was 
due  in  respect  thereof  from  the  respondents,  in  their  capacity  of 
[  'SOS  ]  ^governors  of  the  Free  School  of  Queen  Elizabeth  at  Middleton  ; 
and  that  what  should  be  found  due  from  them  might  be  answered 
and  paid  by  them  ;  and  that  it  might  be  referred  to  one  of  the 
Masters  of  the  Court  to  approve  of  a  scheme  for  the  application 
thereof,  and  for  the  better  regulation  of  the  charity  in  future,  and 
the  administration  of  the  charity  estates,  and  the  application  of 
the  funds  and  income  of  the  charit}'  to  the  purposes  so  to  be 
declared  respecting  the  same;  and  that  in  the  mean  time  a 
receiver  might  be  appointed  of  the  charity  estates,  with  the  usual 
directions. 

The  answer  of  the  respondents  admitted  the  letters  patent  and 
other  documents,  and  admitted  the  possession  of  the  estates. 
The  answer  then  stated  that  the  rents,  amounting  to  201.  per 
annum,  under  the  first  letters  patent,  were  applied  in  payment 
of  the  stipends  of  the  master  and  under-master.  That  from  1589, 
the  rent  of  66i.  13«.  4d.,  which  was  also  reserved  on  the  subse- 
quent lease,  was  also  duly  applied,  except  as  to  some  parts  of 
such  stipends,  which  were  allowed  to  fall  into  the  general  revenue 
of  the  College ;  and  afterwards  the  disposition  thereof  was 
regulated  by  A.  Nowell.  That  the  endowment  of  thirteen  scholars 
failed  of  taking  full  effect.  That  there  was  no  time  when  the 
scholarships  were  filled  from  Middleton  school.     That  in  conse- 
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quence  of  that  circamBtance,  other  students  were  nominated  by        A.-G. 
Nowell ;  and  that  as  early  as  1609,  birth  in  Lancashire  became  brazen  Nobb 
a  sufficient  ground   of  eligibility.      That  as  the  respondents     Colleob. 
believed  that  the  number  of  scholars  could  not  by  any  remedial 
means  be  kept  full,  they  did  about  the  year  1700  effect  a  consolida- 
tion of  twelve  of  the  scholarships  into  one  ;  that  the  consoUdated 
stipends  were  paid,  except  during  vacancies.     *That  the  thirteenth       [  *309  1 
scholarship  was  usually  vacant;   and   that  the  surplus,  after 
answering   the  prescribed  payments,  was  used  for  the  general 
benefit  of  the  College,  in  the  same  manner  as  it  had  been  during 
the  life  of  Dean  Nowell  himself. 

The  answer  further  stated,  that  the  rent  of  41.  Ids.  4d.  was 
applied  toward  the  finding  of  the  Queen's  scholars  until  1590, 
when  the  principal  and  scholars  came  into  possession  of  the 
rents  and  profits  of  the  manor  of  Upbury,  when  Dean  Nowell 
considering  it  unappropriated,  allowed  it  to  fall  into  the  general 
revenues  of  the  College  ;  and  afterwards,  in  1590, 1591  and  1592, 
Dean  Nowell  applied  to  the  principal  and  scholars  to  pay  it  to 
one  of  his  relations,  and  which  was  done  for  those  three  years, 
and  the  money  itself  had  been  ever  since  disposed  of  as  part  of 
the  unappropriated  revenues  of  the  College. 

The  answer  further  stated,  that  the  defendants  had  constantly 
allowed  the  master  of  the  school  to  hold  and  enjoy  the  lands 
attached  to  it.     That  the  stipends  to  the  master  and   under- 
master  had  been  duly  and  regularly  paid.     That  no  scholars  had 
been  elected   from  Middleton  to  Brazen  Nose  during  the  last 
twenty  years;    but  by  reason  that  the  registries  of  the  said 
College,  though  they  regularly  noticed  the  elections  and  dates 
of  the  elections  of  scholars,  did  not,  except  occasionally,  indicate 
from  what  school  they  came,  the  respondents  did  not  know  and 
could  not  set  forth  whether,  during  the  space  of  the  last  century, 
any  scholars  had  been  elected  from  the  said  school  at  Middleton 
to  Brazen  Nose  College  aforesaid ;  but  they  believed  that  in  all 
snch  elections  a  preference  had  been  given  to  such  candidates,  if 
any,  as  presented  themselves  from  schools  within  the  scope  and 
directions  of  the  said  *grant.    And  the  defendants  stated  they       [  'Sio  1 
did  not  believe  that  it  was  the  intention  of  Queen  Elizabeth  or 
of  Dean  Nowell  that  the  whole  of  the  trust  property  should  be 
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A..G.  applied  for  the  suBtentation  of  the  school,  but  that  Brazen  Nose 
Brazen NosB  College  was  an  equal  object  of  Dean  NowelPs  bounty ;  and  they 
CJoLLBOB.  supported  this  allegation  by  reference  to  the  conduct  of  Dean 
Nowell  himself,  with  respect  to  the  appropriation  of  the  funds. 
They  further  alleged  that  Alexander  Nowell  was  educated  at 
Brazen  Nose,  was  a  fellow  of  the  College,  and  subsequently  to 
the  second  letters  patent  became  principal  thereof,  and  during 
the  time  he  was  such  principal  the  surplus  of  the  rents  was  taken 
by  the  College  for  its  own  proper  use.  They  submitted  that  he 
purposely  limited  the  stipends,  in  the  expectation  that  the  rents 
would  not  be  increased,  nor  the  stipends  altered ;  and  that  he 
meant  and  intended  that  the  contingent  advantage  which  might 
accrue  from  a  fine  upon  the  renewals  of  the  lease  of  the  said 
estates,  in  case  the  same  should  progressively  increase  in  value, 
would  and  should  be  retaiaed  by  the  principal  and  scholars  of  the 
said  College,  and  applied  to  the  general  use  and  benefit  thereof ; 
and  therefore  that  he  gave  no  direction  for  the  application  of  any 
future  surplus.  And  that  accordingly,  the  surplus  of  such  rents 
and  profits  had  from  the  very  earliest  time,  when  the  said 
priacipal  and  scholars  of  Brazen  Nose  became  possessed  of  and 
entitled  to  the  same,  been  applied  and  administered  for  the 
general  benefit  of  the  said  College,  and  its  advancement  as  an 
institution  of  classical  learning,  without  control  or  opposition  by 
the  said  Alexander  Nowell  during  his  life-time,  and  without  being 
at  any  time  challenged  or  called  in  question.  And  the  said 
defendants  did  humbly  insist  upon  such  uniform  enjoyment  and 
[  *sii  ]  administration  as  evidence  *of  the  intention  of  the  said  grant,  and 
of  the  founder  of  the  said  charity ;  and  they  did  submit  that  such 
use  and  administration  was  an  application  thereof  to  a  charitable 
purpose  and  consistent  with  the  general  purposes  of  the  said 
grant,  and  ought  not  to  be  disturbed.  And  the  defendants  by 
their  answer  further  stated,  that  the  oath  in  the  said  letters 
patent  of  1579,  required  to  be  taken  by  the  principal  and  fellows 
of  the  said  Hall  and  College  of  Brazen  Nose,  had  never  been 
taken ;  and  that  the  same,  so  far  as  regarded  a  preference  to 
be  given  to  the  said  Queen's  scholars  in  the  election  of  fellows 
of  the  said  College,  was  inconsistent  and  irreconcileable  with 
the  original  statutes  of  the  said  College  and  the  oath  required 


TOL.  xxxvn.]      1884.    H.  L.    a  CL.  &  FIN.  811—312.  119 

by  the  foonders  thereof;  and  that  accordingly  another  form        a.-g. 
of  oath  was,  as  appeared  by  the  said  registry,  substituted  by  BEAzrarNosB 
Dean  Nowell,  in  lieu  of  that  directed  to  be  taken  by  the  letters     College. 
patent. 

That  the  charity  estates  were  considerable,  but  not  of  the  value 
of  3,000{.  per  annum :  that  Nowell  treated  the  chapel  of  Lyginge 
as  the  property  of  the  College :  that  the  defendants  were  not 
intended  to  be  trustees  of  the  estates  for  the  benefit  of  the  school, 
beyond  the  amount  of  the  several  stipends :  that  the  trust 
property  had  never  been  misapplied :  that  it  was  the  universal 
practice  of  Colleges  to  apply  for  their  general  corporate  purposes 
the  surplus  arising  from  grants  to  them,  after  payment  of  the 
particular  charges  thereon ;  and  any  interference  with  this  rule, 
estabUshed  for  centuries,  would  cause  great  confusion  and  distress 
in  all  the  older  Colleges  of  both  Universities.  That  such 
appUcation  ought  not  to  be  disturbed. 

The  answer  of  the  principal  and  scholars  to  the  amended 
information,  stated  that  arrears  of  rent  were  remitted  by  the 
College  to  the  tenants,  at  the  request  of  Alexander  Nowell :  that 
scholars  were  admitted  on  ^condition  that  they  should  not  be  [  *812  ] 
entitled  to  any  salaries  until  the  same  should  be  received  by  the 
College  :  that  Nowell  in  his  life-time  always  treated  the  College 
as  the  chief  object  of  his  bounty :  that  when  he  was  alive,  the 
College  with  his  consent  took  the  surplus  rents,  and  applied  them 
to  the  general  purposes  of  the  College :  that  Nowell  introduced 
the  custom  which  had  since  always  been  followed,  of  electing 
students  from  other  places  than  those  mentioned  in  the  letters 
patent :  that  the  thirteen  scholarships  continued  to  be  filled  for 
some  time  with  persons  either  elected  from  the  school  or  substi- 
tuted according  to  the  intent  of  Nowell :  that  for  a  considerable 
time  previous  to  1712,  there  had  been  a  great  deficiency  of 
candidates,  and  about  that  year,  the  principal  and  scholars  did 
consolidate  the  stipends  of  twelve  of  the  scholarships,  which  they 
might  have  retained  on  the  ground  of  their  being  vacant:  that 
they  reserved  the  thirteenth  as  evidence  of  the  original  stipend  : 
that  109  persons  had  been  in  the  enjoyment  of  the  charity  between 
the  years  1700  and  1799:  that  the  school-house  was  built 
originaUy  by  Dean  Nowell,  but  had  since  been  repaired  by  the 
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A..6.  parish  of  Middleton  :  that  the  funds  of  the  charity  had  always 
BbazenNobe  ^Q^^  applied  to  purposes  consistent  therewith.  That  the  evidence 
CoLLBGB.  Qf  ])^^  Noweirs  wishes  was  to  be  found  in  the  letters  and 
petition  of  Alexander  Nowell,  now  in  the  British  Museom,  and  to 
which  they  referred.  These  letters  were  set  out  in  an  appendix ; 
the  strongest  expressions  in  them  were  quoted  in  the  course  of 
the  argument. 

A  replication  having  been  filed  to  thesv^  answers,  issue  was 
joined  ;  and  on  the  16th  December,  1831,  the  Master  op  the 
Rolls  dismissed  the  information  without  costs.  The  case  was 
then  brought  by  appeal  into  this  House. 

[  313  ]  Mr.  Bickersteth  and  Dr.  Lmhingtofij  (with  whom  was  Mr. 

Blenmarij)  for  the  appellants : 

[  314  ]  *     *     The  College  could  not  be  intended  to  be  benefited  by  the 

grant  of  these  powers,  since  they  were  given  to  it,  not  in  its  ancient 
collegiate  and  corporate  character,  but  given  to  the  principal 
and  fellows  in  their  special  corporate  character,  as  governors 
of  the  Free   School  of  Queen  Elizabeth  in   Middleton.     *     * 

[  315  ]  The  limitation  of  20  marks  to  the  master  and  10  marks  to  the 
under-master,  by  the  addition  of  the  words  **at  the  least,"  was 
not  meant  to  be  a  limitation  applicable  for  ever,  but  was  made  at 
that  moment  because  of  the  smallness  of  the  sum  then  capable 
of  being  appropriated  to  the  support  of  the  school.  There  is  in 
the  letters  patent  a  permission  to  take  other  lands  besides  those 
originally  granted,  of  the  clear  yearly  value  of  100/.  a  year,  "  as 
well  for  the  better  support  and  maintenance  of  the  free  school 
aforesaid,  and  scholars  aforesaid,  those  as  well  thereby  founded, 
as  those  in  future  to  be  founded,  as  for  the  support  of  poor 
students  in  the  King's  Hall  and  College  of  Brazen  Nose."     It  is 

[  *316  ]  not  possible  to  contend  that  the  College  is  to  *take  the  whole  of 
this  sum,  when  the  chief  part  of  it  is  thus  distinctly  given  for  a 

[  317  ]  specific  purpose.  *  *  Whatever  may  have  been  done  with 
these  surplus  funds  in  past  times,  if  done  contrary  to  the  pro- 
visions of  the  letters  patent,  it  is  an  abuse  and  cannot  be  sup- 
ported. The  Statute  of  Limitations  will  not  run  against  a 
charity,  and  therefore  no  right  can  be  established  as  against  it 
by  mere  usage. 
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Sir  E.  Sudden  and  ^fr.  Bethel,  for  the  respondents  [cited        a.-G. 
The  Attorney-General   v.  The  Mayor  of  Coventry  (i)   and   The  bbazbnNosb 
Attorney-General  v.  The  Mayor  of  Bristol  (2)]   The  practice  which     ^o^^^^^ 
has  80  long  prevailed  with  respect  to  the  funds  in  this  case,  a 
practice  beginning  with  the  life  of  Dean  Nowell  himself,  must, 
under  these  authorities,  be  taken  into  account  in  construing  this 
instrument.    *    *    That  fact  shews  that  the  late  dealing  with 
the  revenues  was  neither  improper  in  itself,  nor  unwarranted  by 
the  donor's  intention,  nor  by  the  ancient  practice.    *     *    * 

Mr.  Bickersteth,  in  reply.      *     ♦     *  [323] 

The  LoBD  Chancellor  [after  referring  to  the  letters  patent,  Ang^s. 
and  in  particular  to  the  power  given  to  the  governors  of  the 
school,  with  Dean  Nowell  during  his  life-time,  and  by  themselves 
after  his  decease,  solely  to  make  ordinances  for  governing  the 
school  and  scholars,  and  concerning  and  touching  the  stipends 
and  salaries  of  the  said  masters  of  the  Free  Grammar  School 
aforesaid  ;  and  also  touching  anything  whatsoever  relating  to 
the  said  school,  in  the  order,  governance,  receiving  and  dis- 
position of  the  rents  and  revenues  for  the  support  of  the  school 
and  scholars,  said  :  1  This  is  a  very  important  part  of  the  endow-  [  825  J 
ment ;  for  it  appears  to  me,  upon  the  authority  and  principle  of 
adjudged  cases,  one  which  I  very  lately  decided  (in  Chancery) 
proceeding  on  the  same  principles,  the  Atherstone  School  case, 
in  which  I  reversed  the  judgment  of  the  Court  below,  where  due 
attention  had  not  been  given  to  such  provisions  as  appeared 
to  me  of  the  utmost  possible  importance  to  the  main  question, 
which  was  similar  to  that  now  in  agitation  between  these  parties, 
to  wit,  whether  the  whole  was  given  to  the  school  out  and  out, 
or  whether  the  school  had  only  a  charge  upon  the  revenues  in  a 
certain  way,  but  at  the  discretion  of  the  governors,  so  that  the 
surplus  would  belong  as  property  to  the  governors.  It  then 
gives  rents  of  considerable  value  to  the  governors,  ed  tamen 
intentione,  with  this  intent  however,  that  out  of  the  same  they 
give  to  the  master  20  marks  by  the  year,  "  at  the  least,"  to  the 
under-master  10  marks  by  the  year,  "aj;  the  least,'*  and  to  six 
poor  scholars  5  marks  by  the  year,  but  not  **  at  the  least.'*    That 

(1)  18  R.  B.  238  (3  Mad.  351, 353).  (2)  22  R.  R.  136  (2  Jac.  &  W.  294). 
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A.-a.        is,  the  minimum  is  to  be  20  and  10  marks  respectively,  as  a 

BbazenNose  yearly  stipend  to  the  master  and  usher  of  the  school,  but  there 

OoLLROB.     jg  jjQ  minimum  fixed  as  to  the  scholars :  it  is  stated  to  be  five 

marks  to  the  scholars ;  and  so  far  I  mention  this,  as  operating 

[  ♦326  ]  to  a  certain  degree  (though  *it  was  not  much  relied  upon  at  the 
Bar)  to  a  certain  degree  in  favour  of  the  argument  of  the  respon- 
dent. Nevertheless  it  is  nothing  decisive,  for  it  must  be  observed 
that  these  scholars  had  nothing  to  do  with  Middleton  Grammar 
School  at  all ;  nothing  exclusive,  for  they  may  belong  to  Whalley, 
or  Burneley,  or  in  the  event  of  neither  Whalley  nor  Bumeley 
furnishing  objects  of  charity  to  make  scholars  to  Brazen  Nose, 
suflScient  exhibitions  and  scholarships  should  be  given  to  whom- 
soever (that  has  been  the  practice  formerly)  the  masters  should 
so  choose  ;  they  have  the  choice.  There  is  then  a  very  important 
liberty  to  be  observed  upon ;  liberty  is  further  given  to  hold  other 
grants  in  mortmain,  not  exceeding  lOOZ.  a  year,  in  the  usual 
way,  for  the  support  of  the  school,  but  not  of  the  school  alone, 
but  also  for  the  support  of  the  poor  scholars  of  the  said  College 
of  Brazen  Nose.  That  is  also  the  second  observation  which  I 
have  to  make  on  the  distinct  contemplation  by  the  Queen  and 
the  founder,  of  its  not  being  confined  to  the  school  of  Middleton, 
as  it  is  now  contended  the  endowment  does  confine  it.  Now 
when  I  have  stated  these  facts,  and  one  other  thing,  I  think 
I  shall  have  stated  the  whole  case,  and  shall  have  disposed  of  it ; 
that  during  Dean  Nowell's  life  he  acted  as  visitor,  and  he  was  to 
a  great  degree  the  founder  ;  and  during  the  whole  of  that  time, 
with  his  knowledge,  with  his  consent,  and  with  his  participation, 
the  surplus  was  applied  to  the  use  of  the  College  ;  and  even  the 
stipends  of  the  scholars,  when  there  was  a  want  of  objects,  that 
is  to  say,  when  they  could  not  get  in  any  way  six  poor  scholars, 
the  profits  of  those  poor  scholars  were  applied  to  the  use  and 
benefit  of  Brazen  Nose  College,  without  the  least  reference  to 
Middleton  school.     One  other  fact  being  stated,  I  shall  have 

[  ♦327  ]  done  as  regards  the  *facts  of  the  case.  The  rent  was  at  that 
time,  at  the  very  least  (for  that  is  the  minimum)  661.  13«.  4d.  a 
year,  by  the  foundation  accounts ;  summing  them  up,  you  will 
find  that  sum:  the  charges  upon  it  were  not  66^.  13«.  4d.  but 
651.  98.  4d.,  leaving  a  clear  surplus  ungiven  away,  unappropriated 
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by  the  foundation,  not  referred  to  in  any  way  by  the  gift,  except        a.-g. 

by  a  resulting  gift  to  the  donee,  to  the  governors  I  mean,  and  brazskNose 

visitors,  namely  11.  10«.    This  is  said  to  be  a  trifling  amount.     Collbob. 

I  do  not  consider  it  a  trifling  amount ;  now  it  may  be  so ;  but  it 

was  no  such  trifling  amount  then,  when  you  find  that  that  which 

was  66L  138.  4d.  in  the  14th  of  EUzabeth,  is  now  by  the  very 

contention  on  the  part  of  the  appellants,  on  which  they  rely 

mainly,  swelled  to  somewhere  between  700i.  and  8001.  a  year.    I 

must  consider  that  we  are  to  multiply  IZ.  10«.  by  something  like 

14  or  15,  and  that  brings  us  up  to  between  201,  and  30Z.     Now  not 

only  is  it  not  inconsiderable  then,  regard  being  had  to  the  value 

of  money,  but  you  must  consider  the  proportion  it  bears  to  the 

whole  income,  and  it  is  somewhere  about  a  thirtieth  or  fortieth 

part  of  the  whole  income. 

Vpon  all  these  grounds,  therefore,  I  found  my  first  observa- 
tion ;  namely,  that  this  is  not  within  the  principle,  within  the 
rule,  of  the  Thetford  case,  the  celebrated  case,  now  the  governing 
role  in  all  such  cases,  and  reported  in  Lord  Coke's  Beports,  but 
which  is  also  to  be  found  reported  in   Duke,   though  not  so 
correctly.    *     *     The  Thetford  case  goes  on  this  principle,  that       [  328  ] 
where  nothing  is  said  of  surplus,  (for  it  is  only  in  cases  where 
nothing  is  said  that  the  question  can  arise),  where  nothing  is 
said  of  surplus,  then  you  may  safely  assume  that  it  is  given 
to  the  charity  out  and  out,  and  not  to  the  trustees,  if  it  is  not 
exhausted  by  the  gift  to  that  charity.     Suppose  for  instance,  as 
in  the  Thetford  School  case,  I  give  land  to  the  amount  of  201.  by 
the  year  (stating  the  revenue)  to  A.  and  B.  in  trust  for  the 
charity  C. :  if  I  give  15/.  to  one,  SI.  to  another,  and  21.  to  a 
third  master  or  other  party  in  the  charity,  and  will  and  declare 
that  those  three  sums  of  151.  a  year,  3Z.  a  year,  and  21.  a  year 
respectively,  shall  at  all  times  be  paid. to  such  persons;  as  those 
all  taken  together  amount  to  201.,  1  must  be  taken  to  give  all 
that  to  the  trustees  A.  and  B.  for  the  sole  use  of  the  charity. 
The  rule  of  the  Thetford  case  under  such  circumstances  is  this, 
that  this  exhaustion  of  the  fund  indicates  the  founder's  intention 
^t  the  whole  shall  be  charity  fund,  and  none  should  be  bene- 
ficiary to  the  trustees.    It  disposes  therefore  of  the  whole,  and 
raises  no  implied  trust  quoad  the  surplus  in  the  trustees  for  the 
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A.-6.        school ;  it  disposes  of  all  possible  surplus,  and  leaves  no  question 

Brazi^Nobe  o'  thi<3  description  ever  in  such  a  case  to  arise.     But  it  is  very 

CoLLBOE.     different,  when  instead  of  giving  15/.,  3/.  and  2Z.,  I  give  151.  and 

3Z.,  and  leave  2Z.  unappropriated.     There  the  rule  of  the  Th^tford 

r  *829  ]      case  *does  not  apply  at  all ;  there  you  have  given  18Z.  out  of  the 

20i.,  and  the  whole  argument  and  the  principle  and  the  rule 

in  that  case  consequently  does  not  apply.     Therefore,  my  first 

argument  on  the  present  appeal  is,  that  the  defalcation  of  the 

1/.  10«.  not  given,  takes  it  out  of  the  rule  in  the  Thetford  case, 

and  leaves  it  to  rest  on  the  other  and  general  principles  governing 

such  questions. 

Now  then,  what  is  the  intention  in  the  second  place  ?  I  infer 
that  intention  from  the  two  circumstances  I  have  already  stated, 
namely,  that  the  Middleton  school  is  not  the  only  object  of  the 
bounty  of  the  founder,  but  the  six  scholarships  to  Brazen  Nose 
are  included  therein  ;  and  those  six  scholarships  to  Brazen  Nose 
are  not  to  be  taken  from  Middleton  school  lads  solely,  but  may 
be  filled  from  the  schools  of  Whalley  and  Burneley,  which  are  not 
mentioned  in  the  endowment ;  and  failing  Whalley  and  Burneley, 
may  also  be  taken  from  other  schools.  The  other  circumstance 
of  a  similar  description  is,  that  the  poor  scholars  are  to  receive 
the  benefit  of  Brazen  Nose  quite  independently  of  Middleton,  or 
even  Whalley  or  Burneley,  or  even  Lancashire  scholars  at  all ; 
they  are  to  receive  the  benefit  of  the  other  lands  to  the  amount 
of  lOOZ.  a  year ;  to  take  which  in  mortmain,  and  hold  which  in 
mortmain,  license  is  also  given. 

Then  the  other  circumstance  which  I  have  to  state,  my  Lords, 
is  this,  that  the  rules  and  regulations  and  ordinances  which  the 
governors  are  empowered  to  make,  are  perfectly  general;  all 
matters  touching  the  school  and  its  concerns,  are  from  time  to 
time  to  be  varied  by  those  ordinances;  and  they  are  to  be 
specifically  directed  to  the  revenues,  receipt,  management  and 
disposition  of  the  said  revenues. 
[  'sso  ]  Last  of  all,  my  Lords,  comes  the  lapse  of  time.    Two  *hundred 

and  fifty  years  have  elapsed  since  the  foundation  of  this  charity, 
and  there  is  no  trace  pretended  to  be  visible  of  any  other  applica- 
tion of  the  surplus  except  to  Brazen  Nose  College.  This  may 
not  be  decisive,  but  it  is  a  very  strong  circumstance  in  the  case, 
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as  I  shall  have  occasion  to  shew  in  the  case  of  The  Attorney- 

General  v.  Hungerford  (1),  to  which^  therefore,  I  adjourn  that  BBAzmvNoBn 

remark.    It  raises  not  an  absolute  bar,  but  a  great  obstacle,  to     Collbok. 

any  alteration  to  be  made  in  the  practice  of  disposing  of  the 

fund.    My  Lords,  the  Coventry  case  (2),  the  case  of  The  Attorney- 

General  v.  Tlie  Mayor  of  Bristol,  and  other  cases  to  which  I  might 

refer,  both  more  or  less  recent,  clearly  bear  out  the  principle  on 

which  this  decision  has  been  come  to ;  and  therefore  I  have  no 

hesitation  whatever  in  moving  your  Lordships,  that  this  decree 

be  affirmed,  though  without  costs. 

Decree  affirmed  acvordinrfly. 


In  Error  from  the  Court  of  King's  Bench. 

The  mayor  and  BURGESSES  of  LYME   REGIS  v. 

HENRY  HOSTE  HENLEY,  Esq.  (3). 

{'1  Clark  &  FinneUy,  331— 3o6;  S.  C.  8  Bligh  (N.  S.)  690;  1  Bing.  N.  C. 
222  ;  1  Scott,  29;  affiiining  3  B.  &  Ad.  77.) 

The  King  granted  hj  letters  patent  to  the  Mayor  and  bui'gesses  of 
Ljrme  Regis,  the  borough  so  called,  and  also  the  pierquay  or  cob,  with 
all  liberties  and  profits,  &c.  belonging  to  the  same,  and  remitted  part  of 
their  ancient  rent  payable  to  the  King ;  and  he  willed  that  the  Mayor 
and  burgesses,  and  their  successors,  all  and  singular  the  buildings, 
banks,  Hea-shore,  &c.  within  the  said  borough,  or  thereto  belonging,  or 
situate  between  the  same  and  the  sea,  and  also  the  said  pier,  &c.,  at  their 
own  ooets  and  charges  thenceforth  for  ever  should  repair,  maintain  and 
support. 

Held  by  the  Lords,  affirming  the  judgments  of  the  Courts  of  C.  P.  and 
K.  B.,  that  the  Mayor  and  burgesses,  having  accepted  the  letters  patent 
or  charter,  became  legally  bound  to  repair  the  buildings,  banks  and  sea- 
shore ;  and  that  this  obligation  being  one  which  concerned  the  public,  an 
indictment  would  lie  against  them  in  case  of  non-repair,  and  an  action  on 
the  case  for  a  direct  and  particular  damage  sustained  by  any  individual. 

Action  on  the  case  by  the  defendant  in  error  against  the 
plaintiffs  in  error,  for  damages  sustained  by  him  through  their 


(1)  PiAit,  p.  145. 

(2)  2  Vem.  397 ;  and  afterwards  in 
the  House  of  Lords,  7  Bro.  Pari.  Cas. 
235. 

(3)  Hee  the  cases  as  to  highway 
authorities  distinguished:  Young  v. 
DnrU  (1862)  7  H.  &  N.  760,  31  L.  J. 


Ex.  250;  Oihsmi  v.  Preston  (1870) 
L.  R.  5  Q.  B.  218,  39  L.  J.  Q.  B.  131. 
The  principle  of  the  decision  is 
followed  in  Mersey  Docks  Trustees 
V.  Oibbs  (II.  L.  1866)  L.  B.  1  H.  L. 
93, 35  L.  J.  Ex.  225 ;  IVinch  v.  Thatnes 
Conservators  (1872)  L.  R.  7  C.  P.  458, 
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neglect  to  repair,  according  to  their  charter,  certain  sea-banks, 
&c.  The  declaration  in  the  first  count  stated  that  on  the 
20th  of  June,  in  the  10th  year  of  the  reign  of  Charles  I.,  that 
King  by  his  letters  patent  did,  for  "^himself,  his  heirs  and  suc- 
cessors, (amongst  other  things)  give,  grant  and  confirm  to  the 
Mayor  and  burgesses  of  Lyme  Eegis,  and  their  successors,  the 
borough  or  town  of  Lyme  Eegis,  and  also  all  that  the  buildings, 
called  pierquay  or  cob  of  Lyme  Eegis,  with  all  and  singular  the 
liberties,  privileges,  profits,  franchises  and  immunities  to  the 
same  town,  or  to  the  said  pierquay  or  cob,  in  any  wise  belonging; 
to  have,  hold  and  enjoy  the  aforesaid,  &c.  to  the  said  Mayor  and 
burgesses,  and  their  successors,  to  the  only  and  proper  use  and 
behoof  of  them  and  their  successors,  in  fee  farm  for  ever,  yielding 
of  fee  farm  to  the  said  sovereign  lord  Charles  I.,  his  heii's  and 
successors,  of  and  for  the  aforesaid  borough  or  town,  with  its 
liberties  and  franchises,  as  in  the  said  letters  patent  in  that  behalf 
mentioned :  And  the  said  sovereign  lord  Charles  I.  did  further, 
for  himself,  his  heirs  and  successors,  pardon,  remise  and  release 
to  the  said  Mayor  and  burgesses,  and  their  successors  for  ever, 
27  marks,  parcel  of  32  marks  of  the  farm  of  the  said  borough, 
and  the  liberties  thereof,  anciently  by  letters  patent,  or  in  any 
other  manner  due,  the  said  lord  King  Charles  I.  willing  not  that 
the  same  Mayor  and  burgesses,  or  their  successors,  or  either  or 
any  of  them,  should  be  charged  of  the  further  portion  of  the 
aforesaid  farm  of  82  marks,  beside  the  aforesaid  five  marks ;  but 
that  they  and  their  successors,  against  the  said  King  Charles  L, 
his  heirs  and  successors,  should  be  thereafter  acquitted,  and 
from  time  to  time  for  ever  discharged  of  the  aforesaid  yearly 
27  marks,  any  statute.  Act,  ordinance,  provision,  charters  or 
letters  patent  theretofore  made  to  the  contrary  thereof  in  any 
wise  notwithstanding :  And  that  the  said  Mayor  and  burgesses, 
and  their  successors,  all  and  singular  of  the  buildings,  banks, 
sea-shores,  and  *all  other  mounds  and  ditches  within  the  said 
borough  of  Lyme,  or  thereto  in  any  wise  belonging,  or  situate 
between  the  same  borough  and  the  sea,  and  also  the  said  building 


9  C.  P.  378,  41  L.  J.  C.  P.  241,  43 
L.  J.  C.  P.  167  ;  Borough  of  Bathurst 
V.  MacphevBoii  (1879)  4  App.  Cas.  256, 


48  L.  J.  R  C.  61 ;  Reg.  v.  Williams 
(1884)  9  App.  Cas.  418,  53  L.  J.  P.  C. 
64.— R.  C. 
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called  the  pierquay  or  cob,  at  their  own  costs  and  expenses  thence- 
forth from  time  to  time  should  well  and  sufl&ciently  repair,  main- 
tain and  support,  as  often  as  it  should  be  necessary  or  expedient : 
And  the  said  King  Charles  I.,  by  his  said  letters  patent,  did  grant 
to  the  said  Mayor  and  burgesses,  and  their  successors,  that  the 
Mayor  of  the  same  for  the  time  being  for  ever  thereafter  should 
be  clerk  of  the  market  within  the  said  borough,  and  the  liberties 
and  precincts  of  the  same;  and  that  the  said  Mayor  and  burgesses, 
and  their  successors,  all  and  singular  the  fines,  amercements  and 
sums  of  money  before  the  said  clerk  of  the  market,  by  either  or 
any  of  the  inhabitants  of  the  borough  or  town  aforesaid,  after 
the  date  and  making];  of  the  said  letters  patent,  forfeited  or  there- 
after to  be  forfeited  and  assessed  in  the  same  borough,  should 
have  and  enjoy  to  the  use  of  them  and  their  successors  for  ever, 
without  account,  or  any  other  thing  for  the  same  to  the  said 
King  Charles  I.,  his  heirs  or  successors,  in  any  wise  to  be 
rendered  or  paid :  And  the  said  King  Charles  I.  did  by  the  said 
letters  patent,  for  himself,  his  heirs  and  successors,  give  and 
grant  to  the  said  Mayor  and  burgesses,  and  their  successors,  full 
power,  authority  and  license  from  time  to  time  for  ever  to  dig 
stones  and  rocks  in  any  places  whatsoever,  within  the  borough 
and  parish  of  the  town  aforesaid,  out  of  the  sea  and  on  the 
sea-shore,  in  the  borough  and  parish  aforesaid,  adjoining  to  the 
said  borough  or  town,  for  the  reparation  and  amendment  of  the 
port  and  building  called  the  pierquay  or  cob,  and  other  necessary 
reparations  and  common  works  of  the  same  town  and  borough, 
and  belonging  *and  appertaining  to  the  buildings  aforesaid :  And 
the  said  King  Charles  I.  did  also,  by  the  said  letters  patent,  will 
and  grant  to  the  said  Mayor  and  burgesses,  and  their  successors, 
that  they  should  have,  hold,  use  and  enjoy,  and  might  and  should 
be  able  fully,  freely  and  entirely  to  have,  hold,  use  and  enjoy 
for  ever,  all  the  liberties,  free  customs,  privileges,  authorities, 
acquittances  and  licenses  aforesaid,  according  to  the  tenor  and 
effect  of  the  said  letters  patent,  without  the  let  or  impediment  of 
the  said  King  Charles  I.,  his  heirs  or  successors,  or  his  or  their 
justices,  sheriffs,  escheators,  bailiffs  or  ministers.  Which  said 
letters  patent  the  Mayor  and  burgesses  aforesaid  duly  accepted, 
and  the  same  thence  hitherto  have  been,  and  still  are,  one  of  the 
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governing  charters  of  the  said  borough  ;  and  the  said  Mayor  and 
burgesses,  from  the  time  of  then*  acceptance  of  the  said  letters 
patent,  hitherto  have  had,  held,  received  and  enjoyed  all  the 
benefits,  profits  and  advantages  granted  to  them  by  the  said 
letters  patent. 

The  declaration  further  stated  in  the  first  count,  that  before 
and  at  the  time  of  the  committing  of  the  grievances  as  therein- 
after mentioned,  the  said  plaintiff  (the  defendant  in  error)  was 
lawfully  possessed  of  and  in  divers  messuages,  buildings  and 
closes  of  land,  with  the  appurtenances,  situate  in  the  borough 
aforesaid,  and  was  entitled  in  reversion  to  divers  other  messuages, 
buildings  and  closes  of  other  land,  with  the  appurtenances ;  all 
which  several  messuages,  &c.,  with  the  appurtenances,  before 
and  at  the  times  of  the  committing  of  the  several  grievances 
thereinafter  mentioned,  were  abutting  in  or  near  the  sea-shore» 
at  the  parish  aforesaid;  and  that  before  and  at  the  time  of 
sealing  of  the  said  letters  patent,  and  acceptance  thereof,  as 
aforesaid,  by  the  said  Mayor  and  burgesses,  *and  also  at  the 
time  of  the  committing  of  the  several  grievances  by  the  said 
defendants  (plaintiffs  in  error)  as  thereinafter  next  mentioned, 
divers  buildings,  banks,  sea-shores  and  mounds,  had  been,  and 
were  then  respectively  standing  and  being  within  the  borough  of 
Lyme  Begis  aforesaid ;  and  divers  other  buildings,  banks,  sea- 
shores and  mounds,  had  been  and  respectively  were  belonging 
and  appertaining  to  the  said  borough  ;  and  divers  other  buildings, 
banks,  sea-shores  and  mounds,  had  been  and  were  at  those  times 
respectively  standing  and  being  and  situate  between  the  said 
borough  and  the  sea,  in  the  borough  aforesaid ;  all  which  said 
buildings,  banks,  sea-shores  and  mounds  respectively,  at  the 
times  of  the  committing  of  the  several  grievances  by  the  said 
defendants  (plaintiffs  in  error),  were  near  to,  and  then  and  there 
constituted  and  formed,  and  were  a  protection  and  safeguard, 
and  still  of  right  ought  to  form  and  be  a  protection  and  safe- 
guard to  the  said  several  messuages,  buildings  and  closes  of  land, 
with  the  appurtenances  aforesaid,  and  then  and  there  hindered 
and  prevented,  and  still  of  right  ought  to  hinder  and  prevent, 
the  sea,  and  the  waves  and  waters  thereof,  from  running  or 
flowing  in,  upon,  against  or  over  the  said  several  messuages. 
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buildingB  and  closes  of  land;  and  all  which  bnildings,  banks, 
sea-shores  and  mounds,  the  said  defendants,  (plaintiffs  in  error), 
at  the  times  of  the  committing  of  the  several  grievances  by 
them  as  thereinafter  mentioned,  were,  under  and  by  virtue  and 
in  pursuance  of  the  aforesaid  letters  patent,  and  the  acceptance 
thereof  as  aforesaid,  liable,  and  ought,  at  their  own  proper  costs 
and  charges,  well  and  sufficiently  to  have  repaired,  maintained 
and  supported,  and  are  still  liable,  and  ought,  at  their  own 
proper  costs  and  charges,  well  and  sufficiently  to  repair,  *main- 
tain  and  support,  when  and  so  often  as  it  should  or  might  have 
been,  or  shall  or  may  be  necessary  or  expedient  so  to  do,  so  as 
to  prevent  damage  or  injury  to  the  said  messuages,  buildings  and 
closes  of  the  s€ud  plaintiff,  by  the  sea,  or  the  waves  or  the  waters 
thereof. 

Breach,  that  the  said  defendants,  well  knowing  the  premises, 
and  not  regarding  the  said  letters  patent,  nor  their  duty  in  that 
behalf,  but  contriving,  and  wrongfully  and  unjustly  intending  to 
injure,  prejadice  and  aggrieve  the  said  plaintiff,  and  to  deprive 
him  of  the  use  and  benefit  of  his  several  messuages,  buildings 
and  closes  ;  and  also  to  injure,  prejudice  and  aggrieve  him,  the 
said  plaintiff,  in  his  reversionary  interest  of  and  in  the  said 
messuages,  buildings  and  closes  above  mentioned,  wrongfully 
and  unjustly  suffered  and  permitted  the  said  buildings,  banks, 
sea-shores  and  mounds  to  be  and  continue  ruinous,  prostrate, 
fallen  down,  washed  down,  out  of  repair,  and  in  great  decay,  for 
want  of  dae,  needful,  proper  and  necessary  repairing,  maintaining 
and  supporting  of  the  same ;  by  means  of  which  said  several 
premises,  the  sea,  and  the  waves  and  waters  thereof,  ran  and 
flowed  with  great  force  and  violence  in,  upon,  under,  over  and 
against  the  said  several  messuages,  buildings  and  closes  of  the 
said  plaintiff,  in  which  he  was  so  interested  as  aforesaid, 
and  thereby  greatly  inundated,  damaged,  injured,  undermined, 
washed  down,  beat  down,  prostrated,  levelled  and  destroyed  the 
said  several  messuages  and  buildings ;  and  the  materials  of  the 
same,  together  with  divers  cart-loads  of  earth  and  soil,  and  divers 
acres  of  the  said  several  closes,  were  washed  and  carried  away ; 
by  means  of  which  said  several  premises,  the  said  plaintiff  not 
only  lost  and  was  deprived  of  the  use,  benefit  and  enjoyment  *of 
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his  said  messuages,  buildings  and  closes  in  this  count  first  above 
mentioned,  but  was  also  thereby  greatly  injured,  prejudiced  and 
aggrieved  in  his  reversionary  estate  and  interest  of  and  in 
the  said  several  messuages,  buildings  and  closes  in  this  count 
secondly  above  mentioned. 

There  were  other  counts  stating  a  liability  to  the  same  repairs 
by  prescription,  and  others  stating  it  by  reason  of  the  possession 
of  certain  closes.  The  defendants  below  pleaded  the  general 
issue. 

The  cause  came  on  to  be  tried  before  Mr.  Justice  Littledale, 
at  the  Spring  Assizes  for  the  county  of  Dorset,  in  1828,  when 
the  jury  found  a  verdict  for  the  defendant  in  error,  on  the  first 
count,  with  lOOZ.  damages,  and  were  discharged  from  giving 
any  verdict  upon  the  other  counts.  In  the  following  Easter 
Term,  a  motion  in  arrest  of  judgment  was  made  in  the  Court 
of  Common  Pleas,  but  judgment  was  given  for  the  plaintiff 
below  (1). 

The  defendants  below  thereupon  brought  a  writ  of  error  in  the 
Court  of  King's  Bench,  where  the  judgment  of  the  Court  of 
Common  Pleas  was  affirmed  (2) ;  and  upon  that  judgment  the 
present  writ  of  error  was  brought  in  the  House  of  Lords. 

The  following  Judges  of  the  common  law  Courts,  besides 
Lord  Denman,  attended  in  the  House  when  the  case  was  argued, 
viz, :  Chief  Justice  Tindal,  Mr.  Justice  Park,  Mr.  Baron  Bayley, 
Justices  Bosanquet,  Gaselee,  Taunton,  J.  Parke,  Patteson  and 
Alderson,  Barons  Vaughan  and  Gurney. 


Merewether,  Serjt.  for  the  plaintiffs  in  error: 

There  is  nothing  on  the  face  of  this  record  to  shew  that  the 
[  ♦338  ]  defendants  below  were  liable,  by  reason  of  *tenure,  to  the  repairs 
of  the  sea-shore.  The  passages  cited  from  Callis,  in  his  treatise 
on  Sewers,  and  urged  in  the  Court  below,  with  a  view  to  fix  the 
liability  of  the  defendants  ratione  tenura:,  are  doubtfully  expressed 
and  cannot  be  deemed  authority.  He  says,  *^  in  cases  of  the  sea 
and  royal  rivers,  the  property  of  the  banks  and  grounds  adjoining 
belong  to  the  subject  whose  lands  do  butt  and  bound  thereon, 
but  the  soil  of  the  sea  and  royal  rivers  appertains  to  the  King,'* 
(1)  6  Bing.  91.  (2)  3  B.  &  Ad,  77. 
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&c.  '^  and  it  seems  that  the  frontages  are  bound  to  the  repairs, 
and  that  he  whose  grounds  are  next  adjoining  to  a  highway  is 
hound  to  repair  the  same."  The  last  clause  of  the  sentence 
is  stated  too  broadly,  and  is  not  the  law ;  and  the  former  part 
of  it,  which  applies  to  this  question,  is  an  expression  of  doubt, 
and  is  much  weakened  by  passages  in  other  pages  (i). 

The  chief  question  here  is,  whether  the  King  can  by  his  letters 
patent  or  charter  create  a  new  duty  ?     It  does  not  appear  who, 
or  that  any  one,  was  compellable  to  repair  those  walls  and  banks 
before  the  date  of  Charles  the  First's  charter.     Did  the  King's 
charter  create  a  new  duty,  and  impose  on  the  corporation  of 
Lyme  the  charge  of  repairing  the  sea-walls,  subjecting  them 
to  an  indictment  or  action  at  the  suit  of  any  person  whose 
property  in   Lyme   might  be  damaged   in  consequence  of  the 
non-repair?     The  liability  to  such  action  or  indictment  could 
arise  only  in  one  of  four  ways,  viz.  by  reason  of  prescription, 
tenure.  Acts  of  Parliament,  or  nuisances  to  public  rights.    There 
is  no  case  or  other  authority  to  shew  it  could  arise  from  the 
acceptance  of  a  grant  from  the  King.     The  cases  cited  in  the 
Court  below,  in  the  judgment  for  the  defendant  in  error,  applied 
to  liability  by  prescription,  tenure,  Act  of  Parliament,  or  public 
nuisance;  *such  as  Rex  v.  Kerri8on(2)y  Paine  v.  Partiidge (s), 
12  Hen.  VII.,  fol.  18,  Rex  v.  Inhabitants  of  Kent  (4),  Rex  v. 
Inhabitants  of  Lindsey  {h)  y  Rex  v.  Stoughton  {q)  .     If  the  charter 
annexed  to  the  grant  an  obligation  to  repair  the  sea-walls,  the 
King  may  withdraw  the  grant  if  the  grantees  do  not  perform 
Qie  condition,  Boll.  Abr.  tit.  Franchise,  Com.  Dig.  Franchises; 
80  that  the  obligation  is  not  a  matter  of  public  duty,  but  a  cove- 
nant between  the  King  and  the  corporation,  which  a  stranger 
to  it  cannot  have  a  right  to  enforce  by  action  or  by  indictment. 
The  liability  of  the  plaintiffs  in  error  to  an  indictment  for  non- 
performance of  the  repairs  in  question,   is  assumed    in    the 
judgment  below,  as  the  ground  on  which  the  right  of  action  for 
special  damage  rests  (7).     According  to  Callis  (8),  the  occupiers 


(1)  See  Callis,  pp.  2,  115, 117, 118. 

(2)  14B.  B.  491  (1  M.;&  8. 435) ;  16 
H.  E.  342  (3  M.  &  S.  526). 

(3)  Oftrfh.  191 ;  8.  C\  Show.  255. 

(4)  12  B.  R,  330  (13  East,  220). 


(5)  12  R  K.  529  (14  East,  317). 

(6)  2  Sairnd.  157,  160. 

(7)  3  B.  &  Ad.  93. 

(8)  P.  115. 
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of  lands  abutting  on  the  sea  are  primarily  liable  to  protect  them 
from  the  sea,  and  the  liability  of  the  plaintiffs  in  error  to  protect 
the  defendant,  if  such  exists,  arises  from  their  agreement,  implied 
from  their  acceptance  of  the  charter  of  Charles  the  First :  but 
no  agreement  to  become  liable  to  do  that  for  which  others  are 
primarily  liable  will  subject  a  party  to  an  indictment,  though 
the  party  be  a  corporation  aggregate,  and  though  a  sufficient 
consideration  for  the  agreement  be  nhewn,  and  the  public 
interest  be  concerned :  Rex  v.  Mayor  of  Lu-erpool  (i) ;  nor  will 
such  agreement  release  those  in  whom  such  primary  liability 
exists:  Begimi  v.  Duchess  of  Bn€cletiph{2).  The  charter  here 
is  at  most  only  a  covenant  between  the  King  and  the  corporation ; 
it  is  not  denied  that  an  obligation  is  thereby  imposed  on  the 
•corporation,  but  there  is  no  duty  of  a  public  nature  imposed, 
so  as  to  render  the  corporation  liable  to  an  indictment  for 
neglect.  There  is  no  authority  for  holding  that  any  one  of  the 
King's  subjects,  who  may  sustain  damage  by  reason  of  the  non- 
repair, can  indict  the  corporation  for  their  neglect,  or  have 
an  action  against  them  for  the  damage.  The  claim  of  the 
defendant  in  error  is  new  and  unwarranted  by  law;  and  that 
no  precedent  is  found  for  the  right  claimed  by  him,  is  a  matter 
which  ought  to  have  great  weight.  The  case  of  Pophain  v.  Prior 
of  Breamore  (3),  and  Keighley's  case  (4),  do  not  appear  to  sustain 
this  action,  as  they  turned  on  the  principle  of  liability  by 
prescription.  In  the  case  of  The  Mayor  of  Lynn  v.  Turner  (s), 
on  which  reliance  was  placed  on  behalf  of  the  plaintiff  below, 
and  which  was  a  writ  of  error  to  the  King's  Bench,  the  corporation 
of  Lynn  was  sued  for  not  repairing  a  creek  of  the  sea,  being  charged 
to  be  liable  thereto  by  prescription  and  by  immemorial  usage, 
two  material  distinctions  between  that  and  this  case.  More 
weight  has  been  given  to  the  words  of  Lord  Mansfield,  in  giving 
judgment  in  that  case,  than  is  properly  due  to  them.  It  would 
appear  from  the  argument  in  Churchman  \.  Tunstal(6),  that  an 
action  or  indictment  lies  against  a  common  ferryman  if  he  does 
not  keep  his  ferry  in  good  repair,  but  that  a  private  ferrj^man 


(1)  en.  R.  546  (3  East,  8(J). 

(2)  1  Salk.  358. 

(3)  11  Hen.  IV.  82. 


(4)  10  Co.  Rep.  139  a. 

(5)  Cowp.  87. 

(6)  Hardr.  162. 
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18  not  so  liable ;  a  distinction  which  is  analogous  to  this  case. 
But  that  case  and  Paine  v.  Partridge  (i)  were  cases  of  liability 
from  prescription  in  respect  of  ancient  ferries,  which  most 
materially  distinguished  them  from  this  case.  It  may  be 
supposed  from  an  expression  used  in  Russell  v.  The  Men  of 
Devon  ^2),  that  the  action  there  for  not  repairing  a  county 
*bridge  would  well  lie  if  the  defendants  had  been  a  corporation. 
That  was  a  mere  dictamy  urged  in  that  case  beyond  its  merits, 
«nd  it  is  opposed  to  The  King  v.  Tlw  Mayor  of  Livei^ol  (3),  and 
to  Harris  v.  Bafcer(4). 

There  was  another  class  of  cases  cited  below,  relating  to  the 
liability  of  officers  in  public  offices,  as  the  Bank,  Post  Office,  &c. ; 
bat  as  the  liability  of  these  officers  arises  under  Acts  of  Parlia- 
ment, it  is  not  necessary  to  examine  such  cases,  which  have  no 
bearing  upon  the  liability  to  which  it  is  attempted  to  subject 
tiie  plaintiffs  in  error,  by  virtue  of  the  King's  charter  within 
time  of  memory. 

The  proper  remedy  for  the  injury  sustained  here  would  be 
by  information  at  the  suit  of  the  Attorney-General^  or  by  applica- 
tion to  the  Court  of  Chancery,  under  the  Act  48  Eliz.  c.  4  (5) ,  which 
enables  the  Lobd  Chancellor,  where  lands  have  been  granted 
for  reparation  of  sea-walls,  &c.,  to  issue  a  commission  to  inquire 
and  direct  the  funds  to  be  appropriated  to  the  purposes  to  which 
the  grant  was  destined ;  or  by  proceeding  on  the  part  of  the 
King  for  a  forfeiture  :  4  Vin.  476  ;  Com.  Dig.  tit.  Franchises. 

3/r.  Erie  rose  to  argue  on  the  same  side,  but  the  Lord 
Chancellor  suggested  that  the  House  should  hear  the  counsel 
for  the  defendant  in  error,  and  Mr.  Erie  should  have  the  reply. 
The  counsel  agreed  to  that  course,  and  Mr.  Bere,  who  was  second 
counsel  on  the  other  side,  did  not  address  the  House. 

Mr.  FoUetty  for  the  defendant  in  error  : 

The  first  point  made  in  the  argument  for  the  plaintiffs  in  error 
is,  that  no  condition  to  repair  was  imposed  as  a  matter  of  public 
dnty  on  the  Mayor  and  burgesses  by  *the  grant ;  and  that  the 

(1)  Show.  255 ;  Carth.  191.  (4)  16  E.  R.  370  (4  M.  &  S.  27). 

(2)  1  R.  B.  585  (2  T.  R.  667).  (5)  Repealed  51   &  52  Vict.  c.  43, 

(3)  6  B.  R,  546  (3  East,  86).  s.  13. 
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charter  contained  merely  an  expression  of  the  King*s  will,  that 
they  should  repair  and  maintain  the  banks  and  sea-shore.  It 
is  impossible  for  any  person,  attending  to  the  nature  of  the  grant, 
the  remission  of  27  marks  of  the  ancient  rent,  the  grant  of  the 
fines  and  amercements,  and  the  license  to  dig  stones  within  the 
town  for  the  reparation  of  the  port  and  pier,  to  hold  that  the 
charter  did  not  annex  to  these  grants  the  obligation  to  repair. 
The  corporation  having  accepted  the  charter,  and  having  ever 
since  enjoyed  the  privileges  conferred  by  it,  must  also  take  the 
burden  imposed.  The  benefits  that  were  granted  were  the 
consideration  for  the  performance  of  the  duty.  The  corporation 
shall  not  be  at  liberty  to  accept  the  grant,  and  refuse  the  burden : 
King  v.  Westwood  (i),  Brett  v.  Cumberland  (2).  Lord  Tbnterden, 
after  citing  this  last  case  in  his  judgment  in  the  Court  below, 
adds,  *'  so  here,  though  the  letters  patent  import  only  that  it  be 
the  King's  will  that  the  corporation  should  repau*,  yet  they, 
having  accepted  the  letters  patent,  and  enjoyed  the  benefits  and 
advantages  granted  thereby,  have  testified  their  assent  that  this 
shall  be  considered  as  a  condition  or  obligation,  and  must  be 
bound  accordingly  ;  and  in  that  view  it  becomes  immaterial 
to  inquire  whether  or  not,  before  the  grant,  the  King  himself 
was  bound  to  keep  the  banks  and  sea-shores  in  repair  "  (3). 

The  plain  argument  upon  which  the  defendant  in  error  relies 
is,  that  where  the  King  by  his  grant  imposes  a  public  duty 
on  a  corporation  or  on  an  individual,  the  public  become 
interested,  and  have  a  right  to  see  that  the  duty  is  performed, 
and  an  indictment  *will  lie  for  the  neglect ;  or  an  individual, 
if  a  direct  injury  is  in  consequence  sustained  by  him,  has  a  right 
of  action.  This  last  position  was  admitted  in  the  case  of  Paine 
V.  Partridge  (4),  and  is  well  warranted  by  the  cases  of  Chnrchman 
v.  Tunstal  (5),  Herbert  v.  Paget  (6),  Mayor  of  Lynn  v.  Turner  (7), 
Lane  v.  Cotton  (8),  and  Comyns'  Digest,  title  Action  on  the  Case, 
A  2,  A  3.     The  recent  case  of  Peter  v.  Kendal  (9)  applies  to  every 


(1)  4  B.  &  C.  781. 

(2)  Cro.  Jac.  399,  521. 

(3)  3  B.  &  Ad.  92. 

(4)  Show.  255 ;  S.  C.  Carth.  191. 

(5)  Hardr.  163. 


(6)  1  Lev.  64. 

(7)  Cowp.  86. 

(8)  1  Salk.  17. 

(9)  6  B.  &  C.  703. 
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offence  and  grant  of  a  public  nature,  and  shews  that  wherever 
Bucb  a  grant  is  made,  there  a  duty  is  imposed,  and  an  indictment 
iril]  lie  against  the  grantee  for  a  public  injury  arising  from  his 
neglect  or  non-performance  of  the  duty;  or  an  action  on  the 
case  may  be  brought  against  him  by  any  individual  sustaining 
a  particular  injury.  The  doctrine  laid  down  in  these  cases 
is  not  shaken  but  rather  confirmed  by  the  case  of  Russell  v.  The 
Men  of  Devon  (i),  which  was  an  action  against  the  inhabitants 
of  a  county  for  an  injury  sustained  by  an  individual  in  conse- 
quence of  the  non-repair  of  a  county  bridge,  and  it  was  held  not 
to  be  maintainable ;  but  it  was  there  said  that  such  an  action 
would  well  lie  against  a  corporation. 

The  next  question  for  consideration  is,  whether  the  declaration 
here  sufficiently  alleges  that  the  defendants  below  were  bound 
to  repair  ratione  tenurce.  There  is  no  magic  in  these  words. 
They  were  in  possession  of  the  borough,  and  of  the  walls  and 
banks ;  that  cannot  be  denied  after  the  verdict.  By  reason 
of  their  ownership  and  possession  they  became  liable  to  the 
repairs  (2),  and  the  declaration  sufficiently  alleges  that  liabiUty 
to  have  been  created  by  the  ^charter,  and  does  not  aver  an 
obligation  more  extensive  than  the  duty  required  by  the  charter. 
The  case  of  Rex  v.  Kerrison  (a),  cited  on  the  other  side,  favours 
the  defendant  in  error.  The  indictment  there  charged  the  owner 
of  a  navigation  with  the  liability  to  repair  a  bridge  by  reason  of 
ownership,  without  shewing  any  contract  or  obligation  annexed 
to  the  grant  of  the  navigation,  to  induce  a  liability  to  repair ;  but 
here  the  grant,  and  the  condition  on  which  the  charter  was 
granted,  are  set  forth  in  the  declaration  ;  and  whether  the  duty 
is  cast  on  a  party  by  prescription,  which  supposes  a  consideration, 
or  by  an  existing  grant  shewing  the  consideration,  if  the  party 
bound  do  not  repair,  an  action  equally  lies  at  the  suit  of  the 
party  injured  by  the  neglect :  Keighleifs  case  (4).  These  cases 
are  strongly  applicable  to  this,  and  they,  as  well  as  most  of  the 
authorities  to  be  found  in  the  old  books  of  reports,  are  against 
the  interpretation  which  was  given  by  the  counsel  for  the 
plaintiflfs  in  error  to  the  Statute  of   Sewers  (23  Hen.  VIII.). 
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(1)  1  R  K.  585  (2  T.  R.  667). 

(2)  Callis,  115,  117. 


(3)  14  E.  R.  491  (1  M.  &  S.  435). 

(4)  10  Co.  Rep.  139  a. 
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There  is  a  case  in  Hardres  (i),  {Tlie  Earl  of  Devonshire  v.  Giblwm 
and  others),  referring  to  that  statute :  it  was  a  bill  reciting  articles 
of  agreement  made  between  the  King  and  others,  for  draining 
Hatfield  Level,  by  which  the  King  was  to  have  a  third  part  of  the 
lands  obtained,  the  drainers  a  third,  and  the  tenants  and  com- 
moners a  third.  The  plaintiff,  who  was  not  a  party,  or  deriving 
from  a  party,  to  the  articles,  was  assessed  towards  maintenance 
of  a  certain  sewer  for  his  lands  in  Yorkshire,  and  his  bill  prayed 
relief  from  the  assessment,  according  to  the  equity  of  the  statute 
of  Hen.  Vni.,  on  the  ground  that  he  was  "  aggrieved  by  the 
assessment,  through  those  not  repairing  the  banks,  who  were 
obliged  to  repair  by  the  articles."  And  the  Court  ^seemed 
to  be  of  this  opinion,  *'  because  in  effect  the  articles  were  made 
for  the  relief  of  all  that  were  to  receive  any  damage  by  the 
draining;  and  being  made  jvo  bono  publico,  all  persons  are 
parties ;  as  if  one  man  should  take  upon  himself  to  repair 
a  public  causeway  which  the  county  ought  to  repair,  by  this 
means  he  makes  himself  liable  to  the  whole  county  if  he  do 
it  not."  There  is  a  clear  distinction  between  the  liability  of  an 
individual  and  of  a  corporation  ;  that  is  laid  down  in  Callis, 
p.  117,  (where  it  is  said  an  obligation  may  exist  by  covenant 
as  well  as  by  tenure),  and  is  noticed  by  Lord  Mansfield  in  his 
judgment  in  The  Mayor  of  Lynn  v.  Turner.  An  individual 
is  bound  by  reason  of  tenure  of  his  land;  but  a  corporation 
accepting  a  grant  is  bound  to  perform  the  duty  annexed  to  it, 
without  any  land.  It  is  not  therefore  necessary  that  the  obliga- 
tion to  repair  should  be  in  this  case  coupled  with  land ;  but 
if  it  were,  the  charter  does  grant  land,  it  grants  the  borough  and 
cob :  so  that  if  it  were  necessary  to  prove  that  the  corporation 
are  bound  ratione  tennne,  that  proof  is  not  wanting. 


Mr.  Erie,  in  reply : 

The  plaintiffs  do  not  contend  that  the  covenant  contained  in 
the  letters  patent  did  not,  by  the  acceptance  of  them,  impose  an 
obligation  on  the  corporation ;  there  may  be  a  process  against 
them  for  the  forfeiture  of  the  franchise,  or  other  proceedings 
before  referred  to,  but  they  are  not  liable  to  an  indictment  or 

(1)  P.  H>9. 
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action  at  the  suit  of  an  individual  who  is  a  stranger  to  the 
covenant.  There  is  no  case,  though  many  have  been  cited,  to 
shew  that  any  one  of  the  King's  subjects  can  have  an  action 
against  a  corporation  for  not  repairing  sea-walls,  through  the 
non-repair  of  which  his  property  sustained  damage.  The  "^case 
of  The  King  v.  The  Mayor  of  Live^yool  shews  that  an  agreement 
to  repair  a  road  did  not  subject  £i  corporation  to  an  indictable 
liabiUty  to  repair.  That  case  is  a  sufficient  answer  to  the 
inferences  drawn  from  Callis  and  from  the  old  authorities.  In 
all  the  eases  respecting  the  duty  of  public  officers  there  were 
known  relations  and  duties  between  them  and  the  public,  defined 
by  Acts  of  Parliament,  and  they  have  no  analogy  with  this  case. 
The  charter  here  cannot  have  a  greater  force  than  an  Act  of 
Parliament ;  but  if  this  duty  was  imposed  in  those  general  terms 
by  Act  of  Parliament,  the  corporation  would  not  be  indictable 
for  an  injury  to  a  private  individual.  The  banks  and  mounds  in 
question  were  stated  in  the  declaration  to  have  been  a  protection 
to  Mr.  Henley's  property,  and  not  to  the  houses  and  property  of 
the  public.  It  was  scarcely  possible  at  any  expense  to  repel  the 
encroachments  of  the  sea  on  these  banks ;  if  the  funds  of  the 
corporation  were  to  be  applied  to  the  protection  of  one  individual, 
they  would  not  be  sufficient  for  that  purpose,  and  the  other 
inhabitants  would  be  without  protection. 
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The  LoBD  Chancellor  suggested  a  question  for  the  learned 
Judges,  and  the  fmiher  consideration  of  the  case  was  adjourned. 


Pabk,  J.  deUvered  the  following  opinion  of  the  Judges  :  June  25. 

The  question  proposed  by  your  Lordships  for  the  opmion 
of  the  Judges  is  as  follows:  ''The  declaration  in  an  action  on 
the  case  against  the  corporation  states,  that  before  the  committing 
of  the  grievances  by  the  said  defendants,  the  King,  by  his  letters 
patent  duly  sealed,  did  give,  grant  and  confirm  to  the  corporation 
and  their  successors  the  *borough  or  town  of  Lyme  Regis ;  also  [  '3*7  ] 
all  that  the  building  called  the  pierquay  or  cob  of  Lyme  Begis, 
with  the  liberties,  franchises,  privileges  and  immunities  to  the 
same  town,  pierquay  or  cob,  in  any  wise  belonging,  to  the  only 
proper  use  and  behoof  of  the  corporation,  in  fee  farm  for  ever. 
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Mayor,  &c.    yielding  of  fee  farm  to  the  King  as  in  the  letters  patent  mentioned; 
Regis       ^.nd  that  the  King  thereby  released  to  the  corporation  part  of  an 
Henley,      ancient  farm  of  a  sum  of  money  due  from  them  annually,  willing 
that  the  corporation  should  be  thereof  acquitted,  and  that  the 
cori^oration  and  their  successors  all  and  singular  of  the  buildings, 
banks,  sea-shores,  and  all  other  mounds  and  ditches  within  the 
said  borough,  or  to  the  said  borough  in  any  wise  belonging  or 
appertaining,  or  situate  between  the  said  borough  and  the  sea, 
and  also  the  said  building  called  the  pierquayor  the  cob,  at  their 
own  costs  and  expenses  thenceforth  from  time  to  time  for  ever 
should  well  and  sufficiently  repair,  maintain  and  support,  as> 
often  as  it  should  be  necessary  or  expedient.     That  the  King 
also  by  the  same  charter  granted  fines  and  amercements  before 
the  clerk  of  the  market,  without  account ;  and  a  licence  to  dig 
stones  within  the  borough  and  parish  of  the  town,  out  of  the  sea 
and  on  the  sea-shore,  for  the  reparation  and  amendment  of  the 
port,  and  the  said  pierquay  or  cob,  and  other  necessary  repara- 
tions and  common  works  of  the  same  town  and  borough,  and 
belonging  and   appertaining  to  the  buildings  aforesaid.     The 
declaration  then  avers  that  the  charter  was  duly  accepted,  and 
from  thence  hath  been  and  still  is  a  governing  charter  of  the 
borough,  and  that  the  corporation  from  the  time  of  that  accept- 
ance hitherto   have   had,  held,  received   and   enjoyed  all   the 
benefits,   profits  and  advantages  granted  to  them  by  the  said 
r  •348  J       letters  patent.     It  then   proceeds  to   state   that  *the   plaintiff 
was,  at  the  time  of  the  committing  of  the  grievances,  lawfully 
possessed  of  a  messuage  and  land  in  the  county  aforesaid,  to 
wit,  in  the  said  borough,  which  were  before  and  at  those  times 
abutting  on  or  near  the  sea-shore.     That  a  building,  bank  and 
sea-shore  within   the  borough,  a  building,  bank  or   sea-shore 
belonging  and   appertaining  to  the  borough,  and  a  building,, 
bank  or  sea-shore  situate   between  the  said  borough  and  sea,, 
all  which  were  there  at  the  time  of  the  sealing  and  acceptance 
of  the  letters  patent,  and  at  the  time  of  the  committing  of  the 
grievances,  and  at  the  last-mentioned  time,  were  near  to,  and 
constituted  and  formed,  and  were  a  protection  and  safeguard, 
and  still  of  right  ought  to  be  so,  to  the  plaintiff's  messuage  and 
land  aforesaid,  and  then  hindered  the  sea  from  flowing  upoa 
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and  over  that  messuage  and  land ;  and  which  buildings,  bank,     Mayob,  &c. 
sea-shores  and  mounds  the  defendants  were  at  those  times,  by        reoib 
\irtae  of  the  said  letters  patent  and  acceptance,  liable  to  repair      hrnley 
at  their  own  proper  costs  and  charges,  as  often  as  it  might  be 
necessary  and  expedient  to  do  so. 

•'  A  breach  is  then  assigned,  that  the  corporation  wrongfully 
permitted  the  said  buildings,  banks,  sea-shores  and  mounds  to 
be  out  of  repair,  for  want  of  due,  proper  and  necessary  repairing 
of  the  same  ;  by  means  of  which  the  plaintiff's  house  and  land 
was  inundated  and  injured. 

*'  After  a  verdict  upon  a  plea  of  not  guilty,  is  this  declaration 
good,  and  does  it  disclose  a  sufficient  cause  of  action  by  the 
plaintiff  against  the  corporation  ?  " 

In  order  to  make  this  declaration  good,  it  must  appear,  first, 
that  the  corporation  are  under  a  legal  obligation  to  repair  the 
place  in  question ;  secondly,  that  such  obUgation  is  matter  of  so 
general  and  public  ^concern  that  an  indictment  would  lie  against  [  *349  ] 
&e  corporation  for  non-repair ;  thirdly,  that  the  place  in  question 
is  out  of  repair  ;  and  lastly,  that  the  plaintiff  has  sustained  some 
peculiar  damage  beyond  the  rest  of  the  King's  subjects  by  such 
want  of  repair. 

The  third  and  last  requisites  are  admitted  to  be  averred  in 
this  declaration,  and  with  sufficient  words,  at  least  after  verdict. 
The  doubt  in  the  case  arises  upon  the  first  and  second  requisites, 
^'ith  regard  to  the  first,  it  is  argued  that  the  corporation  have 
not  by  the  acceptance  of  the  charter  stated  in  the  declaration 
incurred  any  legal  obligation  w*hatever  as  to  the  repair  of  the 
place  in  question ;  that  the  charter  does  not  contain  a  grant 
on  condition  that  the  corporation  shall  repair,  but  merely  an 
erpression  of  the  King's  will  that  they  shall  repair. 

Looking  at  the  words  of  the  charter,  as  stated  in  this  declara- 
tion, we  are  of  opinion  that  it  does  cast  upon  the  corporation  an 
obligation  to  repair ;  which  they,  by  accepting  the  charter,  have 
adopted.  The  King  grants  and  confirms  to  the  corporation  the 
town  or  borough  and  pier,  with  the  liberties,  franchises  and 
privileges,  and  immunities  to  the  same  belonging,  in  fee  farm 
for  ever,  yielding  of  fee  farm  to  the  King  as  therein  mentioned ; 
Mid  the  King  remits  part  of  an  ancient  rent,  willing  that  the 
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corporation  should  be  thereof  acquitted;  and  then  the  charter 
goes  on  in  these  words :  "  And  that  the  corporation  and  their 
successors,  all  and  singular  of  the  buildings,  banks,  sea-shores, 
and  all  other  mounds  and  ditches  within  the  said  borough,  or 
to  the  said  borough  in  any  wise  belonging  or  appertaining, 
or  situate  between  the  said  borough  and  the  sea,  and  also  the 
said  building  called  the  pierquay  or  the  cob,  at  their  own  proper 
costs  and  expenses  thenceforth  from  time  to  time  for  ever 
^should  well  and  sufficiently  repair,  maintain  and  support  as 
often  as  it  should  be  necessary  or  expedient." 

Now  these  words  are  undoubtedly  an  expression  of  the  King's 
will  that  the  corporation  should  repair ;  but  they  are  not  the  less 
a  condition  on  that  account ;  on  the  contrary,  they  shew  the 
consideration  for  the  grant,  the  motive  inducing  the  King  to 
make  the  grant,  and  consequently  the  terms  and  conditions  on 
which  the  grant  was  to  be  accepted.  What  effect  such  words 
might  have  in  a  grant  from  one  subject  to  another  it  is  not 
necessary  to  determine;  such  a  grant  between  subjects  is  a 
matter  of  contract  and  bargain,  strictly  so  speaking;  but  a 
gi-ant  from  the  King  to  a  subject  is  a  matter  of  favour,  and  the 
language  used  will  be  found  to  vary  accordingly.  Independently 
of  authorities  we  should  have  come  to  this  conclusion,  but  the 
case  of  *S'?>  John  Brett  v.  CumberUind  (i)  seems  to  us  to  be 
decisive  of  the  question.  That  was  an  action  of  covenant  by 
the  assignee  of  King  James  I.  against  the  executors  of  the  lessee 
of  a  mill  under  letters  patent  of  Queen  Elizabeth,  sealed  with 
her  seal  only,  and  containing  these  words:  **Et  praedictus 
Willielmus,  executores  et  assignati  sui,  prsedictum  molendinum 
et  domus  et  aedificia  inde  sufficienter  reparabunt.''  The  first 
question  was,  whether  these  words  in  the  letters  patent  to  which 
the  Queen*s  seal  only  was  affixed,  shall  enure  as  a  covenant  to 
bind  the  lessee  and  his  assigns;  and  it  was  resolved  ''that  it 
should,  for  the  lessee  takes  thereby,  because  it  is  a  matter 
of  record:  although  in  show  they  be  the  words  of  the  lessor 
only,  yet  he  accepting  thereof  and  enjoying  it,  it  is  as  well  his 
covenant  in  fact  and  shall  bind  him  as  strongly  as  if  it  had  been 
*a  covenant  by  indenture."     So  in  the  charter  in  question,  the 

(1)  Cro.  Jac.  521. 
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vords  are  in  show  the  words  of  the  King  only,  but  the  corporation 
having  accepted  the  charter  and  enjoyed  the  benefits  of  it,  as  is 
averred  in  the  declaration,  they  are  as  strongly  bound  as  if  they 
had  covenanted  expressly  by  an  indenture. 

The  second  requisite  is,  in  truth,  that  upon  which  this  case 

wholly  turns;   viz.  that  the  obligation  must  be  matter  of  so 

general  and  public  concern  that  an  indictment  will  lie  for  the 

breach  of  it.    Now  this  depends  principally  upon  the  construction 

which  ought  to  be  put  upon  the  words  of  the  charter.     They  are 

nndoubtedly  of  a  very  general  nature, — *'  All  and  singular  the 

buildings,  banks,  sea-shores,  and  all  other  mounds  and  ditches 

within  the  said  borough,  or  to  the  said  borough  belonging,  or 

utoaie  between  the  said  borough  and  the  sea.'*     It  is  asked,  do 

these  words  embrace  every  little  ditch  or  bank  within  the  limits 

of  the  borough,  whether  public  or  private ;    and  if  not,  where 

is  the  limit?    The  answer  is,  that  they  embrace  only   such 

buildings,   banks,   sea-shores,   mounds  and  ditches  within   or 

belonging  to  the  borough,  or  situate  between  the  borough  and 

the  sea,  as  form  part  of  the  defences  and  safeguards  of  the 

borough  against  the  encroachments  of  the  sea.     This  may  be 

gathered  from  the  context,  from  the  word  '*  sea-shores,"  from 

the  expression  ^*  situate  between  the  borough  and  the  sea,''  and 

from  the  obvious  intention  and  scope  of  the  charter,  as  stated  in 

the  declaration.     It   seems  to  us  that  such  construction  and 

limitation  of  the  words  is  necessary  in  order  to  give  this  part 

of  the  charter  any  meaning,  and  that  no  violence  is  done  either 

to  the  grammatical  or  reasonable  sense  of  the  words  by  such 

construction. 

If  80,  the  next  question  which  arises  is,  whether  *the  keeping 
up  the  sea  defences  of  a  town  or  borough  is  a  matter  of  general 
and  public  concern.  It  is  said  that  the  repair  of  a  highway  or 
a  bridge  is  matter  of  public  concern,  because  all  the  King's  sub- 
jects may  have  occasion  to  use  it.  And  why  may  not  all  the 
King's  subjects  have  occasion  to  reside  in,  or  to  pass  through, 
tiie  borough  of  Lyme  ?  It  may  be  dilficult  to  define  precisely 
over  what  quantity  of  land,  or  to  how  large  a  district,  any  benefit 
must  be  extended  in  order  to  render  such  benefit  a  matter  of 
general  and  public  concern ;  but  surely  no  danger  or  inconvenience 
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can  arise  from  holding  that  it  is  sufficient  if  such  benefit  extended 
to  a  whole  town  or  borough. 

But  it  is  said  that,  even  if  the  repair  of  the  sea  defences  of  a 
town  or  borough  be  matter  of  general  and  public  concern,  yet 
that  the  declaration  in  this  case  does  not  shew  that  the  par- 
ticular ''  buildings,  banks,  sea-shores,  mounds  or  ditches,'*  alleged 
to  be  out  of  repair,  are  part  of  the  sea  defences  of  the  borough, 
nor  is  it  expressly  averred  that  the  public  had  any  interest  in 
them.     The  answer  is,  that  the  buildings,  banks,  sea-shores, 
mounds  or  ditches  in  question,  are  described  in  the  declaration 
in  the  very  words  used  in  the  charter,  as  set  out  in  the  declara- 
tion, and  are  expressly  averred  to  have  been  in  existence  at  the 
time  when  the  charter  was  granted  and  accepted ;  and  it  is  also 
expressly  averred  that  the  corporation  were   liable  under   the 
charter  to  repair  them.     Now  these  words  in  the  averments  of 
the  declaration  must  be  understood  in  the  same  sense  as  the 
same  words  in  the  charter;  and  as  we  are  of  opinion  that  the 
true  construction  of  them  in  the  charter  is  to  understand  them 
as  limited  to  the  sea  defences  of  the  borough,  so  we  think  they 
are  to  be  taken  to  have  the  same  meaning  in  the  declaration, 
*and  to  have  the  same  effect  as  if  the  buildings,  banks,  sea- 
shores, mounds  or  ditches  in  question,  were  expressly  averred  to 
be  part  of  the  defences  and  safeguards  of  the  borough  and  town 
against  the  encroachments  of  the   sea.     And  this  opinion  is 
further  strengthened  by  the  circumstance  that  the  present  objec- 
tion arises  after  verdict.     The  effect  of  a  verdict  in  curing  defects 
in  the  pleadings  at  common  law  is  stated  correctly  in  one  of  the 
last   cases   on  the  subject,  viz.  that  of  Jackson  v.  Pesked  (i). 
There  Lord  Ellenborough  said :  "  Where  a  matter  is  so  essen- 
tially necessary  to  be  proved,  that  had  it  not  been  given  in 
evidence,  the  jury  could  not  have  given  such  a  verdict,  there  the 
want  of  stating  that  matter  in  express  terms  in  a  declaration, 
provided  that  it  contains  terms  sufficiently  general  to  compre- 
hend it  in  fair  and  reasonable  intendment,  will  be  cured  by 
verdict ;  and  where  a  general  allegation  must,  in  fair  construc- 
tion, so  far  require  to  be  restricted,  that  no  Judge  and  no  jury 
could  have  properly  treated  it  in  an  unrestrained  sense,  it  may 
(1)  14  R.  B.  417  (1  M.  &  S.  234). 
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Teasonably  be  presamed,  after  verdict,  that  it  was  so  restrained 

at  the  trial ;  but  unless  the  allegation  is  of  such  a  nature  that  it 

wonld  have  been  doing  violence  to  the  terms,  as  applied  to  the 

subject-matter,  to  have  treated  it  as  unrestrained,  we  are  not 

aware  of  any  authority  which  will  warrant  us  in  presuming  that 

it  was  considered  as  restrained  merely  because,  in  the  extreme 

latitude  of  the  terms,  such  a  sense  might  be  affixed  to  them." 

Here  we  think  that  the  allegations  of  the  declaration,  as  applied 

to  the  subject-matter,  do  by  reasonable  intendment  shew  that 

the  buildings,  banks,  mounds  and  ditches  in  question  were  part 

of  the  defences  and  safeguards  of  the  town  and  borough  against 

the  encroachments  of  *the  sea,  and  particularly  of  that  part  of 

the  town  and  borough  in  which  the  plaintiff's  property  is  situated. 

The  declaration,  therefore,  shews  a  charter  casting  an  obligation 

on  the  corporation  to  do  repairs  of  general  and  public  concern, 

and  avers  that  they  have  omitted  to  do  such  repairs,  and  that 

the  plaintiff  has  thereby  sustained  special  damage.     It  is  not, 

indeed,  shewn  that  the  plaintiff's  house  existed  at  the  time  when 

the  charter  was  granted ;  neither  can  this  be  necessary ;  for  if 

the  obligation  to  repair  he  of  a  public  nature  concerning  the  whole 

borough,  the  whole  borough  has  a  right  to  be  protected,  and  it 

is  immaterial  whether  the  inundation  affects  the  lands,  or  houses 

at  any  time  erected  on  those  lands. 

It  Ls,  however,  further  urged,  that  whatever  engagement  the 
corporation  may  be  under  as  between  them  and  the  Crown,  so 
as  to  render  them  liable  either  to  forfeiture  of  their  charter,  or 
any  other  proceeding  by  the  Crown,  yet  that  no  stranger  can 
take  advantage  of  such  engagement  and  maintain  an  action.  It 
is  admitted  that  if  their  liability  arose  by  prescription,  they 
would  be  indictable,  and  also  an  action  would  lie  for  special 
damage,  as  in  Tlie  Mayor,  dc.  of  Lynn  v.  Turner  (i).  Churchman 
V.  Tunstali^),  Paine  v.  Partridge  (3),  and  many  other  authorities, 
which  it  is  unnecessary  to  cite,  because  it  is  clear  and  undoubted 
law  that,  wherever  an  indictment  lies  for  non-repair,  an  action 
on  the  case  will  lie  at  the  suit  of  a  party  sustaining  any  peculiar 
Now,   we  are  unable  to  see  any  sound  distinction 
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between  a  liability  by  prescription,  and  a  liability  arising  within 
time  of  memory,  but  legally  created.  We  do  not  say  that  pre- 
scription necessarily  implies  a  charter  or  grant,  but  it  necessarily 
implies  some  legal  origin,  *and  charter  would  be  a  legal  origm. 
Suppose  that  a  prescriptive  obligation  were  alleged,  and  that  a 
charter  granted  before  time  of  memory  were  produced,  and  so 
the  legal  origin  were  shewn,  would  that  destroy  the  prescription  ? 
Certainly  not.  Would  the  obligation  arising  from  that  charter 
have  been  less  binding  within  a  few  years  after  it  was  granted, 
than  it  is  now,  after  a  great  lapse  of  time  ?  Certainly  not.  If 
then,  the  origin  be  legal,  how  can  it  be  important  when  it  took 
place  ?  We  do  not  go  the  length  of  saying  that  a  stranger  can 
take  advantage  of  an  agreement  between  A.  and  B.,  nor  even 
of  a  charter  granted  by  the  King,  where  no  matter  of  general 
and  public  concern  is  involved  ;  but  where  that  is  the  case,  and 
the  King,  for  the  benefit  of  the  public,  has  made  a  certain  grant, 
imposing  certain  public  duties,  and  that  grant  has  been  accepted, 
we  are  of  opinion  that  the  public  may  enforce  the  performance 
of  those  duties  by  indictment,  and  individuals  peculiarly  injured, 
by  action.  If  it  were  otherwise,  many  inconveniences  would 
follow  ;  and  among  them,  in  the  case  in  question,  is  this ;  that 
as  the  duty  and  the  right  to  repair  the  sea  defences  of  the  town 
and  borough  are  cast  upon  the  corporation,  no  other  person 
would  be  justified  in  interfering  and  doing  repairs,  however 
necessary,  or,  at  all  events,  not  until  the  corporation  had  been 
called  upon,  and  neglected  to  do  them  :  The  Earl  of  Lonsdale  v. 
Nelson  (i) ;  and  it  is  doubtful  whether  he  would  be  justified  even 
then,  the  proper  remedy  being,  as  there  stated,  by  indictment  or 
action  ;  for  nuisances  of  omission  cannot  in  general  be  abated. 

Two  of  the  Judges  have  entertained  considerable  doubts 
whether  the  declaration  contains  sufficient  *words  in  this  case  to 
shew  that  the  mounds  or  banks  were  of  such  public  benefit  as 
that  an  indictment  would  lie  for  not  repairing  them :  but 
agreeing  in  the  general  view  of  the  law,  they,  as  well  as  the 
rest  of  the  Judges  who  heard  the  argument,  are  of  opinion  that 
the  question  proposed  by  your  Lordships  must  be  answered  in 
the  affirmative,  and  that  the  declaration  is  sufficient. 

(1)  26  E.  R.  363  (2  B.  &  C.  302 ;  3  Dowl.  &  By.  556). 
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The  Lord  Chakcellob  said,  after  the  unanimous  judgment 
of  the  Ck)urt  of  C!ommon  Pleas,  and  the  concurring  judgment  of 
three  of  the  Judges  in  the  Court  of  King's  Bench  upon  the  writ 
of  error  brought  there,  the  fourth  Judge  giving  no  opinion,  it 
was  matter  of  satisfaction  to  him  that  all  the  Judges  now  agreed 
in  the  opinion  which  their  Lordships  heard  now  delivered.  Two 
of  the  learned  Judges  entertained  some  doubt  upon  the  pleadings, 
in  respect  to  a  point  which  did  not  affect  the  main  question.  He 
should  move  that  the  judgment  of  the  Court  below  be  affirmed  ; 
but  although  the  two  Courts  below  concurred  in  the  judgment, 
yet  it  was  not  a  case  in  which  costs  ought  to  be  charged  against 
the  plaintiffs  in  error,  as  there  was  some  doubt,  and  the  question 
was  one  of  difficulty. 

Lord  Wynford  concurred  in  these  observations. 
i  The  judgment  of  the  Court  below  teas  affirmed^  without  costs. 
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Appeal  from  the  Court  of  Chancery  in  Ireland. 
ATTOENEY-GENEKAL    v.    HUNGERFORD. 

(2  Clark  &  Piimelly,  357—379 ;  S.  C.  8  Bligh  (N.  S.)  437.) 

If  the  trustees  of  a  charity  estate  make  a  lease  for  lives  with  a  oovenant 
for  perpetual  renewal  u])on  terms,  which,  at  the  time  of  making  it,  appear 
to  them  bond  fide  to  be  the  best  that  can  be  got,  a  subsequent  alteration 
of  drcnmstanoes  shall  not  affect  such  lease. 

In  such  a  case  the  question  of  provident  or  improvident  management 
is  entitled  to  peculiar  consideration.  The  length  of  time  during  which 
the  property  has  been  occupied  under  the  lease,  is  also  to  be  taken  into 
consideration. 

[The  statutory  restrictions  now  imposed  upon  the  alienation 
of  charity  estates  have  made  it  unnecessary  to  retain  reports  of 
many  old  cases  in  which  the  validity  of  such  alienations  has 
been  questioned.  The  judgment  in  the  present  case  presents 
some  features  of  interest,  and  contains  a  sufficient  statement  of 
the  bets  of  the  case  to  make  these  passages  intelligible. — O.A.  S.] 

Thb  Lord  Chancellor  (after  making  some  general  observations) 
said: 

My  Lords,  this  was  a  lease  granted  in  the  year  1710 ;  and  the 
first  point  made,  or  attempted  to  be  made,  was  to  shew,  that  it 
R.B. — ^voL.  xzxvn.  10 
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A.^.  was  granted  at  an  undervalue.  I  am  clearly  of  opinion  that 
HuNOEB-  there  is  no  foundation  for  this  point,  and  that  I  could  not  take 
^^^'  upon  myself  to  say  in  the  year  1884,  nor  could  the  Court  of 
Chancery  in  Ireland  undertake  to  say  in  the  year  1882,  on  the 
case  that  was  then  before  the  Lord  Chancellor  of  that  country, 
that  this  land  was  let  at  an  undervalue  at  the  time  it  was  leased ; 
for  there  was  a  fine  taken  of  800Z.,  and  there  was  a  rent  reserved 
of  1002.  a  year,  with  a  fine  of  25^  upon  each  and  every  life 
dying,  payable  upon  each  subsequent  renewal.  Now,  at  that 
time  the  interest  of  money  was  eight  per  cent,  in  Ireland  ;  who, 
then,  shall  take  upon  himself  to  say,  that  if  he  had  been  dealing 
with  the  property  at  that  time,  he  would  have  thought  he  gave 
it  away,  or  squandered  it  away,  or  improvidently  dealt  with  it, 
by  leasing  it  at  an  undervalue?  If  he  took  800Z.  money,  bearing 
[  *d74  ]  eight  per  cent,  interest,  and  *100{.  for  the  rent,  and  the  fines  upon 
each  renewal,  I  am  not  prepared  to  say  that  he  would  have  been 
undervaluing  the  land ;  on  the  contrary,  it  appears  to  me  that 
the  lease  was  granted  on  an  adequate  value. 

Then,  in  the  next  place,  we  come  to  the  duration  of  the  term, 
and  I  am  not  sure  that  it  is  law,  founded  either  upon  principle, 
on  statute,  or  on  authority,  to  lay  down  the  proposition,  that  all 
leases  such  as  this,  that  all  perpetuities  such  as  this,  even  that 
all  alienations,  if  it  can  be  said  that  this  lease  amounts  to  an 
alienation,  are  therefore,  as  such  void  or  voidable.  There  is  no 
warrant  of  principle  for  holding  that ;  each  case  must  depend 
upon  its  peculiar  circumstances.  I  put  the  case  where  even  an 
alienation  might  be  fit ;  not  only  justifiable,  not  only  harmless, 
as  regards  the  breach  of  trust,  or  abuse  of  trust,  by  the  trustees, 
but  might  be  a  fit  course  for  them  to  adopt.  I  will  even  put  the 
case,  which  I  can  well  conceive,  where  they  could  not  do  their 
duty  to  the  charity  if  they  did  not  alienate  a  part  of  the  land ; 
and  I  threw  out,  in  the  course  of  the  argument,  an  observation 
to  which  I  found  no  answer  to  be  given,  for  indeed  it  was 
admitted  on  the  other  side,  that  supposing  that  there  was  a 
small  piece  of  land,  a  comer  of  land,  or  an  outlying  estate, 
property  of  the  charity,  and  for  which  there  could  be  got,  as 
the  price  for  the  sale  of  it,  on  account  of  its  peculiar  situation, 
so  large  a  sum  of  money  as  to  put  the  charity  in  possession,  we 
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shall  say  of  1,000L,  though  the  whole  of  the  rents  and  profits  of 
that  land,  let  in  the  ordinary  manner,  might  never  exceed  11.  a  hunoeb- 
year  or  10«.  a  year,  it  would  be  perfect  madness  in  the  charity,  ^^^o- 
as  well  as  in  an  individual,  not  to  obtain  that  sum,  and  sell  the 
land  for  the  1,0002.  In  all  these  cases  much  depends  upon  the 
circumstances  ;  and  the  question  is,  whether  or  not  there  has 
*been  a  provident  or  an  improvident  management  of  the  [  *S75  ] 
charitable  fund?  If  the  management  has  been  such  as  I 
have  described,  provident,  then  that  is  justifiable;  nay,  I  go 
farther,  and  state,  that  in  the  case  I  have  supposed,  the  trustees 
would  have  been  guilty  of  an  abuse  of  trust,  if  they  had  hesitated 
to  part  with  the  land  upon  these  terms ;  and  that  an  informa- 
tion at  the  suit  of  his  Majesty's  Attorney-General,  or  of  any 
relator,  might  well  have  been  maintained  against  them,  to 
compel  them  to  do  that  which  was  for  the  real  benefit  of  the 
charity. 

My  Lords,  that  which  I  have  stated  to  be  the  rule  of  provident 
and  improvident  management,  has  the  sanction  of  full  authority. 
I  refer  to  The  Attorney-General  v.  Cross  (i),  where  the  Master 
OF  THE  Bolls  holds  that  there  is  no  authority  for  saying  that 
such  leasee  are,  on  the  ground  of  the  length  of  time  alone,  void, 
as  an  abuse  of  trust.  I  refer  again  to  what  Lord  Eldon  said, 
(bat  that  applies  to  another  part  of  the  case,  that  where  a  tenant 
gets  at  a  low  rent  the  charity  lease,)  this  of  itself,  without  other 
circumstances,  is  not  enough  to  authorize  the  Court  to  turn  him 
oat,  becanse  it  is  a  charity  estate.  That  applies  to  this  case, 
lecause  yoa  are  not  only  asked  to  make  the  lease  void,  as  in 
favour  of  the  lessor,  but  against  the  lessee.  You  are  taking 
the  land  from  the  lessee ;  though  Lord  Eldon  states  that  the 
length  of  the  lease  granted  by  the  charity  to  the  tenant,  if  the 
tenant  is  guilty  of  no  misconduct,  and  if  he  has  behaved  with 
honesty,  is  no  ground  for  turning  him  out.  I  refer  also  to  the 
case  of  The  Attorney-General  v.  Warren  (2),  a  case  accurately 
reported.  It  is  there  laid  down  by  a  great  Judge,  I  think  by 
the  late  Master  of  the  Bolls,  Sir  Thomas  Flumer,  that  the 
trustees  *are  bound  to  a  prudent  administration  of  the  trust,  [  *376  ] 
and  that  there  is  no  positive  law  or  rule  of  the  Court  which  says 
;i)  17  K.  B.  121  (3  Mer.  524).  (2)  19  E.  E.  74  (2  Swanst.  291). 

10—2 


148  1884.    H.  L.    2  CL.  &  FIN.  876—877.  [r.b. 

A.-o.        that  there  shall  be  no  long  term,  or  even  that  there  shall  be  no 
Hunger-     alienation,  if  the  alienation  is  for  the  benefit  of  the  trust. 
FORD.  j^g|.  ^jg  come  then,  my  Lords,  a  little  closer  to  the  facts  of  the 

lease ;  and  let  us,  in  the  first  place,  observe  whether  or  not  it 
was  a  provident  bargain.  At  that  time,  in  Ireland,  the  course 
was  to  let  leases  upon  lives,  with  covenants  for  perpetual 
renewal ;  in  a  word,  to  let  leases  such  as  this  is,  renewable  for 
ever  on  a  fine  received  at  the  time  of  each  of  the  renewals,  with 
a  certain  rent  besides.  This  practice  was  said  to  have  been 
very  much  adopted ;  and  I  see  the  Lord  Chancellor  of 
Ireland,  in  a  note  that  I  am  favoured  with,  says  that  the 
Duke  of  Ormond  introduced  this  plan  for  the  sake  of  obtaining 
more  solvent  and  better  tenants,  and  above  all,  Protestant 
tenants.  The  Duke  of  Ormondes  example  was  followed  by 
others,  and  it  became  the  usual  practice  to  grant  such  leases, 
with  perpetual  renewals.  Now,  my  Lords,  that  being  the  case, 
what  have  we  here  but  the  ordinary  mode  of  management  in 
that  country?  for  the  reason  I  have  mentioned,  such  a  lease 
was  held  beneficial,  and  none  of  us  can  say,  that  if  he  had  been 
alive  about  that  period,  he  would  have  done  otherwise  with  his 
own  estate.  The  trustees  of  the  charity  were  bound  to  do  what 
a  prudent  and  provident  landlord  with  his  own  estate  would  do ; 
and  I  think  such  a  landlord,  acting  at  that  time,  would  have 
granted  this  lease;  it  is  past  all  doubt  that  he  would  have  done 
so.  My  Lords,  no  trustee  is  bound  to  be  a  prophet ;  he  is  bound 
to  act  with  providence  and  foresight  to  a  reasonable  extent,  but 
he  is  not  bound  to  an  absolute  foreknowledge,  which  no  man  can 
[  •377  ]  have,  of  events  that  *afterwards  do  occur.  The  event  has  proved 
that  it  would  have  been  more  provident  not  to  have  granted  such 
a  lease,  because  the  lease  has  a  great  deal  more  time  to  run,  and 
it  would  be  better  if  it  had  expired  ;  but  we  are  not  to  judge  of 
it  by  the  state  of  things  now,  but  as  they  were  at  the  time.  The 
very  word  "provident,"  which  the  law  uses  in  the  decisions 
referred  to,  shews  by  its  own  proper  force  that  you  are  to  look 
forward,  but  not  to  look  forward  with  an  indefinite  or  with  a 
prophetic  eye,  but  in  the  way  in  which  a  reasonable  man  of 
common  sagacity  and  prudence  might  do.  Such  a  man  would 
adapt  his  conduct  to  the  facts;   would  look  at  the  facts  and 
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circumstances  in  which  he  lives,  and  at  the  result  likely  to        A..G. 
happen  from  those  facts  and  circumstances,  as  far  as  he  could      hungek- 
easily  and  with  reasonable  certainty   decide  on    them.     The        *'®^^' 
eomplaint  of    abuse    must    not    be    simply  that  he  has  not 
selected  that  mode  by  which  the  lease,  if  granted  now,  would 
be  rendered  most  profitable.     Events  have  happened,  but  who 
was  to  know  that  they  would  happen?  consequences  have  taken 
place,  but  who  could  tell  that  these  would  be  the  result  of  the 
course  which  has  been  adopted,  120  years  after  the  date  in 
question?    We,  enlightened  by  those  events,  and  having  the 
benefit  of  those  events,  can  tell,  and  any  child  can  tell  very 
easily,  what  would  have  set  at  nought  the  knowledge  of  the 
wisest  and  most  far-sighted  individuals  then  living,  even  to  have 
the  slightest  idea  about  them. 

For  these  reasons,  therefore,  I  am  certainly  of  opinion,  that 
regard  being  had  to  the  circumstances  of  the  times,  and  to  the 
nsaal  practice  of  landlords  in  dealing  with  large  estates  at  that 
time  in  that  country,  that  this  was  not  such  an  improvident 
lease  *that,  even  in  the  case  of  charity  property,  your  Lord-  [  ♦378  ] 
ships  can  be  satisfied  of  an  abuse  having  taken  place. 

Then  with  respect  to  the  time,  to  which  I  said  I  should 
address  myself,  of  120  years,  during  which  nothing  has  been 
done;  52  years  have  passed  since  the  last  renewal;  would  it 
not  be  monstrous  to  call  upon  the  landlord  to  turn  out  the 
tenant,  after  3002.   had  been  paid  for   the  fine  in  the  first 
instance,  after  1002.  had  been  paid  for  the  rent,  after  261.  had 
been  paid  upon  the  renewal;    all  paid  upon  the  faith  of  the 
bargain  standing  firm,  and  all  paid  upon  the  faith,  between  the 
tenant  and  the  charity,  that  this  was  a  valid  lease  perpetually 
renewable?     It  has  been  truly  said,  and  repeatedly  said,  that 
time  is  no  bar  in  the  case  of  a  charity ;   and  among  other 
cases  to  that  eflfect.  The  Attorney-General  v.  Warren  is  cited ; 
but  then,  if  the  Statute  of  Limitations  is  in  such  a  case  no  bar, 
it  is  at  all  events  a  circumstance  which  produces  a  very  powerful 
obstacle,  not  easily  got  over,  in  the  way  of  any  Court  of  Judica- 
ture that  may  set  aside  what  has  stood  so  long,  and  may  have 
been  made  the  subject  of  so  many  arrangements.    Would  they 
not  have  a  right  to  complain  ?  might  not  the  tenant  well  say,  I 


150 


1884.     H.  L.     2  CL.  &  FIN.  878—879. 


[r.r 


A.-G. 

t. 

HUNGER- 

VORD. 


[  •379  ] 


did  not  mean  to  give  SOOL  in  those  days,  when  that  would  be 

worth  8,000/.  now ;  or,  my  ancestor  did  not  mean  to  give  800L 

for  a  lease  not  renewable  for  ever ;  or,  he  did  not  mean  to  give 

1001.  a  year ;  he  was  losing  for  the  first  10  or  12  years,  but  he 

thought  he  should  repay  himself  by  a  longer  renewal,  and  in 

contemplation  of  that  he  paid  the  fine  ? 

Upon  the  whole  therefore,  my  Lords,  I  am  clearly  of  opinion 

in  this  case,  that  the  Court  of  Chancery  in  Ireland  has  come 

to  a  sound  decision ;  and  therefore  I  have  great  satisfaction  in 

moving  your  Lordships  "^that  this  decree  should  be  affirmed : 

but,  for  the  reasons  that  induced  his  Lordship  not  to  give  costs, 

I  move  your  Lordships  that  the  costs  should  not  be  given,  though 

I  do  not  advise  your  Lordships  to  pay  the  costs  out  of  the  charity 

estate.  ^  ,  ,.       , 

JtM^ment  affirmed. 


Appeal  from  the  Court  of  Chancery. 
NOTTIDGE  V.  PRICHARD. 

(2  Clark  &  Finnelly,  379—395 ;  8.  C.  8  Bligh  (N.  S.)  493.) 
Lord  [A  NOTE  of  this  appeal  will  be  found  at  the  end  of  the  report  of 

^^Tc^*''    *^®  ^^  ^^^"^  ^a.ken  from  1  Russ.  &  Mylne,  191 :  see  82  R.  R.  195. 
—0.  A.  S.l 


1834. 
Junel%, 
July  5. 


Appeal  from  the  Court  of  Exchequer  in  Ireland. 
.  ^^fi\o    WILLIAM  BROWN,  Esq.  v.  WILLIAM  FREDERICK 

June  16,  18.  ' 

Au^'  i5>         FOWNES  TIGHE,  and  DANIEL  TIGHE,  Esqr8.(1). 

Lord  (2  Clark  &  Finnelly,  396—420 ;  S.  C.  8  Bligh  (N.  S.)  272 ;  affirming  Hayes,  158.) 

L,0.      *  ^  lease  made  in  1663  of  land  in  Ireland, — ^together  with  all  mines 

r  39g  J  thereon  in  the  disposal  of  the  lessor,  and  all  timber  growing  thereon,  to 

be  disposed  of  by  the  lessee,  he  planting  trees  in  the  room  of  them,  to 
hold  the  premises,  without  impeachment  of  waste,  to  him,  his  executors, 
administrators  and  assigns,  for  98  years,  at  a  rent  therein  mentioned, — 
contained  a  covenant  that  the  lessor,  his  heirs  and  assigns,  should,  upon 
request  of  the  lessee,  his  executors,  administrators  and  assigns,  from  time 


(1)  See  the  statement  of  principle 
by  the  Lord  CnANCELLOR  in  this  case 
qualified  by  Lords   Selbornb   and 


Blackburn  in  Swinburne  v.  Milburn 
(1884)  9  App.  Cas.  854,  54  L.  J.  Q.  B. 
6.— R.  C. 
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to  time  renew  the  said  lease,  and  perfect  such  other  assurances  as  the        Bbown 
lessee,  his  executors,  administrators  and  assigns,  should  reasonably  require  v. 

for  strengthening,  confirming,  and  suremaking  the  demised  premises,  at  T iohe. 
such  rents,  and  under  such  covenants  and  conditions,  as  in  tiie  said  lease 
were  contained.  Another  coyenant  provided  that,  in  case  of  eviction,  or 
waste  by  rebellion,  tiie  rent  should  cease  and  be  abated.  A  renewal  of 
the  lease,  with  all  the  covenants,  was  executed  in  1739 :  Held  by  the 
Lords,  affirming  the  judgment  of  the  Court  of  Exchequer  in  Ireland, 
that  the  oovenant  was  not  for  perpetual  renewal,  but  for  confirming  and 
further  assuring  the  original  lease. 

Thb  appellant  exhibited  his  bill,  in  November,  1827,  in  the 
Court  of  Exchequer  in  Ireland,  against  the  respondents  and 
another,  for  the  purpose  of  compelling  the  renewal  of  a  lease. 
The  bill  stated,  that  by  an  indenture  of  lease,  bearing  date 
the  Srd  of  July,  1668,  Bichard  Tighe,  an  Alderman  of  Dablin, 
dfflnised  *to  William  Wright,  of  Castledermot,  in  the  county  [  *397  ] 
of  Kildare,  all  the  town  and  lands  of  Ballireadman,  situate 
in  the  county  of  Carlow,  and  then  in  the  possession  of  the  said 
William  Wright  and  his  assigns,  containing  228  acres  profitable 
land,  of  Irish  measure,  with  all  other  lands  returned  as  unprofit- 
able or  waste,  whether  woods  or  underwoods,  bogs  or  barren 
mountain,  as  part  thereof,  together  with  all  warrens,  waters, 
irays,  &c.  quarries  of  stone,  slate,  mines  of  coal,  lead,  tin,  &c., 
or  any  other  mines  or  minerals  that  were  in  the  disposal  of  the 
said  Bichard  Tighe,  fishings,  fowlings,  &c.,  and  also  the  timber 
then  growing  or  lying  on  the  said  lands,  and  to  make  sale  and 
disposal  thereof  as  he  or  his  executors,  administrators  or  assigns 
should  think  fit,  to  his  and  their  own  proper  use,  without 
impeachment  of  or  for  any  waste;  they  planting  500  trees  of 
oak  or  ash  in  the  room  of  them,  and  also  performing  the  same 
from  time  to  time  during  the  said  lease ;  To  have  and  to  hold 
all  and  singular  the  said  premises,  with  the  appurtenances, 
without  impeachment  of  waste,  unto  the  said  William  Wright, 
his  executors,  administrators  and  assigns,  for  the  term  of  98 
years  from  the  29th  day  of  September  then  next  ensuing,  at  the 
yearly  rent  of  151.  for  the  first  three  years,  and  the  yearly  rent 
of  801.  during  the  remainder  of  the  said  term,  payable  half- 
yearly,  with  one  sugar-loaf  on  the  first  day  of  January  yearly. 
And  the  said  Bichard  Tighe,  by  the  said  indenture,  further 
covenanted  and  granted  to  and  with  the  said  William  Wright, 
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Brows      his  execators,  administrators  and  assigns,  that  it  should  be 

TiGHK.  lawful  for  the  said  William  Wright,  his  executors,  adminis- 
trators and  assigns,  to  cut  and  dispose  of  all  the  aforesaid  woods, 
and  to  search,  dig  and  find  out  any  quarries  of  stone  and  slate, 

[  ♦398  ]  or  any  other  mines  of  coal,  lead,  tin,  iron,  brass,  *copper,  or  any 
other  kind  of  minerals  whatsoever  in  the  disposal  of  the  said 
Bichard  Tighe,  and  the  same  so  sought  and  found  out  to  have, 
use,  sell  and  dispose  of,  for  his  and  their  only  proper  use  and 
benefit. 

The  lease  contained  the  following  covenants,  viz.  That  Bichard 
Tighe,  his  heirs  and  assigns,  should  and  would,  upon  request 
unto  him  or  them  to  be  made  by  the  said  William  Wright,  his 
executors,  administrators  and  assigns,  from  time  to  time  renew 
the  said  lease,  and  perfect  such  other  (further  (i))  assurances 
as  he  the  said  William  Wright,  his  executors,  administrators 
and  assigns,  should  reasonably,  with  their  counsel  learned  in 
the  law,  devise,  advise  or  require,  for  the  better  strengthening, 
confirming  and  suremaking  of  all  and  singular  the  said  demised 
and  granted  premises,  and  every  part  thereof,  unto  the  said 
William  Wright,  his  executors,  administrators  and  assigns,  at 
such  rents,  and  under  such  covenants  and  conditions  as  con- 
tained in  said  indenture  of  lease ;  and  further,  that  he,  Bichard 
Tighe,  his  heirs  and  assigns,  should  from  time  to  time  and  at 
all  times  thereafter,  pay  all  quit-rents  and  other  rents  already 
due,  or  thereafter  to  be  due,  upon  or  out  of  the  said  demised 
premises,  or  any  part  thereof;  and  said  lease,  among  other 
covenants,  contained  a  covenant  of  warranty  of  title  against  all 
persons  claiming  by,  from  or  under  the  said  Alderman  Bichard 
Tighe ;  and  that,  in  case  of  any  eviction  by  any  person  lawfully 
claiming  any  right  to  the  premises,  or  that  the  premises  should 
be  wasted,  destroyed  or  decayed,  by  any  war  or  rebellion,  so 
that  the  tenants  could  not  possess  the  same  with  safety  to  their 
lives  or  goods,  then  and  for  so  long  the  said  rent  should  cease 
and  be  abated. 

[  399  ]  The  bill  further  stated  that  the  said  lessor  died   intestate, 

seised  of  the  reversion  and  rent  of  said  lands;   and  upon  his 

(1)  This  word  was  in  the  counterpart,  but  not  in  the  lessor's  part  set  out 
in  the  respondent's  case. 
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death  William  Tighe,  of  Dublin,  his  grandson  and  heir,  became       Bbown 
seiBed  of  said  reversion  and  rent:  and  that  all  the  estate  and       tighb. 
interest  of  the  said  William  Wright,  by  virtue  of  said  recited 
lease,  became,  by  assignment  thereof,  duly  vested  in  Denny 
Cuffe,  of  Sandhill,  in  the  county  of  Carlow:    and  that,  by  a 
oert^  indenture,   bearing    date    7th    of    March,   1789,   made 
between  the  said  William  Tighe  and  Denny  Cuffe,  (after  citing 
the  said  original  lease  of  the  8rd  day  of  July,  1668,  and  also  the 
said  covenant,)  the  said  William  Tighe,  at  the  request  and  desire 
of  the  said  Denny  Cuffe,  and  in  pursuance  of  said  covenant  or 
elause  of  renewal  contained  in  said  recited  lease,  and  for  and  in 
consideration  of  the  rents,   covenants  and  conditions   therein 
eontained,  demised  unto  the  said  Denny  Cuffe,  his  executors, 
administrators    and    assigns,    the    aforesaid    town-lands    and 
premises,  without  impeachment  of  waste,  to  have  and  to  hold 
the  same  unto  the  said  Denny  Cuffe,  his  executors,  adminis- 
trators and  assigns,  for  the  term  of  98  years,  from  the  29th  of 
September  then  last  past,  yielding  and  paying  therefore  unto 
the  said  William  Tighe,  his  heirs  and  assigns,  the  yearly  rent 
of  301.,  and  one  sugar-loaf,  on  the  1st  day  of  January  yearly ; 
and  said  indenture  contained  all  the  same  clauses,  provisions 
and  covenants  as  in  said  original  lease,  and,  amongst  others, 
a  covenant  for  renewal,  in  the  same  words  as  in  said  original 
lease. 

The  said  Denny  Cuffe  died  possessed  of  the  said  demised 
premises,  by  virtue  of  the  aforesaid  assignment  and  indenture 
of  renewal ;  and  upon  his  death.  Sir  Jonah  Wheeler  Denny 
Cuffe,  Bart.,  his  son  and  executor,  became  entitled  to  said 
premises,  and  entered  *into  possession  thereof :  and  he,  by  [  '400  ] 
indenttire  of  assignment,  bearing  date  the  28rd  of  January, 
1812,  (after  reciting  the  said  renewal  of  the  7th  of  March,  1789, 
and  also  the  covenants  for  renewal  in  said  deeds  contained,) 
in  consideration  of  the  sum  of  10,000Z.,  duly  assigned  all  the 
aforesaid  premises,  and  all  his  estate,  title  and  interest  therein, 
^der  and  by  virtue  of  the  said  several  indentures,  to  Robert 
Brown,  of  Dublin,  Esq.,  who  thereupon  and  thereby  became 
entitled  to  the  said  several  lands  and  premises,  and  entered  into 
poBsession  thereof,  and  paid  the  said  yearly  rent,  and  continued 


154  1884.    H.  L.     2  CL.  &  FIN.  400—401.  [b.b. 

Bbown  bo  possessed  until  the  time  of  his  death,  in  January,  1816, 
TiQHE.  having  by  his  will,  dated  the  14th  March,  1814,  and  duly  made 
and  published,  devised  all  the  residue  of  his  real  and  personal 
estate  (which  included  the  aforesaid  lands  and  premises  of 
Ballireadman,  and  all  his  estate  and  interest  therein)  to  the 
appellant,  his  eldest  son,  his  executors,  administrators  and 
assigns;  and  appointed  the  appellant  and  Bedmond  Brown,  a 
younger  son  of  the  said  Bobert  Brown,  his  executors.  And 
the  said  will  was  duly  proved,  and  probate  thereof  granted 
to  the  appellant,  who  by  virtue  thereof  and  being  so  entitled, 
entered  into  possession  of  the  said  lands  and  premises,  and  ever 
since  paid  the  reserved  rent,  and  performed  the  said  covenants 
contained  in  the  lease. 

The  bill  further  stated,  that  W.  F.  F.  Tighe,  of  Woodstock,  in 
the  county  of  Kilkenny,  Esq.  (one  of  the  respondents)  became 
seised  of  the  rent  and  reversion  of  the  said  demised  lands  and 
premises ;  and  he  is  heir-at-law  of  the  said  William  Tighe,  party 
to  the  said  indenture  of  the  7th  day  of  March,  1789,  and  also 
heir-at-law  of  the  said  Alderman  Bichard  Tighe,  party  to  the 
said  indenture  of  the  3rd  day  of  July,  1668,  and  has  for  several 
[  ♦401  ]  yeaVs  received  from  the  appellant  *the  said  reserved  yearly  rent 
payable  out  of  said  lands;  and  that  on  the  said  respondent's 
marriage,  in  April,  1825,  a  marriage  settlement  was  executed, 
whereby,  among  other  matters,  the  said  lands  and  premises 
were  conveyed  by  the  said  respondent  to  the  Duke  of  Bichmond 
and  Daniel  Tighe,  Esq.  (the  other  respondent),  and  to  their  heirs 
and  assigns,  upon  several  trusts  therein  limited. 

The  bill  then  stated,  that  the  last- mentioned  lease  being  within 
a  few  years  of  expiring,  the  appellant  applied  in  March,  1827, 
and  frequently  afterwards,  to  the  said  W.  F.  P.  Tighe,  pursuant 
to  the  said  covenants  contained  in  the  indentures  of  the  8rd  day 
of  July,  1668,  and  the  7th  day  of  March,  1789,  to  make  a  further 
demise  to  him  (appellant)  of  the  same,  by  way  of  renewal  thereof, 
but  that  he  declined  to  execute  any  renewal.  And  it  prayed  that 
it  might  be  declared  that  the  appellant  was  entitled  to  a  renewal 
or  new  demise  of  the  said  premises,  for  the  like  term,  and  subject 
to  the  same  rents  and  covenants,  as  contained  in  said  indentures 
of  the  8rd  day  of  July,  1668,  and  the  7th  day  of  March,  1789 ; 
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and  that  the  said  covenant  contained  in  said  original  lease  was  a       Brown 
eorenant  for  the  perpetual  renewal  thereof ;  and  that  the  respon-       tiohe. 
dente  might  be  decreed  to  execute  a  renewal  to  the  appellant  of 
said  original  lease. 

The  respondent,  W.  F.  F.  Tighe,  in  his  answer,  admitted  the 
sdfiin  in  fee  of  Alderman  Richard  Tighe,  the  indentures  of  8rd 
of  July,  1668,  and  7th  of  March,  1789,  and  continued  possession 
thereunder,  and  the  payment  of  said  yearly  rent  by  the  said  Bobert 
Brown  and  by  the  appellant ;  and  also  that  he,  W.  F.  F.  Tighe, 
was  seised  from  the  year  1816  of  the  reversion  and  rent  of  the  said 
ptemiBes,  as  devisee  of  his  father,  William  Tighe,  who  had  been 
seised  in  *fee  thereof,  and  who  was  grandson  of  William  Tighe,       [  **02  ] 
party  to  said  indenture  of  7th  of  March,  1789.     But  the  respon- 
dent insisted,  that  on  the  true  construction  of  the  said  lease,  this 
covenant  was  not  a  covenant  for  the  renewal  or  extension  of  the 
tenn  granted  by  the  said  lease,  but  merely  a  covenant  for  further 
assurance,  and  for  doing  such  acts  as  might  be  necessary  for  the 
coBfirming  of  the  said  lease,  during  the  term  of  98  years  thereby 
granted;  which  covenant  was  introduced  into  the  said  lease 
in  consequence  of  the  imperfect  and  precarious  title  under  which 
the  lessor  held  the  lands  thereby  demised  at  the  time  of  granting 
said  lease,  and  the  prospect  he  had  of  acquiring  a  perfect  and 
sufficient  title  to  enable  him  to  grant  or  confirm  said  lease  for 
the  term  of  98  years.     For,  that  the  said  lands  of  Ballireadman, 
amongst  other  lands,  were,  in  the  Irish  rebellion  in  the  year 
IWl,  forfeited  to  the  Crown,  and  were,  in  the  year  1659  in  the 
actnal  possession  of  one  Daniel  Hutchinson  and  the  said  Bichard 
Tighe,  having  been  set  out  to  them  under  the  Act  of  Settlement, 
in  satisfaction  for  provisions  furnished  for  the  supply  of  his 
Majesty's  army  in  Ireland,  in  the  year  1641 ;  and  it  became  an 
object  to  them  to  get  their  title  established,  by  a  decree  of  the 
commissioners  of  forfeited  estates,  and  a  grant  thereupon  from 
the  Crown :  they  therefore,  in  the  year  1661,  entered  into  an 
agreement  with  Colonel  Thomas  Piggott,  who  had  considerable 
mfiuence  at  that  period,  that  he  should  put  forward  their  claim 
to  the  said  commissioners  as  a  trustee  for  them,  and,  on  obtaining 
a  decree  and  grant  thereof,  he  should  convey  said  lands  to  said 
Bichard  Tighe  and   Daniel   Hutchinson.      The    said    Thomas 
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Brown  Piggott,  in  pursuance  of  the  said  agreement,  exhibited  his 
TioHE.  petition  before  the  commissioners  of  forfeited  estates  appointed 
[  '403  ]  under  the  said  *Act  of  Settlement ;  and  they  by  their  decree, 
dated  17th  August,  1666,  adjudged  that  the  said  Thomas  Piggott 
was  lawfully  and  rightfully  entitled,  among  other  lands,  to  the 
said  lands  of  Ballireadman ;  and  pursuant  to  that  decree,  the 
said  lands  were,  among  other  lands,  granted  to  the  said  Thomas 
Piggott  by  letters  patent,  dated  the  15th  of  January,  1667,  to 
hold  to  him,  his  heirs  and  assigns. 

The  respondent  further  answered,  that  Thomas  Piggott,  having 
obtained  said  letters  patent,  refused  to  fulfil  his  agreement,  and 
convey  the  lands  to  the  said  Richard  Tighe  and  Daniel  Hutchinson ; 
whereupon  they  filed  a  bill  against  him  in  the  Court  of  Chancery, 
to  enforce  the  performance  of  the  agreement ;  and  by  a  decree, 
pronounced  February,  1669,  it  was  ordered,  that  the  said 
Thomas  Piggott  should  convey  unto  them  the  lands  mentioned 
in  said  letters  patent  passed  in  trust  in  the  name  of  Thomas 
Piggott ;  and  he  accordingly  conveyed  the  same  to  the  said 
Richard  Tighe  and  Daniel  Hutchinson,  to  hold  to  them,  their 
heirs  and  assigns,  for  ever.  And  by  a  division  of  the  lands 
granted  by  said  letters  patent,  the  lands  of  Ballireadman  were 
allotted  to  the  said  Richard  Tighe  as  his  separate  property.  The 
respondent  then  submitted,  that  it  appeared  by  the  several  matters 
and  documents  aforesaid,  that  although  the  said  Richard  Tighe 
was  in  possession  of  the  said  lands  of  Ballireadman  at  the  time 
of  the  execution  of  the  said  indenture  of  the  8rd  day  of  July,  1663, 
yet  he  was  not  seised  of  any  legal  title  in  said  lands  enabling  him 
to  make  said  demise,  but  had  merely  a  claim  thereto  under  the 
Acts  of  Settlement  and  Explanation,  and  that  he  did  not  acquire 
a  perfect  title  until  the  year  1670  ;  and  that  the  state  of  the  title 
[  *404  ]  accounted  *for  and  explained  the  intention  of  the  parties  in 
introducing  into  the  said  indenture  of  the  3rd  day  of  July,  1663, 
a  covenant  for  further  assurance.  The  said  Richard  Tighe's 
estate  and  interest  in  said  lands  afterwards  became  vested  in  his 
grandson,  Richard  Tighe  the  younger,  who  by  his  will,  bearing 
date  the  1st  of  May,  1735,  bequeathed  his  estate  in  the  county 
of  Carlow,  including  said  lands  of  Ballireadman,  to  his  son 
William  Tighe  for  life,  with  remainder  to  his  first  and  other  sons 
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m  tail  male,  i^th  other  remainders  over.     The  last-mentioned       Bbowk 
William  Tighe,  being  only  tenant  for  life,  on  the  7th  of  March,  1739,       tiohk. 
executed  to  said  Denny  Coffe  the  indenture  in  the  pleadings  men- 
tioned, purporting  to  demise  the  said  lands  of  Ballireadman, 
as  described  in  the  lease  of  3rd  July,  1663,  to  hold  for  a  term  of 
96  yearSy  at  a  like  rate  and  under  the  same  covenants  as  in  said 
lease  of  3rd  July,  1663,  mentioned;   and  the  respondent  sub- 
mitted, that  for  these  reasons  he  is  not  bound  to  execute  any 
renewal  or  further  demise  of  the  said  premises,  and  that  the 
appellant  is  not  entitled  to  any  further  term  in  the  premises. 

The  respondent,  Daniel  Tighe,  by  his  ansT7er,  admitted  that 
he  was  trustee  under  the  other  respondent's  marriage  settlement, 
which  comprised  the  said  lands  and  premises.  The  Duke  of 
Biehmond,  the  other  trustee,  being  out  of  the  jurisdiction,  did 
not  answer. 

The  evidence  on  the  part  of  the  appellant  went  to  prove  the 
several  deeds  of  3rd  of  July,  1663,  7th  of  March,  1739,  and 
%Td  of  January,  1812 ;  and  the  evidence  on  the  part  of  the 
respondent,  W.  P.  F.  Tighe,  went  to  prove  the  transactions 
stated  in  his  answer,  between  Alderman  Eichard  Tighe  and 
Colonel  Thomas  *Piggott,  and  also  to  prove  that  the  William  Tighe  [  •'*05  ] 
who  granted  the  renewal  of  the  7th  of  March,  1739,  was  tenant 
for  life. 

The  cause  was  heard  on  the  equity  side  of  the   Court  of 
Exchequer,  in  the  years  1830  and  1831 :  that  Court,  by  a  decree 
made  on  the  15th  of  February,  1831,  dismissed  the  appellant's 
bill,  with  costs  (i). 
The  appeal  was  from  that  decree. 

(1)  The  following  observations  of  to  amount  to  such  a  covenant.    Por      [  405,  n.  ] 

Mr.  Baron   Ssoth,   in    giving   his  a  time  the  Court  leaned  to  the  opinion 

judgment,  were  frequently  referred  that  it  should,  but  upon  further  oon- 

to  in  the  arguments  on  l^e  appeal :  sideration  this  first  impression  was 

removed.    We  would  not,  however, 

to.  Babok  Smith  :  \^  understood  to  say,  that  upon  this 

**  The  bill  was  filed  for  the  renewal  question  of  construction,  there  is  not 

(rf  a  certain  interest,  and  the  question  room  for  weighty  argument  on  both 

'M*  ▼hether  the  instrument  which  sides ;   nay,  I  believe  I  declare  an 

WDTeyed  the  interest   contained  a  opinion  from  which  my  brethren  do 

ooreoant  to   renew    it      That   is,  not  dissent,  when  I  pronounce  the 

^Mmt  a  certain  clause,  relied  on  case  to  be  one  of  too  much  nicety  to 

by  the  plaintiff,  should  be  construed  be  free  from  doubt.    But  we  think 
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Browm 
r. 

TlOHE. 

[406] 

r  ♦407  ] 


I  '406,  //.  ] 


Mr,  Pemberton  and  Mr.  Jacob,  for  the  appellant : 

The  question  turns  on  the  meaning  of  the  words  ♦  "  from  time 
to  time  renew ;  "  and  is,  whether  the  covenant  stated  in  the 
pleadings  is  a  covenant  for  perpetual  renewal,  or  is  limited  to 


the  preponderance  of  facts  and  reasons 
justifies  a  construction  of  this  instru- 
ment unfavourable  to  the  plaintifTs 
claim.  My  Lord  Chief  Baron  not 
haying  been  on  the  Bench  when  this 
cause  was  heard,  having  been  counsel 
in  it,  and  not  conceiving  that  anything 
material  in  the  way  of  discussion  can 
be  added  to  what  has  been  already 
urged,  his  Lordship  feels  the  case  to 
be  sufficiently  ripe  for  determination, 
and  leaves  to  those  who  heard  the 
argument  to  decide  the  point.  He 
does  so  more  especially,  because  the 
Court,  as  it  was  then  constituted, 
was  unanimous  in  the  opinion  to 
which  it  ultimately  came;  for  it 
may  be  right  to  observe,  that  in 
that  opinion  Lord  Guilumore  con- 
curred; though  whether  he  had 
participated  in  our  earlier  and  tran- 
sient opinion  the  other  way,  my 
memory  does  not  enable  me  with 
any  confidence  to  say.  The  clause  in 
question  contains  tlie  word  '  renew,' 
and  it  cannot  be  denied  that  its 
occurrence  supplies  an  argument 
favourable  to  that  construction  for 
which  the  plaintiff  contended.  But 
the  utmost  that  can  be  contended 
for,  I  apprehend  to  be,  that  the  use 
of  this  ♦word  *  renew  *  may  give 
rise  to  a  presumption  that  the 
passage  containing  it  should  be  con- 
strued to  be  a  covenant  for  renewal ; 
but  to  hold  that  this  mere  word 
*  renew'  is  conclusive  upon  the 
interpretation  of  the  clause  in  which 
we  find  it,  would  be  to  resist  estab- 
lished principles  and  settled  rules. 

First,  it  would  impugn  the  maxim, 
that  all  presumption  is  liable  to  be 
rebutted,  and  only  becomes  conclu- 
sive when  no  rebuttal  can  be  found. 

Secondly,   it   would   rescind    the 


principle  which  pronounces  that 
every  portion  of  an  instrument 
shall  be  construed  agreeably  to  the 
apparent  intent  of  tiie  party  whose 
instrument  it  is,  so  far  as  this  can  be 
done  witiiout  conflicting  with  distinct 
authorities,  or  infringing  any  funda- 
mental rule  of  law. 

Thirdly,  to  hold  a  word  or  sentence 
in  any  clause,  or  even  the  whole  of 
the  clause  itself,  to  be  conclusive, 
would  be  to  desert  the  guidance  of 
that  rule  which  says,  that  instead 
of  insulating  the  portion  which  we 
are  called  on  to  interpret,  we  should, 
on  the  contrary,  connect  it  with  the 
entire  context  of  whatever  instrument 
contains  it,  and  call  the  whole  in  aid 
of  our  construction  of  each  part.  Nor 
are  these  rules  confined  to  wills, 
though  familiarly  and  eminently 
applicable  to  them;  they  extend  as 
guides  of  construction  to  all  instru- 
ments. We  search  closely  and  favour 
strongly  intention  in  the  case  of  wills, 
but  the  law  also  consults,  examines, 
and  promotes  intention  in  the  case  of 
deeds.  If,  unless  as  a  covenant  for  a 
renewal  of  the  interest,  the  clause 
under  discussion  would  be  quite 
inoperative  and  unmeaning,  that 
might  furnish  a  cogent  argument 
for  that  construction  which  the  plain- 
tiff sought  to  give  it ;  and  we  must 
confess  that  this  argument  would  be 
fortified  by  the  introduction  of  a  word 
so  usual  in  such  covenants,  and  so 
suitable  and  almost  appropriate,  as 
the  word  'renew.'  But  the  clause 
in  question  may,  without  being  a 
covenant  to  renew  the  interest,  have 
a  meaning:  and  effect  not  only  con- 
sistent with  the  situation  of  the 
parties,  but  even  peculiarly  adapted 
to  that  situation.    The  title  of  the 
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the  perf ecting  of  the  *origmal  lease  by  farther  assurances  ?  It  Bbown 
is  to  Y>e  observed  that  the  lease  contains  a  particular  covenant  tiohe. 
ligamBt  eviction.  [  *408  ] 


leaaoT  at  the  time  of  the  demise  was 
not  free  from  unoertainty,  while  at 
the  same  time  it  was  one  which  not 
only  might  hy  events  subsequent 
heoome  moxe  ^ear,  but  which  even 
peihape  eeemed  likely  to  grow  more 
distinct  and  firm.  "What  more  natural 
than  that  under  such  circumstances 
the  lessee  should  require,  and  the 
Icesor  give,  a  covenant  that  whatever 
improvement  his  own  title  ^should 
receive,  he  would  share  the  benefit 
with  this  lessee  by  a  new  demise,  not 
enlaigmg  his  interest,  hut  rendering 
that  interest  more  unimpeachable  and 
secure?  Accordingly,  if  we  look  to 
the  language  of  the  clause,  we  find 
It  undertaking  not  to  renew  the  term 
or  interest,  but  the  lease.  Might  not 
the  execution  of  a  new  demise,  the 
further  assuring  and  confirming  the 
title  of  the  leasee,  become  desirable 
for  the  security  of  this  latter  ?  Even 
in  ordinary  cases  of  title,  unclouded 
and  likely  to  remain  so,  covenants 
lorforther  assurance  are  often  deemed 
to  he  not  superfluous.  But  this  was 
not  quite  an  ordinary  case.  The  very 
date  and  area  of  the  transaction,  with 
leierenoe  to  history,  suggest  to  us 
that  it  was  not  so,  and  that  it  might 
not  he  inexpedient  for  a  lessee  to 
entrench  and  fence  his  title.  What 
I  of  title,  what  loss  of  muni- 
ata,  may  rebellion  not  produce; 
and  what  on  the  very  &ce  of  this 
demise  do  we  perceive?  That  the 
parties  contemplated  the  possibility 
of  rebellion,  and  stipulated  for  a 
sQ^WQsion  of  rent  in  case  of  its 
oecnrrenoe.  A  covenant  to  make  a 
new  lease  mig^t  suit  such  a  state  of 
things.  It  is  not  enough  to  say  that 
the  danse  in  question  may  be  con- 
stmed  to  he  a  covenant  for  further 
It  cannot  be  construed 


otherwise;  it  is  such  a  covenant  in 
express  and  explicit  terms ;  and  the 
only  question  is,  whether  it  be  not 
something  more  ?  Whether  it  be  not 
also  a  covenant  to  enlarge  the  term  ? 
The  covenant  is  to  'renew  the  said 
lease,  and  perfect  such  other  further 
assurances  as  the  lessee,  his  execu- 
tors, &c.  shall  with  his  counsel 
reasonably  require,  for  the  better 
strengthening,  confirming  and  sure-  [  *407,  n.  ] 
making  of  the  title,'  &c.  Now,  in 
the  first  place,  I  take  it  to  be  unusual 
to  incorporate  a  covenant  for  renewal 
with  one  for  further  assurance.  The 
subject-matters  about  which  they  are 
respectively  conversant  are  different 
and  detached.  The  one  regards  the 
interest  presently  demised,  the  other 
an  equitable  one  to  commence  in 
future ;  yet  here  what  is  supposed  to 
be  a  covenant  for  renewal,  is  blended 
and  incorporated  with  one  for  further 
assurance.  In  the  second  place,  Ihe 
promise  and  imdertaking  to  renew 
the  lease,  that  is,  to  make  a  new 
lease  if  required,  is  a  promise  con- 
sonant to  the  objects  of  a  covenant 
for  further  assurance,  which,  be  it 
what  else  it  may,  the  clause  before 
us  unquestionably  is.  In  the  third 
place,  we  ought  not  to  lay  all  the 
stress  upon  the  word  'renew,'  and 
♦reserve  no  emphasis  for  the  words  [  **08, ».  ] 
which  follow  it,  'Ihe  lease.'  If  the 
word  renew  informs  us  that  some- 
thing is  to  be  renewed,  the  words 
which  follow  inform  us  what  that 
something  is;  and  what  does  this 
something  turn  out  to  be  ?  Not  the 
term,  but  the  lease ;  not  the  interest 
which  has  been  granted,  but  the 
muniment  by  which  that  interest 
has  been  created  and  secured :  the 
case  was  more  or  less  peculiar,  and 
therefore  perhaps  the  covenant  for 
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Bbowk 
r. 

TlOHE. 
[  ^409  ] 


(The  Lord  Chancellor  :  Your  case  '^'is,  that  this  is  a  covenant 
to  renew  from  time  to  time  in  perpetuity,  for  the  same  rent, 
without  any  advantage  to  the  lessor.  I  agree  that  covenants  of 
this  sort  may  have  been  common  in  Ireland;  and  the  reason 


[  MOQ,  n.  ] 


further  assurance  is  more  particular, 
emphatic,  and  defined.  The  interest 
here  demised  was  a  term  of  98  years. 
Now  to  make  such  an  interest  renew- 
able, I  take  to  be  more  or  less  out 
of  the  common  course;  a  deviation 
which  ought  to  be  proved,  and  will 
not  be  presumed;  tiie  presumption 
is  the  other  way.  This  presumption 
of  adherence  to  ordinary  practice  we 
may  stand  to  until  rebutted,  and  no 
sufficient  rebuttal  seems  furnished  by 
the  circumstances  of  the  present  case. 
Human  life  is  necessarily  uncertain 
and  precarious;  against  this  uncer- 
tainty it  is  natural  that  provision 
should  be  made  ;  and  accordingly 
a  covenant  for  renewal  is  no  uncom- 
mon appurtenant  to  a  lease  pour 
autre  vie.  Another  mode  of  guarding 
against  this  uncertainty,  is  by  lease 
for  lives  or  years,  whichever  shall 
last  longest ;  but  I  doubt  whether  in 
a  lease  of  this  description  a  clause  of 
renewal  will  be  foimd.  If  the  clause 
be  a  covenant  for  renewal,  it  is  an 
imqualified  covenant  for  perpetual 
renewal  ;  and  the  lessor  might,  if 
such  were  his  intention,  have  at  once 
given  the  quasi  perpetuity  for  a  term 
of  900  years.  Why  did  he  not  make 
such  a  lease  ?  May  not  the  answer 
be,  because  he  did  not  intend  to 
convey  an  interest  of  longer  duration 
than  98  years  ?  But  it  may  be  said, 
that  he  intended  to  grant  an  interest 
of  (say)  900  years,  but  chose  to  grant 
it  by  means  of  x>eriodical  renewals. 
If,  indeed,  a  renewal  fine  had  been 
reseiTed,  this  answer  might  be  given, 
and  I  should  be  obliged  to  admit  its 
force,  however  puzzled  to  compute 
the  value  or  inducement  of  a  con- 
sideration which  was  to  be  paid  once 
a  century,  and  the  first  payment  to 


be  made  a  century  after  the  perfec- 
tion of  the  lease.  I  might  think  it  a 
more  rational  and  ordinary  course  to 
exact  in  the  first  instance  a  fine  pro- 
portioned to  the  value  of  what,  if  it 
were  not  a  blunder,  I  might  call  a 
perpetual  term ;  and  having  received 
this  adequate  fine,  to  demise  the 
term;  but  still  we  should  have  to 
admit  that  the  reservation  of  a  sub- 
stantial renewal  fine  at  once  supplied 
a  consideration,  and  furnished  '^evi- 
dence  of  intent :  even  a  nominal  fine, 
although  it  would  be  no  consideration, 
might  be  equivalent,  as  furnishing 
evidence  of  intention  to  *  renew/ 
and  thus  giving  a  character  to  the 
clause  in  which  such  a  reservation 
was  contained;  but  here  there  was 
no  reservation  of  even  a  nominal  fine. 
Does  not  the  want  of  this  furnish 
some  evidence  negativing  an  inten- 
tion to  renew,  especially  as  reserva- 
tions of  this  kind  usually,  I  apprehend, 
accompany  covenants  to  renew  ?  On 
the  whole,  we  construe  this  clause 
to  have  been  an  agreement  not  to 
grant  a  new  interest,  but,  under 
certain  circumstances,  to  grant  a 
new  lease  confirming,  not  enlarging, 
the  interest  which  the  first  had  given. 
There  is  but  one  fact  that  can  be 
called  material  which  I  have  omitted 
to  notice;  I  mean  the  subsequent 
grant  by  tenant  for  life.  On  this 
part  of  the  case  I  shall  only  say,  that 
when  the  cause  was  at  hearing,  the 
Court  expressed  an  opinion  which 
seemed  to  be  acquiesced  in  at  the 
time,  and  which  it  continues  to 
entertain ;  namely,  that  tiie  construc- 
tion of  the  instrument  in  question 
cannot  depend  upon  or  be  governed 
by  matters  subsequent  and  extrinsic.** 
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probably  was,  that  in  consequence  of  the  frequent  forfeitures        Bbown 
there,  purchasers  of  land,  instead  of  paying  down  the  whole       tighe. 
purchase-money,  adopted  this  mode  of  paying  it  by  degrees, 
under  leases  renewable  in  perpetuity.) 

\niatever  was  the  motive  of  the  parties,  the  words  of  this  cove- 
nant import  clearly  an  obligation  on  the  lessor  ''  to  renew  from 
time  to  time,"  at  the  request  of  the  lessee  or  his  representatives: 
Fumival  v.  Crew  (i).  The  lessor  parts  with  his  right  to  the 
timber,  the  mines,  the  minerals,  fishery,  and  every  other  right 
which  is  generally  reserved  in  a  lease  for  a  determinable  interest. 
He  does  not  provide  by  covenant  for  keeping  the  tenements  in 
repair,  or  for  ^giving  them  up  at  the  end  of  the  lease ;  on  the  [  *4io  ] 
contrary,  the  tenant  is  not  punishable  for  waste,  both  in  the 
operative  part  of  the  lease  and  again  in  the  habendum ;  and  all 
the  clauses  are  consistent  with  a  lease  in  perpetuity,  but  not  with 
a  determinable  interest. 

Independently  of  the  aid  given  to  the  construction  of  this 
covenant  by  the  whole  tenour  and  context  of  the  lease,  the  words 
"from  time  to  time  renew"  are  free  from  ambiguity,  and  their 
obligation  is  not  altered  or  weakened  by  the  juxta-position  of  the 
words  "  and  perfect  other  assurances,"  &c.  The  construction 
contended  for  by  the  respondents  is  contrary,  not  only  to  the 
plain  import  of  the  words,  but  to  the  sense  in  which  their 
ancestors  interpreted  them,  when  the  renewal  of  the  original 
lease  was  granted  in  1789.  The  same  interpretation  must 
have  been  put  on  the  clause  in  1812,  when  the  appellant's  father 
gave  his  10,000/.  for  the  assignment.  Both  parties,  by  their  acts, 
have  construed  and  given  effect  to  the  clause  as  a  covenant  of 
perpetual  renewal :  Cooke  v.  Booth  (2). 

The  Court  below  received,  on  the  construction  of  this  covenant, 
much  evidence  which  was  extrinsic  to  the  instrument,  and  there- 
fore wholly  inadmissible.  The  commencement  of  the  lessor's 
title,  in  1668,  and  the  litigation  with  Colonel  Piggott,  his  trustee, 
some  time  after,  were  not  admissible  to  explain  the  terms  of  an 
indenture  which  did  not  in  any  manner  refer  to  such  previous 
circumstances,  and  with  which  the  lessee  had  no  privity.  In  the 
(1)  1  Atk.  85.  2)  Cowp.  819. 
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16-Z  1834.    H.  L.     2  CL.  &  FIN.  410—412.  rB.R. 


Brown       conBtraction  of  a  written  instrument,  where  there  is  no  ambigaitj 
TioHE.       in  the  terms,  nothing  is  to  be  considered  but  the  instrument 

itself:  Smith  v.  Eai'l  Jersey  (i)  ;  Miller  v.  T ravers  (2). 
[411  ]  The  principal  reason  given  for  the  decree  below  is,  that  the 

Judges  in  Ireland  lean  against  covenants  for  perpetual  renewal : 
that  is  a  reason  which  ought  not  to  influence  this  House.  Lord 
Eldon  took  occasion  to  express  his  dissent  from  the  opinion  of 
Lord  Thurlow,  that  those  covenants  were  not  to  be  executed,  and 
to  disavow  that  doctrine:  WiUan  v.  Willan (3).  If  the  meaning  of 
the  covenant  be  clear,  specific  execution  ought  to  be  decreed. 

Mr.  Kni/jht  and  Mr.  J.  Jcruis,  for  the  respondents  : 

The  law,  as  settled  by  numerous  decisions  in  England  and 
Ireland,  leans  against  covenants  of  renewal ;  and  courts  of  equity 
will  not  interfere  to  enforce  the  specific  execution  of  them,  unless 
the  meaning  of  the  parties  as  to  the  obligation  to  renew  is  clearly 
expressed  :  Baynham  v.  Guy's  Hospital  (4) ;  Tritton  v.  Foote  (5)  ; 
Mooi'e  V.  Foley  (6) ;  Iggulden  v.  May  (7) ;  Harnett  v.  Yielding  (8). 
Benewal  leases  are  common  in  Ireland,  as  they  are  in  Devonshire 
and  Cornwall,  upon  fines  like  bishops'  leases ;  but  no  one  ever 
beard  of  a  covenant  to  renew  a  lease  at  the  end  of  every  hundred 
years,  which  the  appellant  claims,  without  any  corresponding 
advantage  to  the  landlord ;  and  no  Court  would,  in  a  doubtful 
case,  enforce  a  covenant  so  improvident  and  absurd :  Redsliaw  v. 
Governor  d-  Co.  of  Bedford  Level  (9).  If  such  a  renewal  had  been 
intended  by  the  parties  to  the  original  lease,  would  they  not 
rather  at  once  make  a  lease  for  a  term  of  999  years  ? 
i  *-ti2  ]  According  to  the  true  construction  of  the  lease  of  *1663,  the 

covenant  therein  contained,  and  relied  upon  by  the  appellant  as 
a  covenant  for  perpetual  renewal,  is  merely  a  covenant  for  further 
assurance,  which  was  made  necessary  by  the  imperfect  title  of 
the  lessor.  The  words  "  from  time  to  time  renew  the  said  lease," 
are  followed  immediately,  in  the  same  sentence,  by  the  words 
''and  perfect  such  other  assurances,"  &c.     The  whole  context  of 

(1)  22  R.  R.  19  (3  Bligh,  290;  2  (5)  2  Br.  C.  G.  636. 

Brod.  &  B.  473).  (6)  3  R.  R.  270  (6  Ves.  232). 

(2)  34  R.  R.  703  (8  Bing.  244).  (7)  9  Ves.  332. 

(3)  16  Ves.  72.  (8)  9  R.  B.  98  (2  Sch.  &  Lef.  649). 

(4)  3  R.  R.  96  (3  Ves.  295).  (9)  1  Eden,  346. 
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the  clause  shews  the  intention  of  the  parties  to  be,  to  make  Bbown 
further  assurances  **  for  the  better  strengthening,  confirming  and  tiohb. 
sare-making  of  all  and  singular  the  fore-demised  and  granted 
premises."  There  is  no  instance  known  among  conveyancers,  of 
a  covenant  for  renewal  being  thrown  into  a  covenant  for  further 
assurance,  as  this  alleged  covenant  is ;  and  it  is  remarkable  that 
the  words  are  not  to  renew  the  said  term,  but  "  the  said  lease ;  " 
upon  which  distinction  Mr.  Baron  Smith  laid  great  stress  in  his 
judgment.  It  is  also  to  be  observed,  that  the  words  in  the 
counterpart  executed  by  the  tenant  are,  "  such  other  assurances ; " 
but  in  the  part  executed  by  the  landlord,  which  alone  binds  him, 
they  are  "  such  other  further  assurances ; "  the  words  "  other 
further  "  clearly  importing,  not  a  renewal,  but  additional  assur- 
ances. The  inference  from  th«  obligation  on  the  tenant  "to 
plant  500  trees  of  oak  or  ash  in  the  room  of  those  cut  down  by 
him,  and  performing  the  same  from  time  to  time  during  the  said 
lease,"  is  that  the  trees  so  planted  were  to  be  for  the  benefit  of 
the  landlord  at  the  expiration  of  the  lease.  But  if  the  tenant  was 
to  have  a  perpetual  renewal  without  fine  or  other  consideration, 
which  would  amount  to  an  alienation  for  ever,  what  benefit  could 
the  lessor  or  his  representatives  have  from  the  trust  ?  The  case 
of  the  appellant  depends  in  a  great  measure  on  the  fact,  that  a 
renewal  of  the  original  lease,  with  all  the  covenants  *in  it,  was  [  *i\^  ] 
granted  in  1739 ;  but  it  appears  that  that  renewal  was  granted 
by  a  tenant  for  life,  who  had  no  power  to  grant  such  a  lease,  and 
whose  acts  cannot  affect  the  rights  of  the  tenant  in  fee  :  Redshaw 
V.  The  Governor  d  Co.  of  the  Bedford  Level  (i) ;  and  it  is  a  well- 
known  rule,  both  at  law  and  in  equity,  that  written  instruments 
are  not  to  be  construed  with  reference  to  the  subsequent  acts  of 
the  parties :  Baynham  v.  Guy^s  Hospital  (2) ;  Moore  v.  Foley  (3). 

It  is  not  competent  for  the  appellant  now  to  call  for  the  rejec- 
tion of  evidence  admitted  in  the  Court  below.  It  consisted  of 
the  certificate  of  the  commissioners  for  executing  the  Act  of 
Settlement  to  Colonel  Thomas  Piggott,  the  King's  letters  patent 
to  him,  the  decree  of  the  Court  of  Chancery  directing  him  to 
convey  the  lands  therein  mentioned   to  Alderman  Tighe  and 

(1)  1  Eden,  346.  (3)  5  B.  R.  270  (6  Yes.  232). 

(2)  3  K.  B.  »6  (3  Ves.  29o}. 
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Brows  Daniel  Hutchinson,  the  conveyance  by  him  to  them,  and  the 
TioHK.  will  of  Eichard  Tighe,  the  father  of  William  Tighe  the  lessor  in 
1789 ;  all  which  were  proved  in  the  cause,  for  the  purpose  of 
shewing  the  nature  of  the  lessor's  title,  and  the  state  of  the 
property.  The  petition  of  appeal  does  not  object  to  the  evidence, 
but  to  the  decree :  the  propriety  of  the  decree  is  one  thing,  the 
propriety  of  the  grounds  of  the  decree  a  different  thing.  This 
being  an  appeal,  and  not  a  re-hearing,  it  is  not  competent  for 
the  parties  to  open  the  whole  case  anew ;  but  they  are  confined 
to  the  matter  stated  in  the  petition  of  appeal. 

(The  Lord  Chancellor  :  In  that  case  the  House  w  ould  permit 
the  appellant  to  present  a  new  petition  of  appeal.  The  House  is 
not  bound  to  confine  its  view  to  the  evidence  presented  by  the 
parties,  who  cannot,  by  any  agreement  among  themselves,  admit 
or  reject  evidence.     This  House  is  not  bound  by  their  agreement.) 

[  *414  ]  *The  proofs  given  in  the  Court  below  were  clearly  admissible  in 
evidence.  In  the  construction  of  written  instruments  you  may 
give  evidence,  not  to  contradict  or  vary  the  terms  of  them,  but 
to  shew  the  amount  and  state  of  the  property  of  the  parties,  and 
of  their  power  over  the  property :  Smith  v.  Earl  Jersey  (i) ; 
Colpoys  V.  Colpoys  (2)  ;  Loice  v.  Manners  {z).  All  the  cases  on 
that  point  are  collected  in  a  treatise  by  Mr.  Wigram,  on  the 
application  of  extrinsic  evidence  to  written  instruments.  The 
documents  put  in  evidence  in  this  case  shewed  the  imperfect  state 
of  the  lessor's  title  when  he  executed  the  lease  in  1663,  and  left 
it  open  to  the  Court  to  judge  of  the  true  meaning  of  the  parties 
to  this  covenant. 

Mr.  Pemherton,  in  reply : 

One  of  their  Lordships  has  intimated  his  diflBculty  in  con- 
struing this  to  be  a  covenant  for  perpetual  renewal,  because  that 
construction  would  tend  to  the  aUenation  of  the  property,  without 
any  advantage  to  the  landlord,  beyond  the  continued  fixed  rent ; 
which  would  be  unreasonable.     It  may  appear  unreasonable  to 

(1)  2  Brod.  &  B.  473 ;  per  Justices  (3)  24  R.  R.  613  (5  B.  &  Aid.  917 ; 
BuRROUOH,  Park,  and  Bayley.            S,  C.  4  Russ.  532,  n.). 

(2)  Jacob,  451. 
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sell  an  estate,  with  reservation  of  a  nominal  rent ;  but  not  so       Brown 

unreasonable,  if  an  adequate  consideration  is  obtained  at  the       tiohe. 

time  of  sale,  although  it  may  happen  that  the  adequate  price  at 

that  time  should  in  the  course  of  time  turn  out  to  be  under  the 

value.     Considering  the  state  of  Ireland  in  1663,  a  purchaser 

might  say,  "  I  shall  not  give  you  2,000Z.  or  20,000L  for  that 

estate,  as  no  man  can  foresee  now  what  may  happen  in  a  few 

years  to  deprive  me  of  it ;  but  I  shall  give  you  what  is  equivalent 

to  the  full  price,  by  a  yearly  payment  so  *long  as  I  may  hold       L  '^i©  ] 

the  estate."     It  is  quite  consistent  with  reason,  and  practice  in 

hdand,  to  grant  a  lease  of  this  kind  for  the  adequate  value  of 

the  lands,  payable  annually.     The  rent  of  the  land   may  have 

been  more  than  the  interest  of  the  purchase-money.     This  lease 

hound  the  landlord  in  perpetuity,  and  the  tenant  for  98  years. 

There  is  nothing  unreasonable  in  such  an  agreement:  houses  are 

constantly  let  in  London  for  a  term,  terminable  at  the  option  of 

the  tenant,  in  seven,  14,  or  21  years.    This  lease  was  to  enure  to 

both  parties  for  98  years,  at  all  events ;  the  rent  to  cease  in  case 

of  eviction,  or  waste  by  rebellion,  but  with  this  covenant,  that 

the  tenant  was  to  have  a  renewal  if  he  wished  it.     There  is 

nothing   unreasonable    in   such    an    agreement;    there   is    no 

ambiguity  in  the  terms  of  it ;  for  to  renew  the  lease  is  to  make 

a  new  lease,  in  substitution  of  one  already  made :  the  words 

"from  time  to  time"  confirm  that  view,  and  remove  all  doubt 

of  the  meaning  of  the  clause ;  and  they  are  not  neutralized  by 

the  promise  of  further  assurance.     The  obligation  on  the  tenant 

to  plant  trees  has  been  urged ;  but  the  appellant  answers  that 

argument  by  saying,  It  is  true,  it  was  not  a  covenant  to  renew, 

except  at  the  option  of  the  tenant ;  and  if  he  should  not  choose 

to  renew,  then  the  trees  would  be  useful  to  the  landlord. 

The  Lord  Chancellob  : 

My  Lords,  this  case  presents  a  question  of  difl&culty  in  the 
construction  of  a  covenant  in  a  deed.  For  that  reason,  and 
Wuae  1  observe,  from  the  opinions  expressed  by  Mr.  Baron 
SwTH  and  the  other  Judges  of  the  Court  of  Exchequer  in 
^and,  in  a  very  accurate  report  (i),  which  *has  been  handed  "_  ♦4i6  ; 
(1)  4  Law  Recorder  (Irish  Beports). 
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Bbown  up  to  me,  that  they  had  considerable  doubts  upon  the  case, 
.TiGHE.  I  sball  suggest  to  your  Lordships  the  propriety  of  allowing  the 
matter  to  stand  over  for  consideration.  At  the  same  time  I 
should  not  be  doing  justice  to  the  parties  who  are  here  from 
Ireland,  or  to  their  counsel,  if  I  were  not  to  state  my  present 
impressions  upon  this  question.  That  a  covenant  for  a  perpetual 
renewal  must  be  clear,  plain,  and  distinct,  and  in  terms  that  will 
not  bear  any  other  construction,  is  a  proposition  which  is  borne 
out  by  law,  and  sanctioned  by  a  series  of  decided  cases,  as 
Iggtddcn  v.  May{i),  Hatiiett  v.  Yielding  (2),  Willan  v.  Willan  (3). 
It  is  true  that  Lord  Keeper  Henley,  in  the  case  of  Redshaic  v. 
The  Governor  Jc  Co.  of  the  Bedford  Level  (4),  expressed  a  strong 
determination  not  to  decree  specific  performance  of  a  covenant, 
"  because,  if  it  was  a  covenant  for  a  renewable  perpetuity,  it  was 
without  adequate  consideration  to  the  landlord,  and  therefore 
improvident  and  absurd."  That  was  carrying  the  leaning  of  the 
Courts  against  covenants  for  renewal  too  far,  and  that  doctrine 
was  disapproved  of  and  disavowed  by  Lord  Eldon  in  Iggxdden  v. 
May,  and  again  in  Willan  v.  Willan,  Lord  Thurlow,  too, 
expressed  himself  strongly  against  covenants  for  renewal  in 
Somenilk  v.  Chapman  (o),  Rees  v.  Lord  Dacre  (6),  and  another 
case  the  name  of  which  I  do  not  remember.  But  it  appears  by 
the  case  of  Tritton  v.  Foote  (7)  that  Lord  Thurlow  did  not  adhere 
to  his  former  opinion.  By  looking  into  the  facts  of  this  last 
[  *in  ]  case,  and  *into  Lord  Thurlow's  judgment,  it  may  be  seen 
that  he  modified  his  former  opinion  most  materially,  and  did 
not  hold  the  strong  tone  which  he  used  in  the  preceding  cases. 

The  law  is  now  settled,  that  if  parties  clearly  express  in  the 
covenant  their  intention  to  renew,  it  must  be  so  construed  and 
enforced.  But  that  intention  must  be  clearly  and  distinctly 
apparent  from  the  reading  of  the  instrument,  and  must  be  free 
from  ambiguity.  The  construction  of  these  covenants  is  the 
same  in  equity  as  it  is  at  law.  Damages  would  be  given  at  law 
for  not  renewing,  as  a  breach  of  the  covenant.     A  court  of 

(1)  9  Ves.  325.  (6)  Cited  in  9  Ves.  332,  more  fuUy 

(2)  9  R.  R.  98  (2  Sch.  &  Lef.  549).  stated  in  1  Harg.  Jurid.  Arg.  438. 

(3)  16  Ves.  72.  (7)  2  Br.  C.  C.  636;  S,  C.  2  Cox, 

(4)  1  Eden,  347.  174. 

(5)  1  Br.  C.  C.  61. 
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equity  can,  on  the  same  principle,  give  the  thing  itself — a  more       Bkown 

adequate  remedy  than  damages — and  it  will  effectuate  the  inten-       tiohe. 

tion  of  the  parties,  and  hold  the  lessor  bound  to  renew  according 

to  his  clearly  expressed  intention.     There  is  nothing  in  the  case 

of  Cooke  V.  Booth  (i)  to  alter  or  vary  this  doctrine.     The  case  of 

Guys  Hospital   also  is  clearly  in  support  of  it,  and  the  same 

principle  is  recognized  in  Moore  v.  Foley  (2).     In  the  report  of 

this  last  case  an  inaccurate  reference  is  made  to  the  reasoning 

of  Lord  Hardwicke,  in  his  judgment  in  the  case  of  Fumival  v. 

Crew.     The  discrepancy  is  very  material  in  respect  to  the 

present  case.     Sir  William  Grant  is  made  to  say,  in  Moore 

V.  Foley f  "  the  words  are  not  *  from  time  to  time,'  as  in  Fumival 

\.Crew;  upon  which  words  Lord  Hardwicke  laid  great  stress, 

as  amounting  to  an  obligation  to  fill  up  lives  upon  the  dropping 

at  any  time*'  (3).     Let  us  now  look    to  8rd   Atkyns,  88,  to 

which  his  Honour  is  made  by  the  report  to  refer,  and  you  will 

find  the  reference  is  inaccurate.     The  report  by  Atkyns  appears 

to  be  a  *full  and  accurate  one.     In  the  judgment — and  assuredly       [  •418  ] 

a  very  able  judgment  it  is — Lord  Hardwicke  says  (p.  85),  "  then 

come  the  following  words  :  '  and  so  to  continue  the  renewing  of 

sach  lease  or  leases  to  Thomas  Moore,  or  his  assigns,  paying  as 

aforesaid.'  "     Upon  the  words  "  from  time  to  time  "  he  makes  no 

comment,  and  they  do  not  come  into  this  part  of  the  passage. 

Then  follows  his  construction  of  those  words,  **  so  to  continue." 

"  It  has  been  argued  for  the  defendant,"  says  he,  "  that  these 

words  mean  only  to  continue  the  lease  by  adding  a  new  life  on 

the  death  of  the  first  lessees  only ;  but  I  am  of  opinion  that  those 

words  do  not  mean  barely  continuing  a  new  life,  but  continuing 

and  filling  up  the  estate  from  time  to  time."     Lord  Hardwicke, 

therefore,  does  not  lay  the  stress  upon  the  words  '*from  time 

to  time,"  as  the  report  of  Moore  v.  Foley  makes  his  Honour, 

Sir  William  Grant,  state  him  to  have  done.    Lord  Hardwicke 

Bays,  "  The  words  are,  *  so  to  continue  the  renewing,'  "  and  the 

inference  he  drew  from  these  words,  and  the  argument  he  built 

on  them  was,  that  the  party  using  them  meant  to  bind  himself 

and  his  successors  to  continue  to  renew  from  time  to  time.    But 

;i;  I  Cowp.  819.  (3)  5  B.  R.  at    p.   274   (6  Ves.   at 

':l)  o  B.  B.  270  (6  Ves.  232).  p.  236). 
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Brown  the  material  words  are  not  '*  from  time  to  time/'  and  it  does  not  at 
TioHB.  all  follow  that  Lord  Hardwicke  would  have  said,  if  the  words  had 
been  '*from  time  to  time"  in  the  lease,  without  the  words  ''so 
to  continue,"  they  would  have  raised  the  same  inference ;  it  is 
possible  he  might,  but  it  does  not  follow  as  a  necessary  conse- 
quence. When  you  look  at  the  words  of  the  lease  itself  you  find 
what  has  probably  led  to  the  mistake  ;  there  are  in  the  lease  the 
words  "  from  time  to  time,"  but  they  are  not  properly  part  of  the 
obligation  to  renew.  The  words  are,  shall  "  execute  one  or  more 
lease  or  leases,  under  the  same  rents  and  covenants,  and  so 
[  *4i9  ]  continue  *the  renewing  of  such  lease  or  leases  to  Thomas  Moor3, 
or  his  assigns,  paying  as  aforesaid  to  John  Grew,  his  heirs  or 
assigns,  68{.  for  every  life  so  added  or  renewed  from  time  to 
time."  Therefore  it  is  not  that  he  covenants  to  renew  from 
time  to  time,  but  that  he  covenants  "  to  renew  and  continue 
renewing ;  "  and  those  are  the  words  on  which  Lord  Hardwicke 
rested  his  judgment. 

As  at  present  advised,  I  am  of  opinion  that  the  authorities  are 
in  favour  of  the  construction  put  on  the  covenant  in  this  lease, 
by  the  Judges  of  the  Court  in  Ireland.  Even  supposing  that  the 
words  "  from  time  to  time  "  were  the  material  words  in  the  case 
decided  by  Lord  Hardwicke,  and  that  the  words  ''  to  renew  from 
time  to  time,"  meant  generally  a  covenant  for  perpetual  renewal, 
still  all  that  may  well  consist  with  the  judgment  of  the  Court  in 
Ireland  ;  for  these  reasons,  because,  though  the  custom  prevails 
in  the  north  of  England  to  renew,  as  it  does  in  Ireland,  still  it 
is  upon  some  consideration  to  the  lessor ;  because  no  one  ever 
saw,  in  a  regular  conveyance,  a  covenant  for  renewal  in  the 
middle  of  covenants  for  further  assurance.  And  a  further  reason 
for  distinguishing  this  from  former  cases  is,  that  here  the  lessee 
is  bound  to  plant  500  trees  in  the  room  of  those  disposed  of.  If 
a  man  lets  land  for  30  or  50  years,  it  is  very  beneficial  to  him 
that  he  should  have  a  well-timbered  estate ;  but  if  he  lets  the 
land  for  1,000  years,  what  use  is  it  to  him  to  have  timber  on  the 
estate?  I  admit  that  the  explanation  on  that  point  given  by 
the  appellant's  counsel  may  apply,  but  I  do  not  think  that  that 
was  the  intention  of  the  parties. 
Again,  looking  at  the  words  which  immediately  follow,  ''and 
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perfect  other  assurances,"  I  think  it  '''almoBt  impossible  for  any 
man  more  strongly  to  signify  his  intention  to  be  to  covenant  for 
farther  assorance  of  the  existing  lease.  On  these  grounds  my 
opinion  at  present  is,  that  the  Judges  of  the  Court  below  came 
to  a  right  conclusion  in  the  construction  of  this  covenant;  but 
I  wish  to  have  time  to  look  into  the  cases,  and  to  consider  of 
the  costs.  If  I  find  no  reason  to  change  my  opinion,  I  may  not 
mention  the  matter  again. 

The  case  was  further  considered,  and  the  decree  of  the  Court       Aug.  15. 

below  was  ^^       ,      . , 

Affirinedy  tctth  costs  not  exceeding  150Z. 


Appeal  from  the  Court  of  Chancery. 
CANDY  V.   CAMPBELL  (1). 

:2  Claik  &  Finnelly,  421—428 ;  S.  C.  8  BUgh  (N.  S.)  469 ;  affirming  2  R.  &  M. 
390,  nom.  Campbell  v.  Harding.) 

A  testator  bequeathed  20,000/.  to  C.  H.,  his  natural  daughter;  but 
in  case  of  her  death  without  lawful  issue,  he  willed  the  money  so  left 
to  be  equally  divided  betwixt  his  nephews  and  nieces,  '*  who  may  be 
living  at  the  time."  He  also  left  to  0.  A.  H.,  his  nieoe,  3,000/. ;  but  in 
case  of  her  death,  without  issue,  to  revert  back,  and  be  divided  betwixt 
his  nephews  and  nieces,  who  might  then  be  living.  The  residue  of  his 
pTopeity  he  directed  to  be  divided  into  15  shares,  to  be  for  his  other 
15  nephews  and  nieces,  after  the  deaths  of  their  parents  respectively. 
C.  H.  and  all  the  nephews  and  nieces  survived  the  testator,  and  C.  H. 
died  some  time  after,  under  age  and  unmarried,  having  made  a  will 
bequeathing  the  20,000/. :  Held,  that  C.  H.  took  an  absolute  interest  in 
the  20,000/.,  and  that  the  limitation  over  was  void  for  remoteness. 

John  HABDiNOy  of  Culworth,  in  the  county  of  Northampton, 
by  his  last  will,  dated  the  3rd  of  January,  1826,  gave  and 
bequeathed  as  follows:  ''To  my  adopted  daughter,  commonly 
called  Caroline  Harding,  the  sum  of  20,000^.  Three  per  cent. 
C<»sob,  and  my  house  and  landed  property  at  Culworth,  also 
that  at  Morton  Pinkey ;  but  in  case  of  her  death  without  lawful 


(i)  This  case  was  formerly  a  leading 
cue  upoQ  the  meaning  of  "death 
withoat  issue'*  under  the  old  law 
relating  to  wills.  As  that  law  is  now 
ptBctieally  obsolete  it  will  be  sufficient 
to  insert  a  short  report  of  the  decision 


without  retaining  the  reasons  and 
authorities  upon  which  the  Lobd 
Ohancellob  relied  both  in  the  Court 
below  (2  B.  &  M.  390)  and  on  this 
appeal. — O.  A.  S. 


1834. 
June  19. 

Lord 

Brougham, 

L.C. 

[421] 
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Candy  issue,  I  then  will  the  money  so  left  to  her  to  be  equally  divided 
Campbell,  betwixt  my  nephews  and  nieces  who  may  be  living  at  the  time. 
[  422  ]  *  *  And  I  request  my  much-esteemed  friends,  Robert  Campbell 
and  Daniel  Stuart,  Esqrs.,  to  be  her  guardians,  and  allow  what- 
ever they  please  for  her  education  annually,  and  after  she  has 
left  school;  and  if  she  marries  it  must  be  with  their  consent, 
and  the  property  to  be  solely  settled  upon  herself  and  children, 
and  in  no  way  changed  or  alienated."  **  I  leave  to  each  niece 
and  nephew  of  mine  the  sum  of  1,000{.,  and  to  Charlotte  Ann 
Harding  my  niece,  daughter  of  my  late  brother  Francis,  the 
sum  of  3,000{.,  but  in  case  of  her  death  without  issue  this  3,000{. 
to  revert  back,  and  to  be  divided  betwixt  my  nephews  and  nieces 
who  may  then  be  living."  The  testator,  after  giving  some  other 
legacies,  added:  "What  property  I  may  die  possessed  of,  not 
otherwise  appropriated,  I  divide  into  15  shares ;  seven  of  which 
to  be  for  my  brother  William,  and  after  him  to  his  seven 
children ;  five  for  my  sister  Candy,  and  after  her  to  her  five 
children :  and  the  remaining  three  to  my  sister  Wright,  and  her 
children  afterwards.  I  permit  my  sister  to  live  at  Culworth 
where  she  is,  for  the  term  of  her  natural  life,  if  she  pleases,  in 
common  with  my  natural  daughter  commonly  called  Caroline 
Harding,  for  in  her,  it  is  to  be  understood,  the  household 
furniture,  wines  and  books  are  vested,  only  selling  such  property 
as  may  not  be  required  for  use.  This  child  Caroline  will  not 
leave  school  for  good  for  some  years,  therefore  Mrs.  Candy  will 
pay  for  all  she  wants  except  rent  for  land,"  &c.  And  he 
appointed  his  brother  William,  his  sister  Ann  Candy,  and  the 
Eev.  James  Harding  his  nephew,  together  with  Kobert  Campbell 
and  Daniel  Stuart,  his  executors  in  this  country ;  and  his 
[  •42H  ]  nephews.  Lieutenants  *George  and  Thomas  Candy,  in  Bombay, 
his  executors  in  India. 

The  testator  died  a  few  days  after  the  date  of  this  will,  without 
lawful  issue,  and  left  surviving  him  the  said  Caroline  Harding 
[who  was  described  in  another  part  of  the  will  as  his  natural 
daughter,  and  16  nephews  and  nieces.  Caroline  Harding  died 
unmarried,  and  in  a  suit  in  Chancery  it  was  declared  that  her 
legal  personal  representatives  were  entitled  absolutely  to  the 
legacy  of  20,000/.     The  decision  of  the  Lord  Chancellor  upon 
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this  point,  aflSrming  the  previous  decree  of  the  Vice-Chancellor,  Candy 

is  reported  at  length  in  2  Russ.  &  Mylne,  390.]  Campbell. 

The  appellants  ^representing  some  of  the  testator's  nephews  [  ^24  ] 

and  nieces]  further  appealed  to  this  House  from  *so  much  of  the  [  '425  ] 
decree  as  declared  Caroline  Harding  absolutely  entitled  to  the 
legacy  of  20,000/. 

Mi\  Twiss  and  Mr.  Hodgkin,  for  the  appellant.     *     *     * 

Sir  Edward  Stigden,  with  whom  was  Mr.  Matthews,  for  the        [  426  ] 
respondent,  was  proceeding  to  support  the  decree  of  the  Court 
below — 

The  Lord  Chancellor  : 

You  may  go  on  if  you  think  proper,  Sir  Edivard  Sugden ;  but 
I  teU  you,  that  if  the  appeal  was  from  any  other  Judge  than 
myself,  I  should  not  think  it  necessary  to  hear  you. 

Sir  Edward  Sugden  : 

After  that  intimation,  and  as  I  have  not  the  least  doubt  of  the 
propriety  of  the  decree  of  the  Court  below,  I  do  not  think  I  ought 
to  take  up  your  Lordships'  time. 

The  Lord  Chancellor  [after  referring  to  his  former  judgment 
and  some  other  decisions  upon  similar  cases,  said  :] 

The  words  of  the  bequest  over  here  are,  **  In  case  of  her  death  [  428  J 
without  lawful  issue,  I  then  will  the  money  so  left  to  her  to  be 
equally  divided  betwixt  my  nephews  and  nieces  who  may  be 
living  at  the  time."  The  words  **  then "  and  "  living  at  the 
time  "  cannot  be  read  so  as  to  restrict  the  general  words  "  her 
death  without  issue.''  I  have  considered  this  case  in  all  its 
bearings,  and  I  have  no  doubt  that  my  judgment,  pronounced 
in  1831,  was  borne  out  by  law  and  by  the  authorities.  I  have 
also  spoken  to  some  of  the  learned  Judges  about  it ;  and  if  they 
had  given  me  reason  to  suppose  that  my  judgment  in  it  was  not 
well  founded,  I  would  have  had  one  of  them  here  with  your 
Lordships,  to  hear  the  argument.  But  my  opinion  remains 
unchanged,  and  I  now  move  your  Lordships  to  affirm  the  decree 
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Candy       below;   but, — ^notwithstanding  that  it  is  an  appeal  from   two 

Campbell,    consecutive  judgments,  one  affirming  the  other, — 1  do  not  say 

with  costs. 

The  judgment    ivas    accordingly  affirmed^    ivithoiit 

costs. 


Appeal  from  the  Coubt  of  Chancery. 
CAMPBELL  V.  SANDFORD. 

(2  Clark  &  FinneUy,  429—453 ;  S.  C.  8  BUgh  (N.  S.)  622.) 
Lord  [A  NOTE  of  this  appeal  will  be  found  at  the  end  of  the  report 

^*T.c"^"'    of  the  case  below  taken  from  1  Russ.  &  Mylne,  453.     See  32 
R.  R.  252.1 


1834. 
Jnltj  16. 
Au^.  12. 


1834. 
July  7. 
Au0,  U, 

Lord 

Bbougham, 

L.(\ 

[  453  ] 


[  ♦454  ] 


Appeal  from  the  Court  of  Chancery. 
BRAY   V.  BREE. 

(2  Clark  &  FinneUy,  453—470;    S.  C.  8  Bligh  (N.  S.)   568;    affirming 

3  Sim.  513.) 

By  indentoro  of  settlement,  a  fund  was  assigned  to  trustees  upon 
ti-ust  for  all  and  every  the  child  and  children  of  a  marriage,  in  such 
shares,  at  such  age  or  ages,  and  subject  to  such  conditions  and  limita- 
tions, as  the  wife,  in  case  she  survived  the  husband,  should  appoint. 
There  was  one  child  only  of  the  marriage,  and  the  wife  surviving  the 
husband,  appointed  the  fimd  to  that  child  for  her  separate  use  for  life, 
and  after  her  decease  to  such  persons  as  the  child  should  appoint,  and 
in  default  of  appointment,  to  the  child's  executors  or  administrators. 
The  child  by  her  will  appointed  to  the  fund,  and  died :  Held,  that  the 
power  in  the  settlement  was  well  exercised  by  the  wife,  and  that  the 
child's  ap]x>intment  by  her  will  carried  the  fund  to  her  appointee  after 
the  death  of  the  wife. 

JosiAH  Spode  the  elder,  in  contemplation  of  the  marriage  of 
his  daughter,  the  respondent  Elizabeth  Bree,  then  Elizabeth 
Spode,  with  Broad  Malkin,  secured  to  her  the  sum  of  8,0002. 
with  interest,  by  his  bond  dated  the  25th  of  November,  1805 ; 
and  she,  by  indenture  of  the  same  date,  being  the  settlement 
made  previous  to  the  marriage,  with  the  consent  of  her  said 
intended  husband,  assigned  the  bond  to  William  *  Spode  and 
Josiah  Spode  the  younger,  in  trust,  after  the  solemnization  of 
the  marriage,  to  pay  the  interest  thereof  to  herself  for  her  life 
for  her  separate  use ;   and  after  her  decease,  in  case  her  said 
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intended  husband  should  survive  her,  to  pay  the  interest  to  him  Bray 
for  his  life ;  and  after  the  decease  of  the  survivor  of  them,  then,  bree. 
as  to  the  principal  of  the  8,000Z.  (subject  to  their  joint  appoint- 
ment in  favour  of  the  children  of  their  marriage),  in  case  Elizabeth 
Spode  should  happen  to  survive  her  said  intended  husband,  but 
not  otherwise,  "  in  trust  for  all  and  every  the  child  and  children 
of  the  said  Elizabeth  Spode,  by  the  said  Broad  Malkin  to  be 
batten,  in  such  shares  and  proportions,  and  to  be  paid  at  such 
age  or  ages,  time  or  times,  and  with  such  benefit  of  survivorship 
or  otherwise,  and  subject  to,  with  and  under  such  conditions, 
restrictions  and  limitations  over  the  same,  (to  be  always  for  the 
benefit  of  some  one  or  more  of  such  child  or  children,)  as  the 
said  Elizabeth  Spode  [by  deed  or  will  should  appoint ;"  and  in 
default  of  appointment  "  in  trust  for  all  and  every  the  child  or 
children]  equally  to  be  divided  amongst  them,  if  more  than  one,  [  455  ] 
share  and  share  alike ;  and  in  case  there  should  be  but  one  such 
child,  then  in  trust  for  such  one  or  only  child,  for  his  and  her 
and  their  portion  and  portions ;  the  parts  and  shares  thereof,  or 
the  whole  thereof,  to  be  paid  to  such  children  or  child,"  being  a 
son  or  sons,  on  the  attainment  of  the  age  of  21  years,  and  being 
a  daughter  or  daughters,  at  the  like  age,  or  on  marriage  with 
such  consent  and  approbation  as  therein  mentioned;  but  no 
such  assignment,  transfer  or  payment  was  to  be  made  until  after 
the  death  of  the  survivor  of  the  said  Broad  Malkin  and  Elizabeth 
Spode. 

The  indenture  further  provided  and  declared,  that  in  default 
of  such  direction  or  appointment  as  aforesaid,  and  in  case  any 
such  child  or  children,  being  a  son  or  sons,  should  attain  the 
age  of  21,  or  being  a  daughter  or  daughters,  should  attain  the 
age  of  21,  or  be  married  with  such  consent  as  before-mentioned 
before  such  age,  then  and  from  thenceforth,  notwithstanding  the 
postponing  the  payment  of  the  said  share  or  shares  till  after  the 
decease  of  the  said  Broad  Malkin  and  Elizabeth  Spode,  and 
the  survivor  of  them,  all  and  every  the  right  and  interest  of  the 
same  son  or  sons  so  attaining  the  said  age  of  21  years,  and  of 
such  daughter  or  daughters  so  attaining  the  like  age,  or  marrying 
with  such  consent  as  aforesaid  before  such  age,  of,  in  and  to  the 
said  trust,  securities,  monies  and  premises,  or  such  part  thereof 
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Bray  whereof  no  such  direction  or  appointment  should  have  been 
Bbee  made  as  aforesaid,  should  respectively  be  and  be  considered  as 
a  vested  interest  in  the  same  child  or  children,  and  should  be 
transmissible  as  such  to  his,  her  or  their  executors  or  adminis- 
[  ♦456  ]  trators  notwithstanding  *the  subsequent  death  of  such  child  or 
children  in  the  lifetime  of  their  said  parents,  or  of  the  survivor 
of  them. 

The  marriage  between  the  respondent  Elizabeth  Bree  and 
Broad  Malkin  was  solemnized  shortly  after  the  date  of  the 
settlement.  In  the  year  1806  the  latter  died,  without  having 
joined  in  making  any  appointment  of  the  8,000Z.,  leaving  a 
daughter,  Saba  Eliza  Malkin,  the  only  child  of  the  marriage, 
who,  in  April,  1825,  then  in  her  19th  year,  married  the  appellant, 
with  the  consent  and  approbation  required  by  the  settlement, 
and  no  further  settlement  was  made  of  the  8,000/. 

By  a  deed  poll,  dated  the  11th  of  April,  1827,  and  duly  sealed, 
delivered  and  attested  in  conformity  with  the  above-recited  power 
contained  in  the  settlement  of  1805,  the  respondent  Elizabeth 
Bree,  ihen  Elizabeth  Malkin,  appointed  that  [the  trustees  for 
the  time  being  of  the  settlement  should  stand  possessed  of  the 
said  sum  of  8,000/.,  and  the  securities  upon  which  the  same 
money  should  be  invested  (subject  only  to  her  life-interest 
therein),  upon  trust  after  her  decease,  for  such  persons  and 
purposes  as  the  said  Saba  Eliza  Bray  should,  at  any  time,  not- 
[  457  ]  withstanding  coverture,  by  any  deed  or  writing,]  with  or  without 
power  of  revocation,  to  be  by  her  sealed  and  delivered  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses,  or 
by  her  last  will  or  testament  in  writing,  to  be  by  her  signed  and 
published  in  the  presence  of  two  or  more  credible  witnesses, 
direct  or  appoint.  It  is  unnecessary,  in  the  events  which 
happened,  further  to  recite  the  deed  poll. 

Saba  Eliza  Bray,  by  her  will,  dated  the  8rd  of  January,  1828, 
and  duly  signed  and  published  as  required  by  the  last-recited 
power  given  to  her  by  the  deed  poll,  [appointed  that  the  trustees 
and  trustee  for  the  time  being  of  the  said  indenture  of  settlement 
of  November,  1805,  should  stand  possessed  of  the  said  sum  of 
8,000/.,  and  the  securities  upon  which  the  same]  should  for  the 
time  being  be  invested,  from  and  after  the  decease  of  the  said 
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EUzabeth  Bree,  in  trust  for  the  absolute  benefit  of  her  dear  uncle,  Bbay 
William  Hammersley,  formerly  William  Spode  (who  was  one  of  bree. 
the  trustees  of  the  settlement),  his  executors  and  administrators, 
and  upon  and  for  no  other  trust,  intent  or  purpose  whatsoever. 
She  appointed  William  Hammersley  sole  executor  of  her  will, 
and  died  the  16th  of  Maj^  following,  without  altering  or  revoking 
the  same,  and  it  was  afterwards  duly  proved  by  her  said  executor 
in  the  proper  Ecclesiastical  Court. 

Josiah  Spode  the  elder  died  in  July,  1827,  having  by  his 
Trill  appointed  his  sons,  the  said  William  Hammersley  and 
Jodah  Spode  the  younger,  executors,  by  whom  the  same  was 
shortly  afterwards  duly  proved  *in  the  Prerogative  Court  of  C  ^^^  ] 
Canterbury.  On  the  death  of  Josiah  Spode  the  younger,  the 
r^pondent  John  Tomlinson  was  appointed,  in  March,  1829,  a 
tmstee  of  the  settlement  of  November,  1805,  under  a  power 
therein  contained;  and  William  Hammersley,  as  surviving 
executor  of  Josiah  Spode  the  elder,  invested  the  8,000Z.  in  the 
purchase  of  8,521Z.  19».  4d.  3  per  cent.  Consolidated  Bank 
Annuities,  in  the  names  of  himself  and  John  Tomlinson,  upon 
the  trusts  of  the  settlement  of  1805. 

In  1827  the  appellant  filed  his  bill  in  Chancery,  and  thereby 
charged  that  *  *  inasmuch  as  Saba  Eliza  Bray  was  the  only 
child  of  the  marriage  of  the  said  Broad  and  Elizabeth  Malkin 
(DOW  Elizabeth  Bree),  she  was  not  authorized,  under  the  trusts 
and  powers  in  the  said  indenture,  to  make  any  appointment  of 
the  8,000Z.,  or  to  appoint  the  same  so  as  to  give  it  to  Saba 
Eliza  Bray  for  her  sole  and  separate  use,  or  to  give  to  Saba 
Eliza  Bray  a  power  of  appointing  the  said  sum  by  will ;  [and  he 
prayed  that  it  might  be  declared  that  he  was  entitled,  under  the 
circumstances  aforesaid,  to  the  principal  sum  of  8,000Z.  upon  the 
death  of  EUzabeth  Malkin.] 

The  cause  came  on  to  be  heard  in  May,  1880,  before  the       [  *59  J 
Vice-Chancellor,  and  his  Honour  dismissed  the  bill  [as  reported 
in  Braj^  v.  Hammersley y  3  Sim.  513] . 

The  appellant  presented  his  petition  of  appeal  to  the  House  of 
Lords  in  November,  1830.  The  proceedings  on  the  appeal  after- 
wards became  abated  by  the  death  of  William  Hammersley,  one 
of  the  respondents  thereto ;  but  upon  the  petition  of  his  executors 
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Bbay        and  personal  representatives,  the  Lords  were  pleased  to  order 
Br££.       that  the  said  appeal  and  proceedings  might  stand  revived  against 
the  said  Elizabeth  Bree,  (or  Malkin,)  and  Robert  Shank  Atcheson, 
as  the  representatives  of  the  said  William  Hammersley. 

Mr.  Preston  and  M7\  William  Russell,  for  the  appellant,  now 
argued,  that  as  the  power  of  appointment  over  the  8,000J.,  given 
by  Mrs.  Malkin  by  her  marriage  settlement,  was  a  mere  power  of 
distribution,  and  only  to  be  exercised  in  the  event  of  there  being 
more  than  one  child  of  the  marriage,  and  as  there  never  was 
[  ^460  J  more  than  one  child,  the  exercise  of  *the  power  by  Mrs.  Malkin 
was  not  valid.  And  even  should  the  words  giving  the  power  be 
considered  capable  of  a  construction  which  warranted  an  exercise 
of  it  in  favour  of  a  single  object,  yet  Mrs.  Malkin  had  so  exercised 
it  as  to  exceed  the  limit  to  which  the  power  would  be  legally 
extended. 

Sir  Edward  Sugden  and  Mr.  Knight,  for  the  respondents, 
insisted  that  the  power  of  appointment  vested  in  Elizabeth  Bree 
by  the  settlement  of  1805,  was  in  force  and  subsisting,  notwith- 
standing the  circumstance  of  there  being  one  child  only  of  her 
marriage  with  Broad  Malkin,  and  such  power  was  well  exercised 
by  the  deed  poll  of  the  11th  of  April,  1827 :  and  that  deed  poll 
having  been  effectual,  Saba  Eliza  Bray  was  thereunder  enabled 
to  dispose  of  the  property  by  will,  as  she  had  done,  in  favour 
of  William  Hammersley,  who  was  therefore  alone  entitled  to 
the  trust  fund,  subject  to  the  life  interest  of  the  respondent 
Elizabeth  Bree. 

The  cases  cited  on  both  sides  are  mentioned  and  commented 
on,  in  the  judgment. 

Ang,  14.      The  Lord  CHANCELLOR  [after  stating  the  case,  said  :] 

[  468  ]  In  the  first  place,  I  am  of  opinion  that  the  general  intent  of 

the  parties  to  the  settlement  is  clear,  and  that  a  greater  frustra- 
tion of  their  intention  could  hardly  be  imagined  than  such  a 
construction  of  the  power  as  would  go  to  deprive  the  surviving 
party  of  the  execution  of  that  power,  in  an  event,  not  at  all 
unlikely,  that  there  should  be  but  one  child.   Can  it  be  supposed. 
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if  any  person  should  settle  8,000Z.  on  the  children  of  a  marriage,        Bbat 

that  the  children  are  not  the  objects,  or  that  the  settlor  gave  that        brbk. 

po^er  to  distribute  among  the  children,  without  giving  the  power 

to  appoint  to  one,  if  only  one  child  ?    It  may  be  said  that  that 

event  is  provided  for  by  the  residuary  clause,  if  I  may  so  call  it, 

providing  for  the  default  of  any  execution ;  for  that,  in  that  case, 

the  single  child  would  take,  and  if  more  children  than  one,  all 

would  take  share  and  share  alike :  but  then  this  was  to  come 

into  operation  only  from  the  necessity  of  the  case,  in  the  event 

of  no  appointment  being  made.     The  power  of  appointment  was 

meant  to  be  something  more  than  the  mere  conduit  through 

which  to  carry  the  intent  of  the  settlor  into  effect.     She,  the 

wife,  surviving,  was  to  have  the  power  of  exercising  her  discretion 

"  with  such  conditions,  restrictions  and  limitations  over  the  same, 

BO  that  it  should  be  for  the  benefit  of  the  child  or  children ; " 

consequently  I  infer  that  it  was  intended  to  put  the  children,  to 

a  certain  degree,  as  is  the  object  of  all  such  grants  and  powers, 

under  the  control  and  at  the  discretion  of  the  party  exercising 

the  power,  that  it  might  have  an  influence  in  preventing  the 

children  from  rebelling  against  the  *mother'8  proper  authority ;       [  *^^^  ] 

that  the  fund  being  secured  under  the  settlement,  she  should 

have  the  power,  according  to  the  children's  conduct,  of  giving 

more  to  one  than  to  another,  and  if  there  should  be  but  one,  of 

making  such  conditions,  restrictions  and  limitations  as  might 

suit  that  case.    It  is  not  to  be  supposed  that  any  prudent  person, 

in  making  a  settlement,  would  not  think  of  providing  a  power  for 

that  very  case  in  which  the  mother  is  more  likely  to  require  the 

exercise  of  a  discretion,  especially  supposing  the  case  of  a  spoiled 

child,  in  which  there  would  be  more  occasion  for  some  power  to 

be  vested  of  controlling  that  child.     The  confining  this  power, 

therefore,  to  the  event  of  there  being  more  children  than  one,  is, 

in  my  opinion,  contrary  to  the  plain  and  manifest  intention  of 

the  settlor. 

In  the  next  place,  my  Lords,  I  hold  this  to  be  a  very  material 
circumstance  in  construing  this  instrument,  that  it  affords  in 
itself  the  means  of  its  right  construction,  though  I  have  no 
recollection  of  that  having  been  much  dwelt  upon  at  the  Bar ; 
but  I  must  observe,  there  is  more  to  be  gathered  from  a  nice 
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B&AT  inspection  of  an  instrument  itself,  than  from  running  away  to 
brbb.  consider  cases  which  have  not  always  a  clear  application.  A 
very  learned  Judge,  the  late  Mr.  Justice  Holroyd,  said,  it  was 
his  rule  never  to  apply  a  case  to  that  before  him,  until  he  had 
searched  into  every  comer  of  the  deed,  or  whatever  it  might  be, 
out  of  which  the  cause  arose;  for  he  had  frequently  found  in 
doing  so,  that  there  was  something  in  the  deed  which  destroyed 
that  very  application  of  a  case  on  which  the  parties  relied.  I 
most  fully  concur  in  that  rule,  as  I  do  in  another  rule  of  the 
same  learned  Judge;  which  is,  when  a  statute  is  referred  to, 
never  to  be  satisfied  with  anything  except  the  statute  itself. 
[  *466  ]  *The  first  of  these  rules  applies  to  the  present  case :  I  wish  your 
Lordships  to  look  to  the  words  themselves ;  you  will  find  it  is 
material  to  refer  to  the  clause  which  provides  for  a  defect  of 
execution  in  the  event  of  there  being  no  appointment.  First, 
these  remarkable  words  occur :  the  appointment  'Ho  be  always 
for  the  benefit  of  some  one  or  more  of  such  child  or  children." 
Now  if  the  construction  contended  for  by  the  appellant  be  correct 
— that  it  was  a  power  of  distributing  to  several,  and  not  of  giving 
to  one — it  would  have  been  thus  framed :  **  to  be  always  for  the 
benefit  of  such  children,"  in  the  plural  number,  if  the  settlor 
had  not  had  in  contemplation  the  case  of  one  child ;  but  having 
in  contemplation  the  case  of  an  appointment  in  favour,  not  only 
of  several,  but  of  one  child,  the  settlor  says,  **  such  appointment 
to  be  always  for  the  benefit  of  some  one  or  more  of  such  child  or 
children."  If  it  had  been  **one  or  more  of  such  children,"  it 
might  have  been  then  said,  that  the  object  was  to  prevent  any 
argument  being  on  an  illusory  appointment ;  but  the  wording  is 
not  so,  it  is  "  to  be  always  for  the  benefit  of  some  one  or  more  of 
such  child  or  children."  Finding,  as  we  do,  that  word  **  child," 
I  hold  it  as  perfectly  clear  that  that  resolves  the  case,  and  that 
the  power  of  appointment  was  intended  to  be  executed  for  the 
benefit  of  one  child,  there  being  but  one  child. 

But,  my  Lords,  that  is  not  the  most  material  argument  raised 
upon  the  face  of  this  instrument.  I  am  aware  it  may  be  said, 
that  though  it  contemplated  a  number  of  children,  still  its  object 
was  to  give  a  power  of  appointing  the  fund  to  all  or  to  one 
of   those  children.     But  there  is  an   argument  arising  upon 
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Another  clause,  the  clause  providing  for  the  contingency  *of  Brat 
the  power  not  being  executed :  "  then  in  trust  for  all  and  «ree. 
every  the  child  and  children  of  the  siaiid  Eliz.  Spode  by  the  [  *4<56  ] 
said  Broad  Malkin  to  be  begotten,  equally  to  be  divided 
amongst  them,  if  more  than  one,  share  and  share  alike;  and 
in  case  there  shall  be  but  one  such  child,  then  in  trust  for 
such  one  or  only  child."  Now,  I  ask  your  Lordships  to  con- 
sider how  that  would  be  sensible,  how  that  would  be  consistent 
with  the  supposition  whereupon  the  construction  contended  for 
by  the  appellant  rests  ?  According  to  that  construction  the  case 
is  not  provided  for,  in  the  previous  part  of  the  settlement,  of 
there  being  but  one  child ;  it  is  a  casus  omissus ;  and  there  is 
only  a  power  of  appointment  given  in  case  of  there  being 
several  children.  What  sense  is  there,  or  what  consistency  is 
there,  with  that  statement  and  that  view  of  the  subject,  in 
saying,  "  I  give  you  the  power  of  appointing  among  children ; 
but  I  do  not  give  you  the  power  of  appointing  at  all,  if  there 
is  only  one ; "  and  then  adding,  **  but  if  you  should  fail  to 
appoint,  there  being  more  than  one,  it  shall  go  to  them,  share 
and  share  alike ;  and  in  case  of  there  being  but  one,  it  shall 
go  to  that  one  "  ?  That  argument  is  totally  inconsistent ;  for 
it  is  making  the  second  condition  perfectly  superfluous  and 
unnecessary,  because  the  first  condition  was  sufficient,  namely, 
the  failure  of  appointing  among  children.  It  is  argued,  that 
if  there  was  but  one  child,  then  that  one  child,  according  to  the 
construction  set  up  by  the  appellant,  ought  to  have  taken  the 
trust  fund ;  for  there  could  not  be  an  execution  of  the  power, 
and  there  being  no  execution  of  the  power,  that  child  must  take 
the  fund  absolutely.  I  consider  these  clauses  to  furnish  a  very 
strong  and  decisive  answer  to  such  an  argument,  spelling,  as  we 
are  accustomed  to  do,  most  nicely,  *instruments  of  this  nature  :  [♦^67] 
I  have  consulted  one  of  the  common-law  Judges,  and  the  instant 
I  mentioned  that  circumstance,  he  said  that  put  an  end  to  the 
question  altogether. 

My  Lords,  the  execution  of  the  power  was  to  be  such,  that, 
under  such  conditions,  restrictions  and  limitations  over  the  same, 
it  should  be  always  for  the  benefit  of  some  one  or  more  of  such 
child  or  children.     It  has  been  insisted  that  such  restrictions 
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Bray        and  limitations  over  the  same  are  not  for  the  benefit  of  the 

brek,  child ;  and  that  these  words,  ther^re,  can  only  apply  to  the 
execution  of  the  power  of  appointing  among  several  children, 
whose  various  interests  might  be  reconciled  and  the  children 
benefited,  by  conditions  and  limitations  being  imposed  on  their 
enjoyment  of  the  property ;  but  that  such  conditions  could  not 
benefit  one  single  appointee,  to  whom  the  greatest  benefit  would 
be,  the  unconditional  and  absolute  possession  of  the  property. 
But  the  law  says  otherwise,  and  supposes  that  there  may  be 
a  power,  with  these  restrictions  contained  in  it,  and  that  such  a 
power  may  be  well  executed,  and  yet  that  it  may  be  for  the 
benefit  of  the  child. 

Having  thus  disposed  of  the  question  as  it  stands  upon  the 
face  of  the  instrument  itself,  I  now  come  to  the  authorities,  and 
I  entirely  accede  to  what  has  been  said  at  the  Bar  upon  them. 
[His  Lordship  then  referred  at  length  to  Boyle  v.   Tlie  Bp. 

[  wj  ]  of  Peterborough  (i),  and  said  :]  The  whole  of  that  case,  my 
Lords,  in  both  branches,  appears  to  me  not  distinguishable 
materially  from  the  present,  and  it  is  perfectly  certain  that 
Lord  Thurlow  could  not  have  decided  that  case  without 
deciding  the  principle  on  which  the  decision  now  appealed 
from  rests.  [After  referring  also  to  Alexander  v.  Alexander {2) 
and  Folkes  v.  Western  {^)y  he  concluded  by  saying :]  My  Lords,  I 
rely  upon  the  reasons  I  have  given  independently  of  authorities, 
particularly  the  first,  and  above  all  that  part  of  it  on  which 
I  have  thought  it  right  to  go  into  greater  detail ;  for  these 
reasons  it  appears  to  me  that  the  present  judgment  is  right,  and 
I  shall  move  your  Lordships  that  the  judgment  of  the  Court 
below  be  affirmed.  I  do  not  propose  to  your  Lordships  to  give 
any  costs  in  this  case :  it  appears  that  the  money  went  to  the 
uncle  of  the  wife,  upon  her  death ;  the  husband  probably  was 

[  ^470  ]  advised  that  there  was  a  serious  *question  whether  h6  was  not 
entitled  to  it;  and  I  think,  under  these  circumstances,  your 
Lordships  are  not  called  upon  to  give  costs. 

Judgment  affirmed,  tvithoxit  coats. 

(1)  2  E.  R.  108  (1  Ves.  J.  299).  (3)  7  R.  R.  271  (9  Yes.  456). 

(2)  2  Ves.  sen.  640. 
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Appeal  from  the  Court  op  Chancery  in  Ireland. 
HOULDITCH  V.  MARQUESS  of  DONEGAXL  (1).      ^^^;»»*£ 

(2  Clark  ft  FinneUy,  470—481 ;  S.  C.  8  BHgh  (N.  S.)  301.) 


July  7,  8,  16. 


[In  this  case,  in  considering  the  effect  of  a  foreign  judgment,    bboughah, 
the   Lord   Chancellor  said:]    The  great  rule  of  all  civilized  ^* 

countries  among  each  other  is,  (and  the  rule  is  equally  applicable  [  477  ] 
to  Irish,  Scotch  and  Colonial  judgments,  as  to  those  of  foreign 
countries,)  that  a  judgment  in  any  one  of  them  may  be  made 
the  ground  of  proceeding  validly  and  with  effect  in  this  country; 
but  no  more.  The  mode  of  proceeding  is  that  of  an  action  on 
simple  contract,  an  action  of  assumpsit.  The  question  has  been 
a  vexaUt  questio  in  our  Courts,  and  numerous  dicta  have  been 
uttered  upon  the  point,  whether  a  foreign  judgment  is  only 
prima  facie  a  ground  of  action,  or  whether  it  is  conclusive  and 
not  traversable.  The  language  of  the  opinions  on  one  side  has 
been  so  strong,  that  we  are  not  warranted  in  calling  it  merely 
the  inclination  of  our  lawyers ;  it  is  their  decision,  that  in  this 
country  a  foreign  judgment  is  only  prima  facie ^  not  conclusive 
evidence  of  a  debt.  One  argument  is  clear,  that  the  difference 
between  our  Courts  and  their  Courts  is  so  great,  that  it  would  be 
a  strong  thing  to  hold  that  our  Courts  should  give  a  conclusive 
force  to  foreign  judgments,  when,  for  aught  that  we  know,  not 
one  of  the  circumstances  that  we  call  necessary  may  have  taken 
place  in  procuring  the  judgment,  In  Buchanan  v.  Rucker  (2)  it 
was  found  that  the  judgment  had  been  given  without  there 
having  been  an  appearance  of  the  party  against  whom  that 
judgment  was  passed ;  and  is  it  to  be  endured  that  the  Courts 
of  this  country  should  be  bound  by  that  which  is  not  founded 
upon  any  rational  principle  of  proceeding?  80  with  regard  to 
other  cases  of  decisions  of  foreign  Courts;  for  the  principles 
of  the  *law  are  different  in  each :  the  law  of  Algiers,  for  [  *478 1 
instance,  might  otherwise  be  held  binding  in  our  Courts; 
Algiers,  where  we  have  only  a  consul;  or  the  law  of  Turkey, 
where  we  have  an  ambassador,  might  be  so  recognised.    If  that 

(1)  See  Godard  v.  Orey  (1870)  L.  B.  Oppenheimer  (1882)  10  Q.  B.  D.  295. 

6  Q.  B.  139,  where  Blackburn,  J.  — O.  A.  S. 

qaeetioned    the    opinion    of    Lord         (2)  9  B.  B.  531    (1    Camp.    63; 

Broitoham  ;    and    see   AhoiHoff  v.  9  East,  192). 
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HouLDiTCH  were  the  case,  the  law  of  a  foreign  country  might  be  made  to 
Marquess  OF  have  the  effect  of  binding  land  in  this  country.     In  those  two 

DoNEGALL.  (jQuntries  a  man  is  allowed  more  than  one  wife.  Suppose  the 
law  of  that  country  held  conclusive  here>  and  then  you  might  be 
called  on  to  make  a  declaration  that  the  son  of  a  second  marriage 
was  the  heir,  though  the  daughter  of  a  first  marriage,  (both 
wives  being  still  living,)  was  in  existence;  which  would  be 
against  our  law,  that  does  not  recognise  a  second  marriage 
during  the  existence  of  the  first ;  and  yet  the  lex  loci  contractm 
would  say,  that  such  a  descent  was  valid.  I  give  these  as 
instances  or  examples  of  what  would  be  the  consequences  of 
holding  that  foreign  sentences  were  in  themselves  valid ;  but 
they  also  illustrate  the  expediency  and  soundness  of  the  view, 
that  the  judgments  of  foreign  Courts  are  traversable.  In 
Walker  v.  Witter  (i)  this  doctrine  was  held  ;  and  when  in 
Galbraitk  v.  Neville,  which  is  not  reported,  a  dictum  of  Lord 
Hardwicke's  was  quoted,  that  a  judgment  in  the  Court  of  Great 
Sessions  of  Wales  could  not  prevail  in  this  country,  but  might 
be  traversed,  Lord  Kenton  was  amazed,  and  said  that  such  a 
judgment  was  conclusive.  Mr.  Justice  Buller's  judgment, 
however,  was  the  other  way ;  and  so  was  the  judgment  of 
Lord  Ellenborough,  in  Tarleton  v.  Tarleton{2),  with  which  I 
agree ;  for  it  was  held  there  that  it  was  only  conclusive  upon 
a  collateral  matter.  Mr.  Justice  Bayley  there  said  (3),  "  How  is 
this  plaintiff  to  be  called  on  to  unravel  these  proceedings  ?  As 
[  •479  ]  between  *the  parties  to  this  suit,  the  justice  of  it  might  be  again 
litigated  ;  but  as  to  a  stranger  it  cannot."  If  Lord  Ellenborough 
used  the  general  expression  there  attributed  to  him  (4),  it  must 
have  been  merely  from  a  recollection  of  a  hasty  opinion  at  Nisi 
Prius,  when  he  said  that  he  thought  he  did  not  sit  at  Nisi  Prius 
to  try  a  writ  of  error  on  the  proceedings  in  the  Court  abroad. 
In  fact  he  might  have  sat  for  such  a  purpose  had  the  original 
parties  litigated  the  original  judgment ;  for  I  hold  that  such  a 
judgment  is  not  conclusive  in  all  cases,  and  so  it  might  have 
been  inquired  into  by  the  Court.     *     *     « 

(1)  Doug.  1.  (3)  lb.  23. 

(2)  4  M.  &  S.  20.  (4)  Ih.  22. 
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Case   of   The   ATTORNEY-GENEEAL  and  The 
LORD  ADVOCATE. 

(2  Clark  &  FioneUy,  481-^87.) 

The  Atiorney-Oeneral  of  England  has  precedency  over  the  Lord 
Advocate  of  Scotland,  in  all  matters  in  which  they  may  appear  as 
counsel  at  the  Bar  of  this  House. 

Thb  Attorney-General  of  England  and  the  Lord  Advocate  of 
Scotland  having  been  together  as  counsel  for  the  same  party, 
in  the  cases  of  Tui^er  v.  Ballendenef  Forbes  v.  Lii'ingatonef 
Houston  y.  Duncan,  and  other  appeal  cases  from  Scotland,  a 
question  arose  between  them  at  the  Bar  on  the  right  of  pre- 
cedency, and  was  partially  argued  on  the  several  occasions. 

The  Attorney 'General  (Sir  J,  Campbell),  in  support  of  his 
claim : 

The  office  of  Attorney-General  is  the  first  in  importance  under 
the  Crown,  held  by  any  member  of  the  Bar  ;  it,  therefore,  ranks 
above  all  others.  There  are  two  cases  which  tend  to  prove  this 
rank:  one  occurred  in  1777,  when  Henry  Dundas  was  Lord 
Advocate,  in  which  the  petition  of  appeal  was  presented  to  this 
House,  and  was  signed,  in  the  first  instance,  by  the  Attorney- 
General,  and  after  him  by  the  Lord  Advocate.  The  other  was 
a  case  in  which  the  Duke  of  Gordon  was  the  appellant,  and  the 
case  *wa6  signed  first  by  Sir  John  Copley,  the  Attorney-General, 
and  then  by  Sir  William  Bae,  the  Lord  Advocate.  The  analogy 
famished  by  the  Act  of  Union  between  the  two  countries  decides 
the  question.  In  one  of  the  articles  of  that  Act  (i)  it  is  stipu- 
lated, that  all  English  peers  shall  take  precedence  of  all  Scotch 
peers  of  their  own  rank,  at  the  time  of  the  Union :  so  that  the 
hoUer  of  an  English  barony,  created  the  day  before  the  passing 
of  the  Act  of  Union,  does  take  precedence  of  the  premier  Scotch 
baron.  The  same  principle  must  be  extended  to  this  case ;  for 
the  two  offices,  like  the  peerages,  were  in  existence  at  that 


(1)  Article  23.  By  which  it  is 
dedmd,  **  that  all  peersof  Scotland, 
and  their  saccesKxre  to  their  honours 
and  dignitiee,  shall  from  and  after 
tbe  Union  be  peers  of  Great  Britain, 


and  have  rank  and  precedency  next 
and  immediately  after  the  peers  of 
the  like  orders  and  degrees  in  England 
at  the  time  of  the  Union." 


1834. 

March  29. 

Aprils: 

Ah^,  9. 

Lord 
B  ROUGH AM, 

L.C. 

[481] 


[  •482  ] 
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A..G.        period ;  and  supposing  these  law  officers,  being  the  first  of  their 
Lord        respective  countries,   ''are   of   like  orders  and  degrees,"   the 
Advocate.    English  law  officers  of  the  Crown  will  take  precedence  of  the 
Scotch  functionaries  of  the  same  rank. 

The  Lord  Advocate  {Mr,  Jeffrey) : 

No  opportunity  has  been  afforded  to  be  prepared  with 
authorities  to  argue  this  question.  The  cases  cited,  however, 
prove  nothing ;  the  petitions  of  appeal  might  have  been  signed, 
in  the  order  stated,  by  mere  accident.  There  is  no  analogy  to 
be  drawn  from  the  articles  of  the  Act  of  Union  with  respect  to 
the  precedency  of  English  and  Scotch  peers ;  but  even  if  such 
analogy  exists,  it  does  not  apply  in  favour  of  the  claim  now  set 
up  by  the  Attorney-General;  for  that  law  officer  is  not  the  first 
law  officer  of  the  Grown :  the  Advocate-General  has  always  led 
[  483  ]  him  in  the  Ecclesiastical  Courts,  and  in  other  Courts  of  ^England 
itself. 

(The  Lord  Chancellor:  There  was  a  very  celebrated  case 
in  this  House,  which  lasted  some  weeks,  and  in  which  the 
Attorney-General  led  the  Advocate-General.) 

That  must  have  been  matter  of  accommodation,  and  could  only 
have  been  done  under  protest.  The  Attorney-General  was  not, 
until  lately,  the  second  law  officer  of  the  Crown  in  this  country : 
according  to  Blackstone  (i),  not  only  the  Advocate-General,  but 
the  King's  ancient  Serjeant  and  the  King's  premier  Serjeant, 
ranked  above  him. 

(The  Lord  Chancellor:  The  question  was  mooted  some 
years  ago,  and  was  referred  to  the  Crown,  when,  in  order  to 
settle  it,  a  warrant  (2)  was  issued,  deciding  that  the  Attorney- 
General  should  lead  the  King's  ancient  Serjeants.) 

(1)  3  Black.  Comm.  28.  being,  and  before  our  other  seijeante- 

(2)  See  6  Taunt.  424.  **  Whereas  at-law :  We  oonaidering  the  weighty 
our  Attorney  and  Solicitor-General  and  important  affairs  in  which  our 
now  have  place  and  audience  in  our  Attorney  and  Solicitor-General  are 
Ck)urts  next  after  the  two  andentest  employed,  and  on  which  the  Attorney 
of  our  8erjoant8-at-law  for  the  time  and  Solicitor-General  of  us,  our  heirs 
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That  order  makes  no  mention  of  any  precedency  given  him  over        A.-0. 
the  Advocate-Greneral,  and  the  practice  always  has  been  to        lo^ 
consider  the  Advocate-General  as  entitled   to  lead  him.     The    Advocate. 
Attorney-General  is  not,  therefore,  the  first  law  officer  of  the 
Crown  in  England.     The  Lord  Advocate  is  the  first  law  officer 
of  the  Crown  in  Scotland  :  he  possesses,  too,  a  degree  of  power 
which  has   not  been  *entrusted  to  the  Attorney-General ;   he      [  •484  ] 
may  commit  a  man  to  prison,  and  in  this  respect  exercises  all 
the  anthority  of  a  magistrate  (i).     As  he  possesses,  in  Scotland, 
a  higher  degree  of  authority  than  is  enjoyed  by  the  Attorney- 
General  in  England,  and  as  he  is  in  Scotland  the  first  law 
officer  of  the  Crown  (and  these  are  cases  of  Scotch  appeals), 
while  the  Attorney-General  is  only  the  second  law  officer  of  the 
Crown  in  England,  the  decision  of  this  question  of  precedency 
must  be  in  favour  of  the  Lord  Advocate  of  Scotland. 

The  Attorney-General,  in  reply: 

The  analogy  drawn  from  the  Act  of  Union  with  Scotland 
most  decide  this  case.  That  analogy  is  applicable  here.  The 
Attorney-General  is  the  first  law  officer  of  the  Crown  in  England. 
The  argument  founded  on  the  table  of  precedency  in  Blackstone, 
is  in  favour  of  the  right  of  the  Attorney-General.  The  King's 
two  ancient  Serjeants,  and  then  the  Advocate-General,  are  there 
all  placed  above  him.  The  warrant  of  the  Crown,  the  fountain 
of  honours,  changed  their  position  entirely;  it  placed  the 
Attorney-General  above  each  of  the  two  ancient  Serjeants ;  and 
ss  it  effected  no  change  in  the  relative  rank  of  the  two  ancient 
Serjeants  and  the  Advocate- General,  it  placed  the  Attorney- 
General,  by  necessary  and  unavoidable  implication,  above  all 
three.    Adopting,  therefore,  the  argument  on  the  other  side, 

and  sucoessors,    may  hereafter   be  at-law  of  us,  our  heirs  or  successors." 

employed,  do  hereby  order  and  direct  This  order  is  dated  **  Carlton  Palace, 

thatat  all  timeshereafter the  Attorney  14  Dec.,  in  the  54th  year  of  our 

and  Solicitor-Oeneral  of  us,  our  heirs  reign." 

and  SDooeasorB,  shall  have  place  and  (1)  Qu.  Whether  this  is  not  merely 

aodiflDoe  as  well  before  the  said  two  a  power  possessed  by  him  as  Public 

aacMiitest  of  our  serjeantsrat-law,  Prosecutor  ;  a  character  in  which  he 

a8  mlao  before  every  person  who  now  unites  the  functions  of  a  magistrate 

is  one  of  our  serjeants-at-law,  or  and  a  grand  jury, 
kereaftar  shall  be  one  of  the  Serjeants- 
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A.-G.        it  is  quite  clear  that  the  Attorney-General  is  the  first  law  officer 
Lord        of  the  Crown  in  England,  and,  as  such,  is  entitled  to  the  pre- 
Advocate.    cedence  now  claimed.     The  fact  that  the  claim  is  now  urged  in 
cases  of  Scotch  appeals  makes  no  difference. 

Aug.  9.       The  Lobd  Chancellor  : 

[  485  ]  My  Lords,  in  this  matter,  which  was  considered   a   knotty 

point  when  it  was  last  before  your  Lordships  (i),  (and  it  was 
several  times  mentioned,  though  not  within  the  last  few  months), 
I  have  taken  time  to  consider  the  question,  and  I  have  conferred 
on  it  with  learned  persons  who  had  materials  to  form  a  sound 
opinion ;  and  their  and  my  opinion,  after  the  best  consideration 
I  can  give  it,  is  that  there  is  no  doubt,  nor  ought  there  ever  to 
have  been  any  question  upon  it,  that  the  Attorney-General  of 
England  leads  the  Lord  Advocate  of  Scotland  in  all  cases, 
whether  Scotch  or  English,  in  the  House  of  Lords,  or  in  any 
other  Court  in  which  the  Lord  Advocate  can  practice,  whether 
in  the  Privy  Council  Court,  the  Court  of  Delegates,  the  House 
of  Commons,  (supposing  them  not  to  be  Members),  or  in  the 
House  of  Lords ;  they  lead  according  to  rank,  first  the  Attorney- 
General,  and  next  the  Lord  Advocate.  I  threw  out  the  reasons 
which  induced  me  to  think  so  at  various  times  when  this  matter 
was  before  your  Lordships.  But  this  by  no  means  precludes 
any  arrangement  from  being  made  between  them,  for  in  Scotch 
cases  it  may  sometimes  be  convenient  for  the  Lord  Advocate  to 
go  before  the  Attorney-General.  But  an  arrangement  of  thia 
description  cannot  alter  the  principle.  If  the  Lord  Advocate 
led  the  Attorney-General,  qiiasi  Lord  Advocate,  it  might  be  in 
respect  of  two  things;  the  one  as  to  the  Court  in  which  he 
practised,  and  the  other,  his  own  office;  but  it  never  can  be 
owing  to  the  nature  of  the  case :  consequently,  whether  it  be  in 
a  Crown  cause,  or  a  cause  between  subject  and  subject,  and 
whether  it  be  a  Scotch  or  an  English  cause,  it  is  no  matter ; 

[  *i^  ]  because  parties  lead,  *not  on  account  of  their  being  more  con- 
versant with  the  matter  in  hand,  but  through  and  by  virtue  of  a 
grant  from  the  Crown,  the  fountain  of  all  honours ;  or  what  is 

(1)  Mr.  Murray  .had  in  the  meantime  succeeded  to  the  office  of  Lord 
Advocate. 
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equivalent  to  it  in  this  instance,  inunemorial  usage :  that  being  A.(f. 
the  sole  ground  for  leading,  it  has  no  reference  whatever  to  the  lo^ 
subject-matter  of  the  case.  Now  what  would  follow  if  the  Lord  ^"^'^^-^t^. 
Advocate  should  lead  the  Attorney-General  ?  I  do  not  say  that 
the  Grown  has  not  the  right  of  giving  the  Lord  Advocate  pre- 
cedency. But  if  the  Grown  had  said  to  him,  ''  You  shall  lead 
the  Attorney-General  in  all  Scotch  cases  and  no  others,  and  in 
all  other  cases  the  Attorney-General  shall  lead  you,  it  would  be 
a  very  extraordinary  grant,  for  it  would  be  like  giving  to  a  peer 
the  rank  of  a  marquis  in  all  marriage  processions,  but  directing 
the  marquis  to  go  behind  the  barons  in  all  funeral  processions ; 
or  that  the  marquis  should  have  precedence  in  one  coronation 
procession,  and  be  behind  the  barons  in  another ;  which  would 
be  a  most  capricious  grant.  The  Crown,  however,  could  confer 
such  a  right,  and  in  like  manner  could  give  precedency  in 
processions,  but  it  is  quite  clear  there  is  at  present  no  usage  of 
these  shifting  rights ;  therefore  if  the  Lord  Advocate  led  at  all, 
he  led  in  all  Gourts.  I  will  put  a  supposed  case :  the  Attorney- 
General  files  a  bill  ex  officio  in  the  Gourt  of  Exchequer  in  a 
revenue  case,  or  a  criminal  information  in  the  Gourt  of  King's 
Bench,  and  he  there  obtains  a  judgment,  and  the  case  is  brought 
under  review  in  this  House  by  writ  of  error,  and  the  Lord 
Advocate  and  Attorney-General  are  engaged  as  counsel  on  the 
same  side:  there  is  nothing  to  prevent  the  Lord  Advocate  or 
other  Scotch  lawyer  from  appearing  in  this  Gourt  in  any  cause ; 

Mr.  Dalrymple  did  it  in  Miller  v. ;  but  it  would  be  absurd 

to  say  that  in  such  a  case  he  ^should  take  precedency.  This  [  *487  | 
Court  of  Appeal  is  an  Imperial  Gourt,  and  counsel  who  cannot 
practise  in  the  Gourts  below  may  be  heard  here.  This  House  is 
a  Court  of  Scotch  and  Irish,  as  well  as  of  English  appeals.  It 
may  be  said,  that  the  Lord  Advocate  having  precedency  in  a 
case  in  the  Gourt  in  Scotland,  it  would  be  an  absurdity  if  he 
should  not  have  precedency  in  the  same  case  on  appeal  to  this 
House :  but  it  would  be  a  greater  absurdity  if  he  were  to  take 
precedency  of  the  Attorney-General  for  England,  in  the  cases 
I  supposed.  There  is  no  precedent  to  justify  your  Lordships  to 
come  to  the  conclusion  that  the  Lord  Advocate  has  precedence 
over  the  Attorney-General,  in  any  case  that  is  brought  to  this 
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Warrender  immediately  after  the  marriage  the  respondent,  accompanied  by 
Warbender.  the  appellant,  returned  to  Scotland,  and  they  resided  together 
on  his  paternal  estates  there  for  the  greater  part  of  the  two 
years  next  following;  the  respondent  being  obliged  by  the 
duties  of  his  office  in  1812  and  thenceforwards,  to  reside  more 
constantly  in  London,  where  the  appellant  also  resided  with 
him. 

The  respondent  further  stated,  that  in  the  year  1814,  and  sub- 
sequently, differences  sprung  up  between  him  and  the  appellant ; 
and  that  in  1819,  at  the  solicitation  of  herself  and  her  relations, 
he  reluctantly  consented  to  a  separation.  The  articles  of  agree- 
ment entered  into  on  that  occasion,  dated  the  1st  of  January, 
1819,  and  made  between  the  respondent  of  the  first  part,  the 
appellant  of  the  second  part,  and  her  brothers.  Viscount  Falmouth 
and  the  Hon.  and  Rev.  John  Evelyn  Boscawen,  of  the  third  part, 
recited,  that  "  Whereas  circumstances  have  arisen  which  have 
[  •491  ]  induced  the  said  Sir  George  Warrender  *and  Dame  Anne,  his 
wife,  to  agree  to  live  separate  and  apart  from  each  other  hence- 
forth, until  these  presents  shall  be  annulled  as  hereinafter 
mentioned,"  &c. ;  and,  after  securing  to  the  appellant  a  certain 
annual  income,  to  be  paid  by  the  respondent  to  her  trustees,  at 
such  periods  and  in  such  manner  as  therein  mentioned,  for  her 
separate  maintenance  during  the  separation,  they  contained  the 
following  clauses :  **  That  if  the  said  Sir  George  Warrender  shall 
in  any  one  year  be  obliged  to  pay  and  shall  pay  any  debt  or  debts 
of  the  said  Dame  Anne  Warrender  hereafter  contracted,  to  the 
amount  in  the  whole  of  upwards  of  1,010Z.  (the  annual  sum  secured 
for  her  separate  maintenance),  then  and  thenceforth  the  covenants 
of  the  said  Sir  George  Warrender,  hereinbefore  contained,  shall 
cease  and  be  void;  "  and  again,  "That  if  the  said  Sir  George 
Warrender  and  Dame  Anne  his  wife  shall  jointly  be  desirous  of 
annulling  these  presents,  and  the  agreements  and  provisions 
therein  contained,  and  shall  signify  such  desire  in  writing  indorsed 
on  these  presents,  or  on  a  duplicate  thereof,  (such  writing  to  be 
under  their  joint  hands  and  attested  by  two  credible  witnesses,) 
then  and  from  thenceforth  these  presents,  and  every  article, 
matter  and  thing  herein  contained,  shall  cease,  determine  and  be 
null  and  void,  anything  hereinbefore  contained  to  the  contrary 
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notwithstanding."     On  the  6th  of  February,  1819,  the  respondent  Warbendeb 

addressed  the   following  letter  to  the  appellant's  brothers,  the  wabbenber. 

trustees  of  the  articles :   "  My  Lord  and  Sir, — Although  I  have 

objected  to  have  any  clauses  inserted  in  the  articles  of  separation 

between  Lady  Warrender  and  myself,  which  should  contain  a 

permission  from  me  to  her  to  go  and  reside  where  she  pleases,  or 

which  should  preclude  me  from  suing  her  in  the  Ecclesiastical 

Court  for  restitution  of  conjugal  rights,  I  hereby  *pledge  myself       [  *492  ] 

that  Lady  Warrender  shall  be  at  liberty,  during  our  separation, 

to  go  and  reside  where  she  pleases,  and  that  I  will  not  institute 

any  suit  against  her,  for  the  purpose  mentioned.     I  am,  &c., 

G.  Wasbkndkb." 

The  respondent  in  his  case  further  stated,  that  he  and  the 
appellant  had  lived  separate  ever  since  the  date  of  the  said  recited 
articles ;  he  continuing  to  reside  sometimes  in  Scotland,  some- 
times in  London,  as  required  by  his  official  situation  and 
parliamentary  duties ;  but  that  the  appellant  went  to  the 
Continent,  and,  except  one  short  visit  to  England  in  1821,  she 
had  ever  since  resided  abroad,  in  France,  Switzerland,  or  Italy  : 
that  circumstances  having  lately  come  to  the  knowledge  of  the 
respondent,  which  led  him  to  distrust  the  appellant's  conjugal 
fidelity,  he,  upon  an  investigation  directed  by  him,  satisfied 
himself  that  she  had,  in  1822,  formed  an  improper  intimacy 
with  one  Luigi  Babitti,  a  music-master,  and  had  been  guilty 
of  adultery  with  him  in  that  year,  and  kept  up  an  adulterous 
intercourse  with  him  through  the  years  1822,  1823,  1824,  1825, 
1826, 1827  and  1828,  in  Paris,  Dieppe  and  Versailles,  all  in  the 
tingdom  of  France ;  whereupon  the  respondent  instituted  his  suit 
praying  for  "  a  decree,  finding  and  declaring  the  appellant  guilty 
of  adultery,  and  divorcing  and  separating  her  from  his  fellowship 
and  company ;  and  also  finding  and  declaring  the  appellant  to 
have  forfeited  the  rights  and  privileges  of  a  lawful  wife ;  and  that 
the  respondent  is  entitled  to  marry  any  person  he  pleases,  sicklike 
and  in  the  same  manner  as  if  he  had  never  been  married,  or  the 
appellant  were  naturally  dead ;  conform  to  the  law  and  practice 
of  Scotland." 

The  respondent's  summons  of  divorce,  concluding  in  these 
terms,  was  executed  against  the  appellant  *edictically  as  forth  of       [  **^3  } 
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wabkender    Scotland  (i),  and  a  copy  thereof  was  served  personally  on  her  at 

Wabbbnder.  her  residence  at  Versailles. 

The  appellant  appeared  to  process,  and  denying  that  she  had 
been  guilty  of  conjugal  infidelity,  she  took  three  preliminary 
defences  to  the  action :   First,  that  she  was  not  subject  to  the 
jurisdiction  of  the  Court,  being  English  by  birth,  parentage  and 
connection,  and  never  having  been  in  Scotland  since  the  date  of 
the  contract  of  separation ;  nor  had  she  any  Scotch  property, 
except  that  part  of  her  eventual  matrimonial  provision  was 
secured  over  the  respondent's  Scotch  estate :  her  plea  was,  that 
she  was  not  within  the  jurisdiction  of  the  Court  of  Session,  even 
although  it  were  to  be  assumed  or  admitted  that  at  the  date  of 
the  marriage  the  respondent  was  and  had  ever  since  been  a 
domiciled   Scotchman :    the  contract  of  separation,  which  was 
fully  carried  into  effect  for  fourteen  years,  excluded  the  application 
of  the  Scotch  legal  fiction,  that  the  domicile  of  the  husband  is 
necessarily  the  domicile  of  the  wife.     Secondly,  though  the 
appellant  should  be  held  amenable  to  the  Court,  on  the  ground  of 
the  husband's  domicile  being  in  Scotland,  and  his  domicile  being 
the  wife's,  still  she  had  not  been  properly  cited  even  in  that  view : 
she  had  only  been  cited  as  **  forth  of  Scotland ; "  whereas,  if 
jurisdiction  over  her  be  claimed  on  any  presumption  that  she  was 
living  with   the  husband  in   that  country,  she  ought,  besides 
receiving  personal  intimation,   to  have  been  cited  as  at  his 
residence,  or  somewhere  else  in  Scotland.     Thirdly,  that   the 
appellant  being  a  domiciled  Englishwoman  at  the  time  of  her 
[  *494  ]       marriage,  *and  having  been  married  in  England  according  to  the 
rites  of  the  English  Church  and  to  the  English  law,  her  marriage 
could  be  dissolved  only  by  Parliament ;  at  all  events  it  could  not 
be  dissolved  by  a  Scotch  Court,  when  all  the  alleged  acts  of 
conjugal  infidelity  were  stated  to  have  been  committed  in  foreign 
countries.      The  appellant,   in  conclusion,   insisted,   that    the 
marriage  being  an  English  marriage,  and  the  respondent  himself 
being,  at  the  date  of  both  the  contract  of  marriage  and  contract 

(1)  An  edictal  citation  is  given  to  Leith.— Act  of  Sederunt,  14th  Decem- 

defenders  out  of  Scotland,  by  pro-  ber,  1805,  s.  1 ;   and  see  Ersk.  B.  1, 

clamation    at    the   Market-cross    of  tit.  2,  s.  18. 
Edinburgh,   and  pier  and  shore  of 
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of  separation,  a  domiciled  Englishman^  all  questions  relative  to  Wabbender 
the  effect  of  either  of  those  contracts  should  be  decided  according  wabbendeb. 
to  the  law  of  England ;   and  by  that  law  the  marriage  was 
indissoluble,  except  by  Act  of  Parliament. 

The  Lord  Obbinaby,  having  heard  counsel  for  both  parties  in 
these  defences,  appointed  them  to  give  in  mutual  cases.  Before 
the  cases  were  lodged,  the  parties  being  at  issue  as  to  the  fact 
of  the  respondent's  domicile,  a  joint  minute  was  entered  on  the 
pleadings,  by  which  the  Dean  of  Faculty,  for  the  respondent, 
stated,  ''That  in  the  cases  to  be  lodged  for  the  parties,  he 
consented  that  the  preliminary  defences  should  be  argued  on  the 
assumption  that  the  respondent  was  a  domiciled  Scotchman  at 
the  date  of  the  marriage,  and  had  been  so  ever  since  ;  provided 
always,  that  the  facts  stated  in  the  summons  for  founding  his 
domicile  should  not  afterwards  be  disputed  in  discussing  the 
preliminary  defences : "  and  the  Soli^tor-General,  for  the 
appellant,  answered,  'Hhat  he  was  willing  to  discuss  the  pre- 
liminary defences  on  that  understanding,  reserving  the  whole 
statements  respecting  the  domicile,  in  so  far  as  they  may  be  of 
avail  on  the  merits." 

Mutual  cases  were  subsequently  lodged  for  the  parties,  and 
brought  before  the  Lords  of  the  first  *division  of  the  Court  of      [  *495  ] 
Session,  who  unanimously  pronounced  an  interlocutor  on  the 
14th   of  June,  1834,  repelling  the  preliminary  defences,  and 
remitting  to  the  Lord  Ordinary  to  proceed  in  the  cause  (i). 

Lady  Warrender  appealed  from  that  interlocutor. 

The  Attorney-General   (Sir  J.  Campbell),  and  Dr.  Addams, 
for  the  appellant : 

The  appellant  has  been  for  the  last  twelve  years  almost; 
constantly  resident  in  France.  Denying,  in  the  most  unqualified 
manner,  the  truth  of  the  charges  imputed  to  her  in  the  summons, 
she  is  ready  to  meet  them  before  the  proper  tribunal ;  but  she 
declines  pleading  before  what  is  to  her  a  foreign  Court,  where, 
for  many  reasons,  her  defence  must  be  conducted  under 
comparatively  great  disadvantages :  she  has,  therefore,  taken 
preliminary  objections  to  the  action.  In  arguing  those  objections, 
(1)  12  Shaw  &  D.  847. 

B.B. — ^YOL.  xxxvn.  18 
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Wabrbndbr  the  appellant  is  bound  to  assume,  hypothetically,  the  truth  of 
Warr^deb.  the  statement  contained  in  the  respondent's  summons,  that  he  is 
a  domiciled  Scotchman.  But  it  is  also  clear,  from  his  summons, 
that,  from  the  year  1812  until  within  a  short  period  before  the 
raising  of  the  action,  he  had  been  almost  constantly  resident  in 
England,  and  that  the  appellant  was  not  in  Scotland  during  the 
last  twenty  years.  With  the  exception  of  two  short  visits  to 
Scotland  soon  after  the  marriage,  the  parties  resided  constantly 
in  England  until  the  separation  in  1819.  On  that  occasion 
articles  of  agreement  were  executed,  and  a  letter  was  written  by 
the  respondent,  which,  bearing  express  reference  to  the  contract 
of  separation,  must  be  taken  as  part  of  that  contract,  and  the 
[  *496  ]  obligations  which  it  imposes  on  him  must  be  considered  *as 
effectual  as  if  they  were  embodied  in  the  agreement.  By  these 
articles,  which  are  declared  to  be  irrevocable  except  by  the  joint 
deed  of  the  parties,  and  by  the  letter  taken  as  part  of  them,  the 
appellant  was  permitted  to  reside  wherever  she  pleased  ;  and  she 
accordingly,  in  the  terms  of  that  permission,  took  up  her  resi- 
dence in  France,  where,  except  a  short  visit  to  England  in  1821, 
she  has  continued  to  reside  up  to  the  commencement  of  this  action, 
and  where  also  all  the  acts  of  infidelity  alleged  against  her  are  by 
the  summons  charged  to  have  been  committed. 

The  appellant  has  been,  under  these  circumstances,  advised  to 
take  preliminary  objections  to  the  action.  The  first  objection  is, 
that  as  she  was  not  resident  within  the  jurisdiction  of  the  Scotch 
Courts,  it  was  incompetent  to  insist  against  her  there,  in  any 
action  declaratory  of  her  personal  status.  The  rule  of  law  in  such 
cases  is,  actor  sequitur  fonim  ret.  It  is  true  that  in  the  case  of 
Brunsdon  v.  Wallace  (i),  where  that  rule  may  be  said  to  have 
been  established,  there  was  a  difference  of  opinion  among  the 
Judges ;  but  that  difference  arose  as  to  the  effect  to  be  given  to 
the /orum  originis^  as  founding  jurisdiction.  All  doubts  upon  the 
point  were  removed  by  the  decision  of  this  House  in  Grant  v- 
Pedie  (2) ;  so  that,  notwithstanding  the  seemingly  different  decree 
pronounced  in  the  case  of  Pirie  v.  Lunan{z),  it  may  be  now 

(1)  Fac.  CJoU.   Feb.  1789  ;   S.    C.  (3)  Fac.  CoU.  March,  1796;  S.  C. 
Ferg.  Cons.  Eep.  App.  259.                     Ferg.  Cons.  Rep.  App.  260. 

(2)  1  Wils.  &  Shaw,  716. 
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considered  as  settled  law  in  Scotland,  that  even  in  the  case  of  a  Warbekdeb 
marriage  contracted  in  that  country,  the  Courts  there  have  no  waubexder. 
jurisdiction  to  dissolve  it,  unless  the  defender  is  a  domiciled  native, 
or  resident  within  the  jurisdiction  for  forty  days  before  summons 
served. 

The  rule  having  been  laid  down  in  the  cases  referred  to,  and       [  497  ] 
the  principle  having  been  recognised  in  subsequent  cases,  that 
in  all  actions  in  which  the  wife  is  the  complainant  it  is  neces- 
sary, in  order   to  found  jurisdiction,  that  the  husband  be  a 
domiciled  Scotchman,  or  resident  in  Scotland  for  a  certain  time 
anterior  to  the  date  of  citation ;  the  question  then  is,  whether, 
in  administering  the  remedy  of  divorce,  which,  by  the  law  of 
Scotland,  is  competent  to  the  wife  as  well  as  to  the  husband,  a 
different  rule  is  to  be  applied  in  determining  the  question  of  juris- 
diction when  the  husband  is  the  complainant?     That  a  wife 
may,  in  point  of  fact,  be  resident  in  a  different  country  from  her 
husband,  is  undeniable  ;  but  it  may  be  maintained,  as  a  proposi- 
tion founded  on  principle  and  supported  by  legal  authority,  that 
as  the  consortium  viUe  is  the  object  of  matrimony,  and  as  it  is 
the  duty  of  the  parties  to  live  together,  therefore,  in  all  cases, 
the  Court  will  hold  the  domicile  of  the  husband  to  be  also  the 
domicile  of  the  w^ife.     That  such  is  the  general  rule  of  law  in 
Scotland,  as  in  England,  the  appellant  has  no  occasion  to  dispute : 
she  is  well  aware  of  the  legal  maxim,  and  that  full  effect  was 
given  to  it  in  the  case  of  French  v.  Pilcher  (i);  but,  like  every 
other  general  rule,  it  may  be  subject  to  exceptions,  and  may  be 
qualified  by  the  acts  of  the  parties.     It  may  be  true  that  the 
house  of  her  husband  is  the  legal  residence  of  the  wife,  and  that, 
whenever  it  is  necessary  to  cite  the  wife  for  her  interest,  a 
<'itation  at  the  house  of  her  husband  may  be  a  good  citation. 
Such  is  the  import  of  the  case  of  Chichester  v.  Lady  Donegal  (2), 
where  a  citation  for  the  wife,  left  at  the  *house  of  her  husband,       [  '^98  ] 
with  whom  she  was  then  cohabiting,  was  held  to  be  a  good 
citation.    The  rule  obtains,  too,  whether  the  wife  be,  in  point 
of  fact,  resident  in  her  husband's  house  or  not,  provided  there 
has  been  no  separation  between  them,  either  awarded  by  law  or 

(1)  Fac  Coll.  June,  1800;    S.  C.         (2)  1  Add.  Eccle.  Itep.  5—19. 
Ferg.  Com.  Bep.  App.  262. 
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Wabrknder  consented  to  by  the  parties.  Accordingly,  a  wife  who  elopes 
Wabbendeb.  ^^^^  ^^^  paramour  from  her  husband's  house  in  Scotland,  and 
goes  into  a  foreign  country,  is  still  subject  to  the  jurisdiction  of 
the  Scotch  Courts  in  an  action  of  divorce,  since  her  absence 
from  her  husband's  house  is,  on  her  part,  a  gross  breach  of  duty, 
on  which  she  can  found  no  plea  in  aid  of  her  defence.  But  the 
case  is  different  when  the  parties  are  separated  by  voluntary 
agreement,  or  by  the  sentence  of  a  Judge.  In  such  cases,  the 
wife,  in  living  separate  from  her  husband,  is  guilty  of  no  breach 
of  duty :  she  is  entitled  to  acquire  a  domicile  for  herself,  which  ^ 
as  it  is  her  actual  domicile,  must  also  be  held  to  be  her  legal 
domicile,  in  questions  with  third  parties,  and  above  all,  in 
questions  with  her  husband,  the  party  to  the  deed  of  separation. 
The  appUcation  of  the  legal  jGiction,  which  makes  the  husband's 
house  the  legal  and  proper  domicile  of  the  wife,  is  excluded  in 
this  case  by  the  deed  of  separation.  That  deed,  which  was- 
executed  in  England,  all  the  parties  to  which,  except  the  respon- 
dent, were  English,  was  irrevocable  except  by  the  consent  in 
writing  of  the  principal  parties,  and  the  appellant  never  consented 
to  revoke  it.  The  validity  of  this  deed  was  placed  beyond  all 
doubt  by  the  case  of  Tovey  v.  Lindsay  (i)  in  this  House,  and  was- 
not  affected  by  the  cases  of  Beehy  v.  Beehy  (2),  Sullivan  v^ 
[•^99]  Sullivan  {3)y  Worrall  v.  Jacob  (4),  or  the  passages  which  *may 
be  cited  for  the  respondent  from  Roper's  Law  of  Property  of 
Husband  and  Wife.  These  cases  shew  that  a  deed  of  separation 
does  not  bar  a  suit  for  divorce,  nor  alter  the  legal  condition  of 
the  parties  resulting  from  the  state  of  marriage,  Marshall  v^ 
Rut  ton  (5);  but  they  decide  no  question  of  domicile  or  of  jurisdic- 
tion. The  deeds  in  those  cases  were  revocable  by  either  party 
at  any  time,  and  each  of  them  was  virtually  revoked  by  the 
mere  act  of  executing  the  summons  of  divorce.  It  is  no  part  of 
the  argument  for  the  appellant  that  a  separation,  whether  judicial 
or  voluntary,  excludes  either  party  from  the  remedy  of  divorce 
for  adultery ;  all  that  she  insists  upon  is,  that  the  trial  of  such 
action  must  be  subject  to  the  ordinary  rules  regulating  jurisdic- 
tion in  other  matters ;  and  that  if  a  wife  is  legally  resident  in  a 

(1)  14  R  R.  19  (1  Dow,  117).  (4)  3  Mer.  256. 

(2)  1  Hagg.  142.  (5)  Per  Lord  Kenyon,  Ch.  J.,  5- 

(3)  2  Addams,  299.  R.  R.  448,  450,  451  (8  T.  R.  545,  547). 
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foreign  coontryy  having  acquired  a  domicile  there,  it  is  not  more  Warbendbb 

competent  for  the  husband  to  cite  her  to  a  Scotch  Court,  than  it  Wabbendeb. 

would  be  for  a  wife  to  cite  to  the  same  Court  a  husband  legally 

domiciled  in  England.     The  agreement  entered  into  by  those 

parties,  whether  it  be  practically  productive  of  inconvenience  to 

the  husband  or  not,  is  a  conclusive  answer  to  all  his  arguments 

foonded  on  the  fiction  of  law  in  respect  to  domicile.     The  remedy 

of  divorce  is  in  Scotland,  as  in  England,  a  purely  civil  remedy, 

of  which  the  injured  party  may  or  may  not  take  advantage ;  a 

remedy  which  the  law  will  infer,  from  certain  acts  of  the  party, 

to  have  been  abandoned  or  forfeited.    Either  party,  after  detecting 

and  being  in  a  condition  to  prove  the  infidelity  of  the  other,  may 

8tiII  decline  to  sue  for  a  divorce,  or  may  continue  to  cohabit 

with  the  other,  which  amounts  to  condonation,  and  excludes  the 

right  ♦to  obtain  a  divorce  ;  or  there  may  be  connivance  at  the       [  •600  ] 

offence,  amounting  to  what  is  termed  lenociniimi,  which   is  a 

complete  bar  to  any  action  of  the  kind.     If  there  are  so  many 

ways  in  which  a  husband  may  abandon  his  right  to  demand  a 

divorce,  how  can  it  be  maintained,  with  any  show  of  reason,  that 

a  deed  of  separation  is  absolutely  void,  merely  because  the  party 

chooses  to  allege  that  an  adherence  to  its  express  terms  will 

render  the  attainment  of  his  remedy  only  a  little  more  difficult, 

tedious  and  expensive?    Questions  of  jurisdiction   may  often 

arise  in  courts  of  law,  on  account  of  the  foreign  residence  of  one 

or  other  of  the  parties  ;  but  of  the  jurisdiction  of  Parliament  to 

legislate  upon  the  rights  of  two  natural-born  subjects  there  is 

no  doubt.     While  that  tribunal,  and  the  Ecclesiastical  Courts 

of  England,  are  open  to  the  respondent,  he  has  no  reason  to 

complain  of  being  remediless. 

The  question  now  at  issue  was  fully  considered,  both  in  the 
Court  of  Session  and  in  this  House,  in  the  case  of  Lindsay  v. 
Tov€y{i).  The  cif-cumstances  of  that  case  are  these:  Martin 
Eccles  Lindsay,  bom  and  educated  in  Scotland,  entered  the 
army,  and  went  vnth  his  regiment  to  Gibraltar,  where,  in  1781, 
he  married  Miss  Tovey,  an  Englishwoman,  and  they  remained 
tiiere  till  1784 ;  from  that  time  they  resided  together  in  Scotland 
until  1792,  when  they  went  to  live  at  Durham.     The  husband 

(1)  Fac  Coll.  June,  1807 ;  8.  C\  Ferg.  Cons.  Eep.  App.  26o. 
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WABBE^DEB  sooii  afterwards  went  abroad  with  his  regiment,  his  residence 
Warrendeb.  being  regulated  by  the  orders  of  his  superiors.  In  1802  a  deed 
of  separation  was  executed  at  Durham,  by  which  Mrs.  Lindsay 
accepted  an  annuity ;  the  deed  also  declaring,  that  ''  the  said 
[  '501  ]  M.  E.  Lindsay  shall  and  will  *permit  and  suffer  the  said  Augusta 
Margaret  Tovey  Lindsay  to  live,  inhabit  and  reside  separate  and 
apart  from  him,  in  such  place  as  she  shall  think  proper,"  &c. 
In  1804  Mr.  Lindsay  raised  against  her  an  action  of  divorce  for 
adultery  before  the  Commissaries  of  Edinburgh,  Mrs.  Lindsay 
at  the  time  being  in  Durham.  A  preliminary  objection  was 
taken  by  her  to  the  jurisdiction  of  the  Commissaries,  but  they 
sustained  their  jurisdiction.  The  case  was  brought  by  appeal 
before  the  Court  of  Session.  Two  questions  were  raised  in  the 
progress  of  that  suit :  jBirst,  whether  the  pursuer  was  a  domiciled 
Scotchman :  secondly,  whether,  if  he  was,  it  necessarily  followed 
that  his  wife  was  also  in  the  eye  of  the  law  domiciled  in  Scotland, 
she  being,  in  fact,  resident  in  England,  in  the  terms  of  the  deed 
of  separation.  To  the  argument  for  the  defender,  founded  on 
that  deed,  it  was  answered,  that  it  was  by  its  very  nature  a 
revocable  deed,  and  was  virtually  revoked  by  the  summons  of 
divorce.  The  Court  of  Session,  adopting  that  view,  sustained  the 
jurisdiction  of  the  Commissaries.  The  interlocutor  of  the  Court 
of  Session  being  appealed  from  to  this  House,  Lord  Eldon  said, 
with  reference  to  the  objection  to  the  jurisdiction  by  reason  of 
the  deed  of  separation,  "Even  if  the  fiction  or  rule  of  law  were 
admitted,  that  the  forum  of  the  wife  followed  that  of  her  husband, 
so  as  to  give  jurisdiction  to  the  Scotch  Courts,  still  the  effect  of 
the  deed  must  be  to  put  an  end  to  that  rule  or  fiction  till  the 
deed  was  revoked.  The  husband  himself  had  agreed  that  their 
forum  should  be  different,  if  his  wife  so  pleased,  and  then  he 
endeavoured  by  this  process  to  get  rid  of  the  effect  of  his  own 
[  •502  ]  agreement  "  (i).  Lord  Redbsdale,  *concurring  in  the  observa- 
tions of  Lord  Eldon,  said,  "  When  it  was  considered  that,  on  the 
principles  of  this  decision  of  the  Court  below,  any  one,  from  any 
quarter,  might  go  and  establish  a  domicile  in  Scotland,  and  by 
that  means,  even  in  the  face  of  a  deed  of  separation,  draw  his 
wife  to  a  Scotch /o??(m,  and  proceed  against  her  for  an  absolute 
(1)  14  R.  R.  at  pp.  33,  34  (1  Dow,  138). 
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difisolution  of  the  marriage,  the  question  muet  appear  to  be  one  Wabbendes 

of  very  great  importance.  If  this  were  to  prevail,  any  person  had  wabrbnder.\ 

it  in  his  power  to  alter  the  nature  of  his  solemn  engagements,  &c. 

It  could  not  be  just,  that  one  party  should  be  able,  at  his  option, 

to  dissolve  a  contract  by  a  law  different  from  that  under  which 

it  was  formed,  and  by  which  the  other  party  understood  it  to  be 

governed  "(1). 

(LoBD  Lyndhubst:  These  opinions  of  those  eminent  Judges 
were  not  deUvered  as  a  judgment,  and  they  appear  to  go  on  a 
misapprehension  of  some  of  the  facts.) 

Their  opinions  are  not  cited. as  a  judgment;  no  judgment  was 
pronounced  by  this  House  on  that  case,  except  to  remit  it  for 
consideration  to  the  Court  below,  and  Mr.  Lindsay  died  in  the 
meantime.  The  observations  of  these  eminent  persons  have 
been  cited  as  being  entitled  to  the  greatest  attention,  and  being 
applicable  to  this  case,  which  has  this  additional  feature,  that 
the  deed  of  separation  was  declared  not  to  be  revocable  except 
bv  the  joint  written  consent  of  the  respondent  and  appellant. 

The  respondent  has  alleged,  as  another  argument  for  the  Scotch 
jurisdiction,  that  as  the  appellant  was  infeft  in  real  estate  in 
Scotland  in  pursuance  of  her  marriage  contract,  she  must  be 
held  as  domiciled  there,  where  the  subject  of  her  settlement  was 
situated. 

(LoBD  Bbougham  :  Do  you.  Sir  Wm.  FoUett,  *mean  to  support       [  '503  ] 
your  case  on  that  ground  ? 

Sir  Wm,  FoUett :  Certainly  not.) 

That  being  the  only  circumstance  that  distinguished  this  from 
a  purely  English  marriage,  if  the  argument  arising  from  it  be 
abandoned,  Lady  Warrender  is  in  the  same  situation  in  which 
Mrs.  Lindsay  was, — liable  to  be  sued  in  England,  but  not 
amenable  to  the  jurisdiction  of  the  Scotch  Courts. 

The  second  plea  to  the  action  is,  that  even  if,  according  to  the 
legal  fiction,  the  domicile  of  the  husband  should  be  held  to  be 
(1)  14  E.  R.  at  p.  35  (1  Dow,  140). 
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Warbendeb  the  domicile  of  the  wife,  still  the  appellant  has  not  been  duly 
Warrendeb.  <^i^^  to  appear  to  this  action.  This  is  a  point  of  practice  in 
Scotland,  best  known  to  the  practitioners  there.  The  facts 
agreed  upon  are,  that  the  summons  was  executed  against  the 
appellant  edictally,  as  forth  of  Scotland ;  that  is,  by  proclama- 
tion at  the  market-cross  of  Edinburgh,  and  pier  and  shore  of 
Leith :  it  was  also  personally  intimated  to  her,  by  service  of  a 
copy  on  her  at  her  residence  at  Versailles.  But  if  the  appellant 
is  to  be  held  as  resident  at  her  husband's  in  Scotland,  it  plainly 
follows,  that  the  summons  should  be  served  against  her  at  her 
husband's  house ;  and  it  is  a  contradiction  to  cite  her  as  forth 
of  Scotland,  when  it  is  insisted  that  by  fiction  of  law  she  is 
resident  in  Scotland,  and  when  it  is  that  fiction  alone  which 
renders  this  action  competent.  This  objection  to  the  service 
occurred  in  the  case  of  French  v.  Pilcher  (i),  and  it  was  stated 
from  the  Bench  in  Scotland,  that  the  defender  should  be  cited 
not  only  at  the  market  and  pier  and  shore,  but  also  at  the  house 
of  her  husband.  The  personal  intimation,  which  may  be  required 
ad  majorem  cautelam,  did  not  supply  the  want  of  a  regular  execu- 
[  ^504  ]  tion  of  the  summons.  The  respondent,  while  he  *rested  his 
whole  case  on  a  legal  fiction,  rejected  the  fiction  altogether  in 
the  execution  of  the  summons. 

The  last  and  main  ground  of  objection  to  the  suit  in  Scotland 
is,  that  even  if  the  appellant  were  amenable  to  the  jurisdiction 
of  the  Court  there,  it  is  incompetent  for  that  Court  to  dissolve 
this  marriage,  contracted  in  England,  with  an  Englishwoman, 
and  celebrated  according  to  the  rites  of  the  English  Church. 
This  objection  goes  to  the  extent,  that  although  the  evidence 
of  adultery  were  clear  and  conclusive,  yet  no  court  of  law  can 
dissolve  this  marriage ;  no  court  of  law  is  competent  to  take 
cognizance  of  the  conclusion  of  the  summons.  The  general 
result  of  cases  decided  even  in  Scotland,  such  as  Edmonstone 
V.  Edmonstone,  Forbes  v.  Forbes,  and  Levett  v.  Levett  (2),  comes 
to  this,  that  an  English  marriage  cannot  be  dissolved  for 
adultery  by  the  Scotch  Courts,  unless  the  adultery  was  com- 
mitted there,  and  the  party  cited  be  domiciled  there.    But  the 

(1)  Fac.  Coll.  June,  1800;  8.  C.  (2)  Ferg.  Cons.  Eep.  pp.  68,  168, 
Ferg.  Cons.  Eep.  App.  262.  209. 
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authority  of  LoUey's  case"  (i)  is  quite  decisive  on  this  question.  Waebender 
liolley  had  been  married  in  England:  his  marriage  was  dis-  wabbendkr. 
solved  by  the  Commissary  Court  in  Scotland :  he  thereupon 
contracted  a  second  marriage  in  England,  for  which  he  was 
tried  and  convicted  of  bigamy.  In  that  case,  which  is  entitled 
in  Scotland,  in  the  action  of  divorce,  Sugden  v.  Lolley  (Sugden 
being  the  maiden  name  of  the  wife),  the  adultery  was  charged 
to  be  committed  in  Scotland,  and  the  defender  was  actually 
residing  there;  two  material  ingredients  which  do  not  belong 
to  the  present  case.  If  the  English  Judges  did  not  intend  to 
break  in  upon  the  jurisdiction  of  the  Scotch  Courts,  Lolley  was 
unjustly  convicted  of  bigamy,  and  was  illegally  sentenced  to 
transportation.  But  there  is  no  question  that  Lolley's  case  was 
well  decided,  and  the  principle  *of  the  decision  is,  that  the  con-  [  *505  ] 
tract  of  marriage,  like  other  personal  contracts,  is  to  be  construed 
according  to  the  law  of  the  country  where  the  contract  was  made. 
In  Scotland,  marriages  may  be  dissolved  for  adultery  or  deser- 
tion ;  in  Prussia,  for  incompatibility  of  temper ;  in  France,  for 
any  cause  that  either  party  may  assign ;  but  an  English 
marriage  cannot  be  dissolved,  except  for  adultery,  nor  even 
then  by  any  municipal  tribunal  in  England ;  and  that  which 
was  the  principle  of  the  decision  of  the  twelve  Judges  in  Lolley's 
case,  has  been  adopted  by  one  of  their  Lordships  very  recently, 
in  McCarthy  v.  De  Caix{2),  in  the  Court  of  Chancery,  and 
by  an  eminent  Ecclesiastical  Judge,  in  the  case  of  Beazley  v. 
Beazley  (3). 

It  is  not  denied  that  many  decisions  have  been  from  time  to 
time  pronounced  in  the  Scotch  Courts,  supporting  the  respondent's 
ease  to  the  fullest  extent :  but  not  one  of  those  cases  have  been 
appealed  from ;  for  they  were  all  collusive.  The  present  case  is 
the  first  which  gives  this  superior  tribunal  an  opportunity  of 
settling  the  law.  This  House,  having  regard  to  the  morals  of  the 
people,  will  be  more  inclined  to  restrict  than  extend  the  facility 
of  divorces.  The  reasons  given  by  the  Court  below  for  sustaining 
their  jurisdiction  are  far  from  being  satisfactory  (4). 

(1)  Fac.   CoU.    March,   1812  ;    15  (3)  3  Hagg.  639. 

R  B.  737  (Euae.  &  E.  C.  C.  237).  (4)  12  Shaw  &  D.  847—854. 

(2)  P.  250,  pott. 
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Wabbendeb        (Lord  Lykdhurst  :  The  Judges  in  Scotland  hold,  that  if  other 
Wabbendbb.  contracts  made  in  England  are  dissoluble,  so  is  the  contract  of 
marriage. 

Lord  Brouqham  :  It  cannot  be  contended  that  all  the  effects 
of  a  contract  in  one  country  are  to  be  attributed  to  it  in  another 
country :  if  that  were  so,  children  born  before  the  marriage  of  the 
parents,  being  legitimate  in  Scotland,  should  be  held  legitimate 
in  England.) 

They  are  legitimate  in  England;  but  they  are  not  heirs,  and 
[  '506  ]  that  is  by  reason  *of  the  Statute  of  Merton  (i).  It  is  not  to  be 
denied  that  the  Scotch  Courts  may  dissolve  a  Scotch  marriage — 
a  dissoluble  marriage — either  for  adultery  or  for  non-adherence ; 
as  in  Prussia  a  marriage  is  dissoluble  for  incompatibility  of  temper. 
But  the  Ecclesiastical  Courts  of  England  have  not  jurisdiction 
to  dissolve  a  valid  marriage  for  any  cause.  The  Judges  in 
Scotland,  in  their  reasoning  in  this  case,  evade  the  chief  question; 
they  have  admitted  that  their  decisions  were  broken  in  upon  by 
Lolley's  case,  and  the  appellant  insists  that  the  decision  in  her 
case  is  inconsistent  with  that  case.  Much  of  the  fallacy  in  this 
case  arises  from  the  false  assumption,  that  this  marriage  was  a 
Scotch  contract :  if  a  native  of  Bussia  came  to  this  country,  and 
married  here,  is  that  contract  of  marriage  to  be  regulated  by  the 
laws  of  Bussia  or  of  England  ?  It  is  alleged  that  the  contract 
was  Scotch,  because  Sir  G.  Warrender  says,  he  intended  to  reside 
in  Scotland.  But  in  fact  he  did  not  act  according  to  his  alleged 
intention,  for  he  chiefly  resided  in  England;  and  an  intention 
never  acted  upon  must  be  construed  as  an  intention  never  enter- 
tained: Bnice  V.  Bi-uce  (2).  The  basis  of  the  decision  of  the 
Scotch  Court  was,  that  there  was  nothing  in  the  legal  character 
of  an  English  marriage  that  made  it  incapable  of  being  dissolved 
by  the  sentence  of  a  court  of  law;  whereas  it  is  well  established 
in  this  country,  that  judicial  indissolubility  is  a  legal  quality  of 
every  English  marriage.  It  is  true  that  the  Scotch  Courts  have 
dissolved  many  marriages  on  the  principle  which  they  assert; 

(1)  Vide    Birtwhisile    v.     Vardill,      see/xw*,  p.  253. 
2  CI.  &  F.  571 ;  7  CI.  &  F.  895 ;  and  (2)  Bos.  &  P.  229,  n. 
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but  in  moBt  of  these  cases  the  adultery  was  charged  as  having  wabbendeb 
been  committed  in  Scotland;  a  circumstance  which  distinguishes  wabbender. 
this  case  from  them. 

It  is  no  argument  to  be  addressed  to  this  House,  to  say  that       [  507  ] 
the  decisions  of  the  Courts  below  have  been  many  and  uniform 
in  support  of  their  jurisdiction;  in  fact,  that  circumstance  makes 
it  imperative  on  this  House  to  declare  the  law. 

(Lord  Brougham  :  I  should  like  to  have  some  authority  for 
the  assertion,  that  this  House  is  not  bound  by  a  uniform  course 
of  decisions,  not  one  of  which  has  been  appealed  from.) 

It  is  well  known  that  effect  had  been  given  for  two  hundred 
years  to  general  bonds  of  resignation,  and  that  there  had  been 
a  uniform  course  of  decisions  on  them  until  the  case  of  The  Bishop 
of  Londim  v.  Ffytche  (i),  brought  on  writ  of  error  to  this  House, 
reversed  them  all.  The  decisions  in  Scotland  have  not  been 
uniform,  as  may  be  collected  from  the  cases  of  Gordon  v.  Pye^ 
Bmnsdon  v.  Wallace ,  Marcombe  v.  MacleUand,  and  several  others  (2) . 
The  question  is  now  brought  for  adjudication  to  this  House ;  it 
becomes  necessary  to  settle  the  law ;  and  it  does  not  follow  that, 
if  this  decision  is  reversed,  that  reversal  can  have  anj^  effect  on 
a  former  decision  which  was  not  appealed  from. 

Sir  William  FoUett  and  Dr.  Lmhington,  for  the  respondent : 

The  question  put  in  issue  by  the  appellant's  first  plea  is, 
whether  it  was  competent  for  the  respondent  to  institute  a  suit 
for  a  divorce  against  her  in  the  Scotch  Courts,  whUe  she  was 
living  apart  from  him  under  a  deed  of  separation,  and  actually 
residing  in  a  foreign  country  ?  The  respondent  is  a  Scotchman 
by  birth,  education,  residence  and  possession  of  property;  his 
proper  and  unquestionable  domicile  is  in  Scotland.  It  is  a  fact, 
formally  admitted  in  this  case,  that  he  is  now  and  ever  has 
been  a  domiciled  Scotchman.  The  question  then  is,  was  Lady 
*Warrender  domiciled  in  Scotland  when  the  suit  was  instituted  ?  [  •508  ] 
She  was,  it  is  true,  an  Englishwoman  up  to  the  time  of  her 

(1)  2  Br.  P.  C.  211.  (2)  Ferg.  Ck)n8,  Kep.  App.  pp.  276, 

259,  264. 
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Wabbenseb  marriage.  The  effect  of  that  marriage  was,  that  she  lost  her 
Wabbendeb.  domicile  of  origin,  and  took  the  domicile  of  her  husband.  It  is 
a  rule  of  law,  admitted  in  the  municipal  code  of  all  states,  that 
the  forum  of  the  husband  is  the  forum  of  the  wife.  By  entering 
into  the  marriage  contract,  the  wife  leaves  her  own  family,  and 
comes  under  the  obligation  to  follow  the  fortunes  of  her  husband, 
in  whom  the  law  vests  a  curatorial  power  over  her:  by  the 
marriage  her  separate  interests  merge  in  those  of  the  husband  ; 
her  separate  character  is  lost  in  his,  and  she  is  no  longer  capable 
of  retaining  the  domicile  which  she  had  before  the  marriage,  or 
of  acquiring  any  other  separate  from  that  of  her  husband.  The 
soundness  of  this  principle  was  once  questioned  by  the  Commis- 
sary Court  of  Scotland,  but  was  sustained  by  the  Court  of  Session 
on  appeal:  French  v.  Pilcher  (i).  The  principle  has  been  followed 
ever  since,  not  only  in  Scotland,  but  also  in  the  Consistorial  Courts 
of  England :  Chichester  v.  Marchioness  of  Donegal  (2).  Although 
the  question  of  domicile  was  not  the  point  at  issue  in  that 
case,  yet  the  Judge  observed,  "  Was  not  the  Consistory  Court  of 
London  the  legal  jurisdiction,  notwithstanding  her  (the  defen- 
dant's) actual  residence,  during  a  certain  period,  in  Ireland? 
A  party  may  have  two  domiciles,  the  one  actual  and  the  other 
legal ;  and,  prima  facie  at  least,  the  husband's  actual  and  the 
wife's  legal  domicile  are  one,  wheresoever  the  wife  may  be  per- 
sonally resident.  It  is  admitted  that  the  husband's  domicile  is 
within  the  diocese  of  London."  The  civil  law  concurs  with  the 
[  •509  ]  law  of  England  and  of  Scotland  *in  holding,  that  the  domicile  of 
a  married  woman  depends  not  on  the  place  of  her  own  residence, 
but  on  the  domicile  of  her  husband  (3). 

The  general  rule  is  strengthened  in  this  case  by  the  peculiar 
consideration,  that  the  husband  being  a  domiciled  Scotchman  at 
the  time  of  the  marriage,  having  neither  residence  nor  property 
in  England,  and  also  the  wife's  fortune  as  well  as  the  other 
family  provisions  being  secured  on  his  Scotch  estates,  the 
marriage  must  be  taken  to  be  a  Scotch  contract,  although  it  was 

(1)  Fac.  Coll.  June,  1800;  *Sf.  C.  Voet  ad  Pand.  Lib.  23,  t.  2,  sec.  40. 
Ferg.  Cons.  Hep.  App.  262.  Lib.  5,  t.  1,  sec.  101.    Stair's  Inst. 

(2)  1  Add.  EccL  Kep.  5—19.  B.  1,  tit.  4,  sec.  9.     Loth.  Consist. 

(3)  Cod.   Lib.   10,  t.   39,   sec.   9.  Law,  p.  136. 
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bad  and  solemnized  in  England.    It  is  clear,  from  these  circum-  Wabbekdeb 

stances,  that  both  the  parties  had  a  view  to  Scotland  when  they  wabbendeb. 

entered  into  the  contract.    Huber  thus  lays  down  the  law  :  Non 

ita  precise  respiciendus  est  locus  in  quo  contractus  initus  est,  &c. 

Contraxisse  unusquisque  in  eo  loco  intelligitur  in  quo  ut  solveret 

se  obligavit.    Proinde  et  locus  matrimonii  contracti  non  tam  is 

est  abi  contractus  nuptialis  initus  est  quam  in  quo  contrahentes 

matrimonium  exercere  voluerunt  (i).     Lord  Mansfield  also,  in 

Bland  y.  Robinson  (2),  said,  ''  The  general  rule  established,  ex 

comitate  et  jure  gentiuvi,  is,  that  the  place  where  the  contract  is 

made,  and  not  where  the  action  is  brought,  is  to  be  considered 

in  the  expounding  and  enforcing  the  contract.     But  this  rule 

admits  of  an  exception,  where  the  parties  at  the  time  of  making 

the  contract  had  a  view  to  a  different  countr}\"    It  is  impossible 

to  deny  that  the  marriage  of  these  parties  was  entered  into  intuitu 

of  a  Scotch  domicile ;  and  it  must,  therefore,  be  considered  as  a 

Scotch  contract ;  *and  consequently  the  appellant  must  be  held,       [  *oio  } 

in  respect  of  her  husband's  admitted  domicile,  to  be  amenable  to 

the  jorisdiction  of  the  Scotch  Courts.     If  the  cases  of  Brutisdon 

V.  Wallace^  Pirie  v.  Lunan,  and  Sharpe  v.  Orde,  cited  for  the 

appellant,  have  any  bearing  on  this  point,  they  will  be  found  to 

sustain  the  respondent's  case. 

Bat  Lady  Warrender,  though  she  admits  the  general  rule  that 
the  actual  domicile  of  the  husband  is  the  forum  of  the  wife,  still 
insists  that  her  case  is  an  exception,  inasmuch  as  by  the  deed  of 
separation  she  had  her  husband's  permission  to  live  apart  from 
him  and  to  choose  her  own  domicile,  of  which  permission  she 
availed  herself;  and  for  this  position  she  relies  on  the  observations 
of  Lords  Eldon  and  Bedespale  in  Tovey  v.  Lindsay  (3).  The 
tespondent  answers,  that  she  had  not  capacity  to  acquire  a  separate 
domicile  independent  of  his ;  there  was  no  covenant  in  the  deed 
of  separation  binding  him  to  permit  her  to  live  where  she  pleased, 
or  restraining  him  from  suing  her  for  conjugal  rights.  His  letter 
bound  him  in  honour  not  to  interfere  with  her  choice  of  residence 
daring  the  separation,  but  it  was  not  intended  to  dissolve  the 
matrimonial  engagement,  and  release  her  from  all  liability  to 

(1)  De  Conflictu  Legum,  sec.  10.  (3)  14  R.  R.  19  (1  Dow,  117). 

;2;  1  Sir  Wm.  Bhick.  Bep.  258. 
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Wabrendeb  answer  in  the  forum  of  the  husband.  The  letter  was  not  under 
Warbender.  »6al;  was  not  part  of  the  deed,  and  is  not  better  than  waste 
paper  as  affecting  process  or  jurisdiction.  Even  if  it  had  been 
incorporated  in  the  deed,  it  would  not  have  any  effect,  as  the 
respondent  might  put  an  end  to  the  deed  at  any  time,  even  by 
the  summons  of  divorce.  The  principle  of  the  law  of  Scotland, 
deduced  from  the  cases  decided  there,  is  that  all  voluntary 
[  *>ii  ]  separations  are  *revocable,  although  they  bear  to  be  irrevocable 
ex  facie  of  the  deeds,  except  where  the  separation  has  proceeded 
propter  savitiain  of  the  husband,  or  is  sanctioned  by  judicial 
authority.  The  marriage  being  the  radical  and  the  original 
contract,  and  separation  beinj^  contrary  to  the  implied  inherent 
condition,  and  to  the  duties,  of  the  married  state,  the  law  allows 
either  party  to  revoke  expressly,  at  any  time,  a  contract  of 
separation ;  and  such  contract  is  void  by  the  fact  of  the  parties 
again  living  together,  or  by  either  suing  the  other  for  restitution 
of  conjugal  rights,  or  for  divorce:  Fletcher  v.  Fletcher  (i),  Batenian 
V.  Ro88  (2).  So  also  by  the  law  of  the  Ecclesiastical  Courts  of 
England,  the  relation  of  husband  and  wife  must,  notwithstanding 
deeds  of  separation,  continue  complete  until  it  is  dissolved  by 
decree  a  mensa  et  thoro,  or  a  vinculo :  Mortimer  v.  Mortimer  (3), 
King  v.  Sansovi  (4),  Beeby  v.  Beehy  (5),  Sullivan  v.  Sullivan  (6). 
In  this  last  case  Sir  John  Nicholl  says,  '*  These  Courts  have  so 
repeatedly  said  that  such  deeds  of  separation  are  no  bars  either 
to  suits  for  conjugal  rights  or  to  charged  of  adultery,  that  it  would 
be  superfluous  to  combat  this  argument,"  (that  a  deed  of  separa- 
tion was  a  bar  to  the  husband's  prayer  for  a  divorce).  "I  see 
no  more  in  this  deed  than  the  ordinary  class  of  provisions  for 
enforcing,  as  far  as  it  may  be,  the  continuance,  and  preventing 
the  termination,  of  the  separate  state,  in  which  the  parties 
covenant  to  live,  by  means  of  a  suit  for  restitution  brought  by 
either,  which  nearly  in  all  cases  find  their  way  into  deeds  of  this 
j;  •512  ]  nature,  though  nugatory  as  to  any  binding  effect  *on  the  parties." 
Neither  do  the  courts  of  equity  give  effect  to  deeds  of  separation, 

(1)  2  Cox,  99.  (5)  1  Hagg.  142. 

(2)  14  R.  R.  55  (1  Dow,  235).  (6)  2   Hagg.  239 ;    S,   C,  2  Add. 

(3)  2  Hagg.  318.  299—303. 

(4)  3  Add.  277. 
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farther  than  to  enforce,  reluctantly,  during  the  separation,  the  Wabrender 
payments  stipulated  by  the  husband  to  the  wife's  trustee,  whose  warrendbr. 
covenant  to  indemnify  the  husband  against  her  debts  is  held 
to  be  a  sufficiently  valuable  consideration:  Wilkes  v.  Wilkes  (i), 
Legard  v.  Johnson  (2),  WorraU  v.  Jacob  (3),  St.  John  v.  St.  John  (4). 
Mr.  Boper,  in  his  Treatise  of  the  Law  of  Property  of  Husband 
and  Wife,  refers  to  other  cases,  and  deduces  from  them  this 
general  conclusion,  that  courts  of  equity  will  not  infringe  on  the 
jurisdiction  of  the  Ecclesiastical  Courts,  by  enforcing  the  per- 
formance of  a  mere  personal  contract  entered  into  between 
husband  and  wife  to  live  apart  from  each  other  (5).  It  has  also 
been  held  by  the  courts  of  common  law,  that  those  deeds  do 
not  affect  the  rights  or  relation  of  the  parties,  and  that  husband 
and  wife  cannot  by  any  private  agreement  alter  the  character 
and  condition  which  by  law  results  from  the  state  of  marriage, 
while  it  subsists:  MarshM  v.  Button  (6),  Beard  v.  Webb  (7). 
The  law,  as  thus  established  in  all  the  Courts  of  England  as  well 
as  in  Scotland,  is  not,  in  the  least,  affected  by  the  case  of  Tovey 
V.  Lindsay  (s),  which  differed  from  this  case  in  the  very  material 
circumstance,  that  Major  Lindsay  was  not  held  to  be  a  domiciled 
Scotchman  at  the  date  of  the  deed  of  separation,  or  when  he  sued 
for  the  divorce.  Lord  Eldon  having  a  doubt  upon  that  point, 
being  inclined  to  think  his  domicile  was  at  Durham,  and  being 
also  *impressed  with  the  circumstance  that  the  then  recent  [  '^is  J 
decision  of  the  English  Judges  in  LoUey's  case  had  not  been 
brought  before  the  view  of  the  Judges  of  the  Court  of  Session, 
recommended  a  remit,  for  the  purpose  of  reconsideration,  but 
there  was  no  final  decision  ever  afterwards  pronounced  here  or  in 
Scotland ;  so  that  the  case  so  much  relied  upon  by  the  appellant, 
does  not  affect  this  case  one  way  or  the  other.  It  would  be  great  in- 
justice to  Lord  Eldon  to  say,  that  if  Major  Lindsay  had  his  domicile 
in  Scotland,  his  Lordship  could  entertain  any  doubt  that  the 
Courts  there  had  jurisdiction,  in  the  face  of  Lauder  v.  Vanghent  (9), 

(1)  2  Dick.  791.  (6)  6  E.  E.  448  (8  T.  E.  545). 

(2)  3  Ve8.  352.  (7)  2  Bos.  &  P.  93. 

(3)  3  Mer.  256.  (8)  14  E.  E.  19  (1  Dow,  117). 

(4)  11  Ve«.  526.  (9)  Fao.  Coll.  27th  February,  1692 ; 

(5)  2  Boper,  265—287.  S.  C.  Ferg.  Eep.  App.  250. 
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Waerendbr  McDonald  v.  Fritz  (i),  and  numerous  other  cases  which  have 
Wabresdbu.  never  been  impugned.  In  the  cases  of  Brunsdon  v.  Wallace  (2), 
and  Morcombe  v.  Maclelland  (3),  the  actions  were  dismissed  on 
the  ground  that  the  defenders  (the  husbands)  had  not  domicile 
in  Scotland ;  the  attempts  made  in  both  cases  to  found  juris- 
diction on  domicile  ratione  originis,  failed.  In  the  present  case 
it  is  a  fact  admitted,  that  the  respondent  had  actual  domicile 
in  Scotland,  both  at  the  date  of  the  marriage  and  of  the 
commencement  of  the  action. 

The  second  plea  of  the  appellant  is  to  the  manner  of  the  citation : 
she  insists,  that  if  her  domicile  be  held  to  be  at  the  dwelling- 
house  of  the  respondent,  then  she  ought  not  to  have  been  cited 
edictallj,  as  forth  of  Scotland,  but  the  citation  should  have  been 
left  for  her  at  the  respondent's  dwelling-house.  But  it  is  the 
practice  in  Scotland  to  cite  a  party  edictally,  if  he  or  she  be 
[  '514  ]  absent  from  the  country  above  forty  *days.  The  appellant 
having  been  absent  for  that  and  a  longer  period,  she  was 
properly  cited  edictally ;  and,  for  the  purpose  of  giving  her 
actual  notice  of  the  suit,  and  as  a  measure  of  precaution,  the 
summons  was  served  personally  on  her,  at  her  temporary 
residence  in  France.  By  the  Scotch  Judicature  Act  (4)  it  is 
declared,  **  That  where  a  person,  not  having  a  dwelling-house 
in  Scotland,  occupied  by  his  family  or  servants,  shall  have  left 
his  usual  place  of  residence,  and  have  been  absent  forty  days 
without  having  left  notice  where  he  is  to  be  found,  within 
Scotland,  he  shall  be  held  to  be  absent  from  Scotland,  and  be 
cited  according  to  the  forms  prescribed."  And  by  the  Act 
of  Sederunt  (14th  of  December,  1805,  s.  1,)  "It  shall  in  time 
coming  be  held,  that  a  person  after  forty  days'  absence  from  his 
usual  place  of  residence,  is  forth  of  the  kingdom  of  Scotland ; 
and  the  citation,  after  that  period,  must  be  at  the  market-cross 
of  Edinburgh,  and  pier  and  shore  of  Leith,"  &c.  There  can  be 
no  doubt  that  in  this  case  edictal  citation,  accompanied  with 
personal  notice,  was  the  proper  course  to  be  observed. 

(1)  Fac.  Coll.  26th  March,  1813;  (3)  Fac.   CoU.   27th  June,   1801  ; 
S.  C\  Ferg.  Rep.  App.  273.  S.  C.  Ferg.  Rep.  App.  264. 

(2)  Fac.  Coll.  9th  February,  1789;  (4)6    Geo.    IV.     c.    120,    s.    33 
S.  C.  Ferg.  Rep.  App.  259.  (r.  S.  L.  R.  (No.  2)  1888). 
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The  third  plea  and  ground  of  appeal,  is  the  alleged  indis-  Wabrendbb 
solubility  of  this  marriage  by  the  Courts  of  Scotland.  The  warbskdbb. 
respondent  conceiving  that  so  much  of  this  plea  as  was  not  - 

contained  in  the  first  preliminary  defence,  was  involved  in  the 
merits  of  the  action,  which  the  judgment  of  the  Court  below  did 
not  at  all  touch  ;  and  being  also  advised  that  by  the  6  Geo.  lY. 
e.  lao,  8.  5,  any  appeal  against  the  interlocutory  judgment  was 
incompetent ;  presented  a  petition  to  this  House  against  enter- 
taining it.  The  Appeal  Committee,  to  whom  that  petition  was 
referred,  sustained  *the  appeal,  on  the  ground  that  the  judgment  [  *6i6  ] 
of  the  Court  below  did  decide  the  principle,  that  an  English 
marriage  might  be  dissolved  by  a  Scotch  Court.  In  deference 
to  that  opinion  of  the  Appeal  Committee,  the  respondent  has 
undertaken  to  sustain  the  competence  of  the  Court  of  Session  to 
entertain  the  action.  He  is  a  Scotchman  by  birth  and  con- 
nexions and  estates;  he  was  married  in  England  during  a 
transient  visit  to  that  country,  without  any  intention  then  or 
at  any  time  to  make  it  his  permanent  abode.  It  is  evident, 
from  the  antenuptial  contract,  that  the  marriage  was  entered 
into  with  a  view  to  residence  in  Scotland ;  the  rights  and 
obligations  arising  out  of  the  marriage  contract  were  to  be 
performed  in  Scotland  ;  and  although  England  was  the  place 
of  celebration,  yet  it  was  essentially  a  Scotch  contract,  and 
must  be  regulated  in  all  its  relations  and  consequences  by  the 
rules  of  Scotch  law.  The  question  for  the  decision  of  the 
House  is  not  whether  indissolubiliiy  is  an  inherent  element  in 
a  marriage  contracted  in  England  between  two  English  parties ; 
this  House,  sitting  on  this  case  as  a  Scotch  Court  of  Appeal, 
ia  not  to  consider  what  effect  the  English  courts  of  law,  either 
civil  or  criminal,  would  give  to  a  divorce  pronounced  by  a 
Scotch  Court. 

The  argument  for  the  appellant  on  this  part  of  her  case  is, 
that  the  contract  of  marriage  is  to  be  governed  by  and  according 
to  the  law  of  the  country  where  the  contract  is  entered  into. 
There  is  a  fallacy  in  that  argument :  it  is  true,  that  in  all 
questions  of  status  or  personal  obligation,  the  constitution  of 
the  contract  is  governed  by  the  lex  loci  contractus ;  that  is,  the 
questions  whether  the  contract  was  valid  or  void,  whether  the 
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Wabbendeb  requisite  forms  and  solemnities  for  completing  the  contract  were 
wabbsndeb.  duly  complied  with,  *must  be  determined  by  the  law  of  the 
[  *5i6  ]  country  where  the  contract  was  made ;  but  where  questions 
arise  about  enforcing  or  expounding  the  contract,  or  about 
granting  redress  to  one  party  for  a  breach  of  its  obligations 
by  the  other,  these  must  be  decided  by  the  law  of  the  country 
which  the  parties  had  in  view  with  reference  to  its  fulfilment. 
Marriages  at  Gretna  Green  between  English  parties,  duly  per- 
formed according  to  the  Scotch  form,  are  valid  in  England; 
it  is  the  law  of  Scotland  that  determines  their  validity  or 
nullity,  but  all  the  obligations  arising  from  the  conjugal 
relation  are  regulated  by  the  laws  of  England ;  so  much  so, 
that  a  wife  so  married  is  entitled  to  dower  out  of  her 
husband's  English  estates,  though  not  to  her  terce  out  of  his 
property  in  Scotland,  if  he  should  happen  to  have  any  there : 
Ilderton  v.  Ilderton{i),  The  lex  loci  contractus  cannot  prevail, 
unless  the  parties  had,  in  entering  into  the  contract,  reference 
to  the  same  place  for  the  fulfilment  of  its  obligations;  for  if 
the  forum  of  the  contract  were  to  prevail  against  the  forum  of 
the  real  domicile,  a  contract  entered  into  in  a  foreign  country, 
during  one  day's  visit,  would  be  governed  by  the  laws  of  that 
country,  and  not  by  those  of  the  country  of  the  parties'  birth 
and  permanent  residence;  which  would  be  too  abaurd.  In  a 
recent  case,  AnstnUher  v.  Chalmers  (2),  in  the  Court  of  Chancery, 
it  was  held  that  the  will  of  a  Scotchwoman,  who  was  domiciled 
in  England,  and  who,  during  a  visit  to  Scotland,  executed  there, 
in  the  Scotch  form,  a  will  of  personal  property,  deposited  it 
there,  and  died  in  England,  was  to  be  construed  by  the  English 
law.  All  writers  on  the  civil  law  lay  it  down  as  an  acknowledged 
rule,  that  the  import  and  effect  of  all  ordinary  civil  contracts 
[  *5i7  ]  *are  to  be  determined  by  the  law  of  the  place  of  performance, 
to  which  alone  the  contracting  parties  are  presumed  to  have 
reference.  *'  Contraxisse  unusquisque  in  eo  loco  intelligitur,  in 
quo  ut  solveret  se  obligavit,"  are  the  words  of  Julian  in  the 
Pandects  (3).  There  are  numerous  cases  decided  by  the  Courts 
in  Scotland,  establishing  the  general  rule,  that  questions  relating 

(1)  2  H.  Bl.  145.  (3)  Lib.  21,  tit.  De  obligaiionihus  et 

(2)  29  B.  B.  48  (2  Sim.  1).  adumibua. 
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to  the  negotiation  of  bills  of  exchange  are  to  be  decided  by  the  Warbendbb 
laws  of  the  place  of  payment,  and  not  of  the  place  of  con-  wabbeVdeb. 
tract :  Brown  v.  Crawford  (i),  Stevenson  v.  Stewart  (2),  Watson  v. 
Renton  (3),  Armour  v.  Campbell  (4).  The  same  rule  has  been 
adopted  by  the  English  courts  of  law,  as  in  Robinson  v.  Bla/nd(6). 
This  doctrine  applies  with  equal  force  to  the  contract  of  marriage, 
and  it  is  so  expressly  stated  by  Huber  (6),  whose  words,  as  also 
those  of  Lord  Mansfield  in  Robinson  v.  Blandy  have  been  already 
quoted  (7).  This  marriage,  therefore,  on  the  authority  of  the 
civilians  and  of  the  cases  cited,  must  be  dealt  with  as  a  Scotch 
contract,  and  its  obligations  construed  and  enforced  by  the  laws 
of  Scotland,  where  they  were  intended  to  be  performed.  There 
is  no  reason  to  apprehend  that  the  affirming  of  the  interlocutor 
now  appealed  from  will  produce  any  conflict  between  the  juris- 
diction or  decisions  of  the  Scotch  and  English  Courts,  as  this 
ease  is  distinguished  from  those  of  Sugden  v.  LoUey,  and  Beazley 
V.  Beazleyy  by  the  material  circumstance  that  in  these  the 
husband  and  wife  were  English,  were  domiciled  in  England, 
and  it  was  there  that  all  *the  obligations  arising  out  of  the  [  *518  ] 
contract  of  marriage  were  to  be  performed. 

The  cases  of  Ryan  v.  Ryan  (s),  and  of  McCarthy  v.  De  Caix  (9), 
cited  in  behalf  of  the  appellant,  have  no  bearing  on  the  question 
for  the  decision  of  the  House.  The  observations  attributed  to  a 
noble  and  learned  Lord,  in  the  latter  case,  were  not  necessary 
for  the  decision  of  that  case,  and  can  only  have  the  authority  of 
an  extrajudicial  dictum.  The  case  of  LoUey  must  be  confined  to 
the  circumstances  on  which  the  twelve  Judges  adjudicated,  and 
is  not  to  be  extended.  Subsequently  to  that  case,  and  with  full 
knowledge  of  it,  the  Judges  of  the  Court  of  Session  asserted 
their  jurisdiction  over  a  marriage  contracted  in  England, 
EdmonsUme  v.  Edmonstone  (lo),  thereby  following  up  a  long 
series  of  uniform  decisions.  This  House,  sitting  as  a  Scoteh 
Court  of  Appeal,  is  bound  to  recognize  those  decisions,  which 
have  never  been  questioned.     The  case  of  The  Bishop  of  London 

(1)  Morr.  1587.  (6)  De  Conflictu  Leg.  sec.  10. 

(2)  Morr.  1618.  (7)  Page  205,  supra. 

(3)  Bell's  Eep.  103.  (8)  2  Phil.  332. 

(4)  Morr.  4476.  (9)  Vide  p.  250,  infra. 

(5)  1  Wm.  Black.  Eep.  266.  (10)  Ferg.  Cons.  Bep.  168. 
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Wabbbndbb  v.  Ffytche  (i)  was  referred  to  for  the  purpose  of  shewing,  that 
Wabbbndeb.  ft  judgment  pronounced  on  the  authority  of  decisions  long 
acquiesced  in,  might  still  be  reviewed  and  reversed  by  this 
House.  That  case,  indeed,  was  reversed  in  this  House,  by 
nineteen  against  eighteen ;  all  the  bishops  on  one  side,  against 
all  the  lawyers,  except  Lord  Thxjrlow,  on  the  other.  It  is 
better  for  the  respondent  that  such  a  decision  should  be 
quoted  against  him  than  for  him.  If  two  foreigners,  Prussians 
for  instance,  (with  whom  incompatibility  of  temper  is  ground 
of  divorce,)  met  on  a  visit  in  this  country,  and  were  married 
here  and  returned  to  Prussia,  could  it  be  maintained  that  the 
[  *619  ]  Courts  of  ^Prussia  have  not  power  to  dissolve  that  marriage  for 
any  cause  whatsoever,  but  that  the  parties  are  to  be  released 
from  the  contract  only  by  Act  of  the  English  Legislature  ?  If 
two  English  persons,  travelling  in  France,  meet  and  marry 
there,  and  return  to  this  country,  could  not  the  husband, 
after  discovering  the  wife's  adultery,  apply  to  the  tribunals 
of  his  domicile  for  such  remedy  as  they  could  afford  him, 
although  the  Courts  of  the  place  of  the  contract  would  afford 
none  ?  The  law  of  England  does  not  allow  any  valid  marriage 
to  be  dissolved  a  vinculo,  by  the  courts  of  law ;  but  the  Scotch 
Courts  have  the  power  to  entertain  those  actions,  and  have 
frequently  exercised  it.  The  question  here  is,  not  what  effect 
the  divorce  granted  in  Scotland  would  have  in  England,  but 
it  is,  whether  the  Courts  of  Scotland  have,  by  the  law  of 
Scotland,  the  power  to  divorce  on  proof  of  adultery. 

Dr.  Addams,  in  reply  : 

The  whole  of  the  argument  for  the  respondent  is  put  on  the 
fact  of  his  domicile  being  in  Scotland  when  the  action  was 
raised.  The  appellant  had  not  her  residence  then  in  Scotland, 
either  in  fact  or  in  law.  It  is  not  alleged  that  her  actual 
residence  was  there,  and  the  fiction  of  law  is  excluded  by  the 
deed  of  separation,  which  was  not  revoked  when  the  action  was 
commenced.  It  is  a  fallacy  to  say  that  the  marriage  of  these 
parties  was  a  Scotch  contract ;  for  the  marriage  was  performed 
in  England)   the  appellant  was  an  Englishwoman,  and    the 

(1)  2  Br.  P.O.  211. 
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respondent  was  residing  in  England.     If  a  Spaniard  or  other  Wabbsndto 

foreigner  came  to  this  country  and  married  an  Englishwoman  WABBmroiK. 

here,  according  to  the  law  of  England,  conld  it  be  said,  that 

that  was  a   Spanish  and  not  an  English  marriage?    There 

eannot  be  a  donbt,  "^that  if  the  interlocutor  be  affirmed,  the       [  *520  ] 

Court  below  will  proceed,  on  proof  of  adultery,  to  dissolve  this 

marriage,  whether  it  is  Scotch  or  English.     The  Commissaries 

in  Scotland  were  generally  inclined  against  the  assumption  of  . 

this  power,  but  they  were  overruled  by  the  Judges  of  the  Court 

of  Session.     The  case  of  Gordon  v.  Pye  (i)  was  the  first  English 

marriage  over  which  the  Court  of  Session  assumed  jurisdiction, 

by  remitting  that  case  to  the  Commissary  Court,  with  instructions 

to  proceed ;  but  there  were  numerous  cases  previous  to  that, 

in  which  the  jurisdiction  was  declined:   Brunsdon  v.  Wallace , 

Moreombe  v.  MacleUand.    He  further  cited,  for  the  purposes 

of  hia  argument,  DalrympU  v.  Dalrymple  (2),  and  Anstruther  v. 

Adair  (s) ;  and  many  of  the  cases  already  referred  to. 

The  Lords  took  time  to  consider  the  case. 

Lord  Brougham  :  ^«^*  27. 

Sir  George  Warrender,  a  Scotch  baronet,  possessed  of  large 
hereditary  estates  in  Scotland,  born  and  educated  in  that 
country,  and  having  there  his  capital  mansion,  where  he 
resided  the  greater  part  of  the  year,  except  when  he  held 
office  or  was  attending  his  parliamentary  duties  in  England, 
intermarried  in  London,  in  1810,  with  the  daughter  of  the 
Viscount  Falmouth,  AnneBoscawen,  who  was  born  and  educated 
in  England,  and  never  had  been  in  Scotland  previous  to  the 
marriage.  After  that  event,  she  was  twice  there  with  her 
husband,  but  subsequently  he  resided  for  the  most  part  in 
London,  to  discharge  the  duties  of  Lord  of  the  Admiralty  and 
^Commissioner  of  East  India  Affairs ;  offices  which  he  held  L  *s2i  ] 
from  1812  to  1819,  inclusive.  In  the  latter  year,  at  the  end 
of  much  domestic  dissension,  a  separation  was  determined  upon, 
and  an  agreement  executed  by  the  parties;   in  which,  after 

(1)  Ferg.  Cona.  Eep.  App.  276,  357.  (3)  2  Myl.  &  K.  513. 

(2)  2  Hagg.  5S. 
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Wabbeitobb  setting  forth  by  way  of  recital  only  their  having  agreed  to 
Wabbbndbb.  live  separate,  Sir  George  bound  himself  to  allow  Dame  Anne 
Warrender  a  certain  annuity ;  and  it  was  further  agreed  that 
the  agreement  shall  only  be  rescinded  by  common  consent, 
and  in  a  certain  specified  manner.  A  letter  was  written  by 
Sir  George,  bearing  equal  date  with  the  agreement,  and 
addressed  to  the  trustees  under  the  marriage  settlement.  In 
this  he  stated  that  he  had  refused  to  insert  any  provision 
for  her  being  allowed  to  live  apart,  in  order  that  he  might 
not  be  precluded  from  suing,  if  he  chose,  for  restitution  of 
conjugal  rights,  but  also  stating  that  it  was  not  his  intention 
ever  to  do  so,  or  to  interfere  with  or  molest  her  in  the  choice 
of  a  residence.  The  marriage  settlement  had  secured  her  a 
jointure  upon  the  Scotch  real  estates ;  upon  which  fact  it  is 
now  admitted  that  nothing  can  turn,  except  that  it  may  serve 
the  better  to  shew  the  connexion  of  the  parties  and  the  contract 
with  Scotland. 

These  are  the  facts,  and  the  undisputed  facts  of  this  case.  I 
say  undisputed ;  for  the  attempt  occasionally  made  in  the  course 
of  the  appellant's  argument,  to  create  some  doubt  as  to  Sir  George 
Warrender's  Scotch  residence  and  domicile,  cannot  be  considered 
as  persisted  in  with  such  a  degree  of  firmness  or  uniformity  as 
to  require  a  discussion  and  a  decision  of  the  point,  in  order  to 
clear  the  way  for  the  very  important  legal  question  which  arises 
upon  these  plain  and  undeniable  statements. 
[  522  ]  In  1884,  after  the  parties  had  lived  separate  for  fifteen  years, 

Sir  George's  residence  being,  during  the  latter  part  of  the  time, 
almost  constantly  on  his  Scotch  estates,  and  Lady  Warrender's 
varying  from  one  country  to  another — a  few  months  in  England, 
generally  in  France,  and  occasionally  in  Italy — Sir  George 
brought  his  suit  in  the  Court  of  Session  (exercising,  under  the 
recent  statute,  the  consistorial  jurisdiction  formerly  vested  in  the 
Commissaries)  for  divorce,  by  reason  of  adultery  alleged  to  have 
been  committed  by  his  wife.  Lady  Warrender  took  preliminary 
objections  to  the  competency  of  the  suit,  under  three  heads: 
First  that  the  summons  of  divorce  was  not  served  on  her  at  her 
husband's  residence,  so  as  to  give  her  a  regular  citation  ;  secondly, 
that  the  Court  had  no  jurisdiction,  inasmuch  as  the  wife's  domicile 
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was  no  longer  her  husband's  after  the  separation  (i) ;  thirdly,  Wabkbnder 
that  even  if  the  service  had  been  regular,  and  the  two  domiciles  warrender. 
one  and  the  same,  and  that  domicile  Scotland,  the  marriage 
having  been  contracted  in  England,  and  one  of  the  parties  being 
English,  no  sentence  of  a  Scotch  Goort  could  dissolve  the  contract. 
To  these  several  points  I  propose  to  address  myself  in  their  order. 

The  first  need  not  detain  us  long.  It  is  clear,  that  if  the  wife's 
domicile  is  not  in  Scotland,  her  being  cited  or  not  cited  at  the 
mansion  is  wholly  immaterial;  and  the  minor  objection  of 
irregularity  merges  in  the  exception  to  the  jurisdiction  :  and  if 
the  wife's  domicile  was  in  Scotland,  it  must  be  her  husband's, 
which,  indeed,  the  objection  supposes  ;  and  then  the  ^argument  [  *528  ] 
amounts  to  this,  that  Sir  George  should  have  served  himself  with 
a  notice,  by  way  of  regularly  serving  his  wife.  Surely  it  is 
unnecessary  to  shew  that  such  a  proceeding  would  have  been 
nugatory,  not  to  say  ridiculous,  and  that  the  omission  of  it  can 
work  nothing  against  the  validity  of  the  notice.  Lady  Warrender 
had,  it  is  admitted  on  all  hands,  personal  service  and  full  notice 
of  the  proceeding  against  her ;  nor  was  any  reliance  placed  upon 
her  domicile  in  contemplation  of  law,  (that  is,  her  husband's 
domicile,)  being  sufficient  to  exclude  the  necessity  of  bringing 
notice,  in  point  of  fact,  home  to  her.  If  the  preliminary  objection 
to  the  service  is  good  for  anything,  it  is  good  to  shew  that 
the  pursuer  might  have  served  a  notice  on  her  whom  he  knew  to 
be  some  hundreds  of  miles  distant,  by  leaving  it  for  her  in  his 
own  house,  and  then  have  considered  this  as  good  and  sufficient 
service,  without  personally  notifying  his  intended  suit  to  her,  or 
serving  her  with  the  summons  which  he  had  filed.  We  may 
therefore  come  at  once  to  the  serious  and  more  substantial 
exceptions  taken  against  the  jurisdiction ;  the  first  of  which 
arises  upon  the  domicile,  as  affected  by  the  articles  of  separation. 

Secondly,  It  is  admitted  on  all  hands  that,  in  the  ordinary 
case,  the  husband's  domicile  is  the  wife's  also ;  that,  consequently, 
had  Lady  Warrender  been  either  residing  really  and  in  fact  with 
her  husband,  or  been  accidentally  absent  for  any  length  of  time, 
or  even  been  by  some  family  arrangement,  without  more,  in  the 

(1)  The  Older  in  which  these  two  objections  were  pleaded  and  argued  is 
hero  reversed. 
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Wabbekdeb   habit  of  never  going  to   Scotland,  which  was  not  her  native 
Wabbjendeb.  country,  while  he  lived  generally  there,  no  question  could  have 
been  raised  upon  the  competency  of  the  action  as  excluded  by  her 
non-residence.    For  actual  residence — ^residence  in  point  of  fact 
[  ''524  ]       — signifies  nothing  in  the  case  of  a  married  woman,  and  *shall 
not,  in  ordinary  circumstances,  be  set  up  against  the  presamption 
of  law,  that  she  resides  with  her  husband.    Had  she  been  absent 
for  her  health,  or  in  attendance  upon  a  sick  relation,  or  for 
economical  reasons,  how  long  soever  this  separation  de  facto  might 
have  lasted,  her  domicile  could  never  have  been  changed.     Nay, 
had  the  parties  lived  in  different  places,  from  a  mutual  under- 
^  standing  which  prevailed  between  them,  the  case  would  still  be 

the  same.  The  law  could  take  no  notice  of  the  fact,  but  must 
proceed  upon  its  own  conclusive  presumption,  and  hold  her 
domiciled  where  she  ought  to  be,  and  where,  in  all  ordinary 
circumstances,  she  would  be, — with  her  husband.  Does  the 
execution  of  a  formal  instrument,  recognising  such  an  under- 
standing, make  any  difference  in  the  case  ?  This  is  all  we  have 
here ;  for  there  is  no  agreement  to  live  separate.  The  ''  letter  " 
has  indeed  been  imported  into  the  agreement,  and  argued  upon 
as  a  part  of  it.  Now,  not  to  mention  that  the  instrument  in 
which  parties  finally  state  their  intentions,  and  mutually  stipulate 
and  bind  themselves,  is  always  to  be  regarded  as  their  only 
contract ;  and  that  no  separate  or  subsequent  agreement  is  to  be 
taken  into  the  account,  unless  it  contains  some  collateral  agree- 
ment ;  admitting  that  we  have  a  right  to  look  at  the  letter  at  all, 
either  as  part  of  one  transaction  with  the  agreement,  or  as  pro- 
viding for  something  left  unsettled  in  the  principal  instrument,  and 
so  collateral  in  some  sort  to  the  contract  itself,  it  does  not  appear 
that  the  tenor  of  the  letter  aids  the  appellant's  contention.  For 
the  letter  sets  out  with  expressly  saying,  that  Sir  George  has 
refused  to  insert  in  the  agreement  a  leave  to  live  apart,  in  order 
to  preclude  all  objection  against  his  suing  for  restitution  of 
[  *S25  ]  conjugal  rights.  Is  not  this  "^sufScient  to  deprive  the  letter  of  all 
binding  force  in  law,  whatever  else  it  may  contain  ?  In  truth, 
•the  words  which  follow  this  preliminary  statement  amount  only 
to  an  honorary  pledge,  in  no  legal  view  obligatory,  even  had  they 
stood  alone  ;   but,  taken  in  connexion  with  the  preceding  state- 
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ment,  they  plainly  exclade  all  possibility  of  construing  the  letter  Wabsbndbb 
as  a  legal  obligation.  It  therefore  appears  impossible  to  consider  wabbendeb. 
the  parties  in  this  case  as  living  apart  under  a  contract  of  separa- 
tion. The  agreement,  by  its  obvious  construction,  only  imports 
an  obligation  upon  Sir  G.  Warrender  to  pay  so  much  a  year  to 
Lady  Warrender,  as  long  as  she  should  live  apart  from  him. 
Bat  let  us  suppose  it  to  be  an  ordinary  deed  of  separation ;  that 
it  contained  a  covenant  on  the  husband's  part  to  permit  the  wife 
to  live  apart  from  him,  and  to  choose  her  own  residence  ;  and  let  us 
consider  what  difference  this  would  make,  and  whether  or  not  this 
would  be  sufficient  to  determine  the  legal  presumption  of  domicile. 
First  of  all,  it  must  be  admitted  that,  even  if  the  execution  of 
such  a  deed  gave  the  wife  a  power  of  choosing  a  residence,  and 
if  that  residence  once  chosen  were  to  be  deemed  her  separate 
domicile,  still  this  would  only  give  her  a  power ;  and  unless  she 
had  executed  the  power  by  choosing  a  residence,  no  new  domicile 
coald  be  acquired  by  her.  The  domicile  which  she  had  before 
inarriage  wais  for  ever  destroyed  by  that  change  in  her  condition. 
The  dissolution  of  the  marriage  by  divorce,  or  by  the  husband's 
decease,  never  could  remit  her  to  her  original  or  maiden  domicile ; 
mach  less  could  this  be  affected  by  any  such  deed  as  we  are 
supposing ;  for  that,  by  the  utmost  possible  stretch  of  the  supposi- 
tion, could  only  give  *her  the  option  of  taking  a  new  domicile,  [  *^^^  ] 
other  than  her  husband's ;  and  until  she  did  exercise  this  option, 
her  married  or  marital  domicile  would  not  be  changed.  Now 
there  is  no  evidence  here  of  Lady  Warrender  having  ever  acquired 
any  domicile  after  1819,  other  than  the  one  she  had  before  the 
separation,  that  is  to  say,  her  husband's ;  and  this  proof  clearly 
lay  upon  her,  for  she  sets  up  the  separation  to  exclude  the  legal 
presmnption  that  she  is  domiciled  with  her  husband;  and  the 
separation  only  conveying  to  her  a  power  of  choosing  a  domicile, 
and  the  production  of  the  articles  only  proving  that  power  to 
have  been  conferred  upon  her,  unless  she  goes  further,  and  also 
proves  the  exercise  of  the  power  by  acquiring  a  new  domicile,  she 
proves  nothing.  She  only  shews,  and  all  the  ample  admissions 
^  are,  for  the  sake  of  argument,  making,  confess  that  she  had 
obtained  the  power  or  possibility  of  gaining  a  domicile  other  than 
her  husband's,  bat  not  at  all  that  she  had  actually  gained  such 
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Wabrbnder  separate  domicile.  The  evidence  in  the  cause  is  nothing  to  this 
Wabrkndeb.  purpose.  It  is,  indeed,  rather  against  than  for  the  appellant's 
argument;  it  rather  shews  that  she  had  done  nothing  like 
gaining  a  new  domicile,  for  she  was  living  chiefly  abroad,  and  in 
different  places.  But  there  is,  at  any  rate,  no  evidence  in  the 
cause  of  her  acquiring  a  separate  domicile,  and  the  proof  lying 
upon  her,  it  follows  that,  for  all  the  purposes  of  the  present 
question,  her  husband's  Scotch  domicile  is  her  own.  But  suppose 
we  pass  over  this  fundamental  difficulty  in  her  case,  and  which 
appears  to  me  decisive  of  the  exception  with  which  I  am  now 
dealing,  I  am  of  opinion  that  there  is  nothing  in  the  separation, 
supposing  it  had  been  ever  so  formal,  and  ever  so  full  in  its 
[♦527]  provisions,  which  can  by  law  *displace  the  presumption  of 
domicile  raised  by  the  marriage,  and  subsisting  in  full  force  as 
long  as  the  marriage  endures. 

A  party  relying  on  the  lex  loci  contractvs,  in  construing  the 
import  and  tracing  the  consequences  of  the  marriage  contract, 
cannot  well  be  heard  to  deny  that  the  same  lex  loci  must  regulate 
the  construction  and  the  consequences  of  any  deed  of  separation 
between  the  married  pair.  Nor  do  I  understand  the  appellant  as 
repudiating  the  English  law  as  to  the  import  of  the  separation  in 
this  case.  Then  what  is  the  legal  value  or  force  of  this  kind  of 
agreement  in  our  law  ?  Absolutely  none  whatever — ^in  any  Court 
whatever — for  any  purpose  whatever,  save  and  except  one  only — 
the  obligation  contracted  by  the  husband  with  trustees  to  pay 
certain  sums  to  the  wife,  the  cestui  que  trust.  In  no  other  point 
of  view  is  any  effect  given  by  our  jurisprudence,  either  at  law  or 
in  equity,  to  such  a  contract.  No  damages  can  be  recovered 
for  its  breach — no  specific  performance  of  its  articles  can  be 
decreed.  No  Court,  civil  or  consistorial,  can  take  notice  of  its 
existence.  So  far  has  the  legal  presumption  of  cohabitation  been 
carried  by  the  common  law  Courts,  that  the  most  formal  separation 
can  only  be  given  in  mitigation  of  damages,  and  not  at  all  as  an 
answer  to  an  action  for  criminal  conversation,  the  ground  of 
which  is  the  alleged  loss  of  comfort  in  the  wife's  society ;  and  all 
the  evidence  that  can  be  adduced  of  the  fact  of  living  apart,  and 
all  the  instruments  that  can  be  produced  binding  the  husband  to 
suffer  the  separate  residence  of  his  wife — nay,  even  where  he  has 
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for  himself  stipulated  for  her  living  apart,  and  laid  her  under  wabbendeb 
conditions  that  she  should  never  come  near  him — ^all  is  utterly  wabbkndeb. 
insufficient  to  repel  the  claun  which  he  makes  for  the  loss  of  her 
•society  without  doing  any  act  either  in  Court  or  in  pais,  to  [  •528  ] 
determine  the  separation  or  annul  the  agreement.  In  other 
words,  no  fact  and  no  contract,  no  matter  in  pais  and  no  deed 
executed,  can  rebut  the  overruling  presumption  of  the  law  that 
the  married  persons  live  together,  or,  which  is  the  same  thing, 
that  they  have  one  residence — one  domicile.  In  the  contempla- 
tion of  the  common  law  then,  they  live  together  and  have  the 
same  domicile.  That  the  Consistorial  Courts  regard  the  matter 
in  the  same  light  is  manifest  from  the  strong  decision  given  upon 
the  3  &  4  Geo.  lY.,  as  applicable  to  a  case  where  the  parties  had 
never  been  near  one  another  for  ten  years  before  it  passed ;  yet 
this  case  was  held  within  the  provision  of  the  statute  which  gives 
the  benefit  of  confirmation  of  the  marriage  to  all  parties  who 
have  been  living  together  at  and  before  the  passing  of  the  Act. 
But  we  need  not  resort  to  such  extreme  cases,  or  seek  support 
from  such  strong  decisions.  It  is  admitted  on  all  hands  that  the 
Consistorial  Courts  never  regard  a  separation,  how  formal  soever, 
as  of  any  avail  at  all  against  either  party,  nor  require  any  person 
suing  for  his  rights  under  the  marriage,  and  standing  on  the 
marriage,  to  do  any  act  for  annulling  the  separation.  Either 
party  has  a  clear  and  undenied  right  to  pass  it  by  entirely,  and 
proceed,  whether  in  bringing  or  in  defending  a  suit,  exactly  as  if 
the  separation  articles  had  no  existence. 

Thirdly,  We  are  therefore,  in  every  view  that  can  be  taken 
of  the  question,  bound  to  regard  Lady  Warrender's  domicile  as 
identical  with  her  husband's,  and  thus  the  case  becomes  divested 
of  all  special  circumstances,  and  is  that  of  a  marriage  had  in 
England  between  a  domiciled  Scotchman  and  an  Englishwoman, 
sought  to  be  dissolved  by  reason  of  the  wife's  adultery  *through  [  •629  ] 
a  suit  in  the  Courts  in  Scotland,  the  residence  or  domicile  of  the 
husband  being  bond  fide  Scotch  ;  and  as  the  determination  at 
which  we  have  arrived  upon  the  question  of  domicile  makes  the 
forum  originis  of  the  wife  quite  immaterial,  the  question  is  in 
truth  the  general  one,  whether  or  not  a  Scotch  divorce  can  dissolve 
a  marriage  contracted  by  a  domiciled  Scotchman  in  England,  the 
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Wabremdbb  parties  to  that  marriage  being  bond  fide  and  not  collusively  for 
Wabbendbb.  ^e  parposes  of  the  sait,  domiciled  in  Scotland.  The  importance 
of  this  question  to  the  parties,  and,  considering  the  constant  and 
fortunate  intercourse  between  the  two  countries,  to  the  law  which 
governs  each,  cannot  be  denied ;  at  the  same  time  it  is  of 
considerably  less  interest  than  it  would  have  been  had  the 
domicile  not  been  bond  fide  Scotch,  because  then  the  more 
absolute  question  would  have  been  raised  as  to  the  validity  of  a 
Scotch  divorce  generally,  to  dissolve  an  English  marriage. 
Possibly  the  decisions  upon  the  validity  of  Scotch  marriages 
generally  and  without  regard  to  the  fraud  upon  the  English  law, 
practised  by  the  parties  to  them,  may  seem  to  make  the  distinction 
to  which  I  have  just  adverted  less  material  and  substantial ; 
nevertheless  I  think  it  right  and  convenient  to  make  it,  and  to 
keep  it  in  view. 

The  general  principle  is  denied  by  no  one  that  the  lex  loci  is  to 
be  the  governing  rule  in  deciding  upon  the  validity  or  invalidity 
of  all  personal  contracts.  This  is  sometimes  expressed,  and  I 
take  leave  to  say  inaccurately  expressed,  by  saying  that  there  is 
a  comitas  shewn  by  the  tribunals  of  one  country  towards  the  laws 
of  the  other  country.  Such  a  thing  as  comitas  or  courtesy  may 
be  said  to  exist  in  certain  cases,  as  where  the  French  Courts 
inquire  how  our  law  would  deal  with  a  Frenchman  in  similar  or 
[  *580  ]  parallel  circumstances,  *and  upon  proof  of  it,  so  deal  with  an 
Englishman  in  those  circumstances.  This  is  truly  a  comitas,  and 
can  be  explained  upon  no  other  ground ;  and  I  must  be  permitted 
to  say,  with  all  respect  for  the  usage,  it  is  not  easily  reconcileable 
to  any  sound  reason.  But  when  the  Courts  of  one  country 
consider  the  laws  of  another  in  which  any  contract  has  been 
made,  or  is  alleged  to  have  been  made,  in  construing  its  meaning, 
or  ascertaining  its  existence,  they  can  hardly  be  said  to  act  from 
courtesy,  ex  comitate ;  for  it  is  of  the  essence  of  the  subject-matter 
to  ascertain  the  meaning  of  the  parties,  and  that  they  did  solemnly 
bind  themselves ;  and  it  is  clear  that  you  must  presume  them  to 
have  intended  what  the  law  of  the  country  sanctions  or  supposes ; 
it  is  equally  clear  that  their  adopting  the  forms  and  solemnities 
which  that  law  prescribes,  shews  their  intention  to  bind  them- 
selves, nay  more,  is   the  only  safe  criterion  of  their  having 


YOL.  xxxvn.]     1885.    H.  L.     2  CL.  &  PIN.  530—631.  221 

entertained  such  an  intention.     Therefore  the  Courts  of  the  Wabbexdbb 
eoantry  where  the  question  arises,  resort  to  the  law  of  the  country  wabbbndbb. 
where  the  contract  was  made,  not  ex  comitate,  but  ex  debito 
ju9titia;   and  in  order  to  explicate  their  own  jurisdiction  by 
diacoyering  that  which  they  are  in  quest  of,  and  which  alone 
they  are  in  quest  of,  the  meaning  and  intent  of  the  parties. 

But  whatever  may  be  the  foundation  of  the  principle,  its 
acceptance  in  all  systems  of  jurisprudence  is  unquestionable. 
Thus  a  marriage,  good  by  the  laws  of  one  country,  is  held  good 
in  all  others  where  the  question  of  its  validity  may  arise.  For 
the  question  always  must  be,  Did  the  parties  intend  to  contract 
marriage?  And  if  they  did  that  which  in  the  place  they  were  in 
is  deemed  a  marriage,  they  cannot  reasonably,  or  sensibly,  or 
safely,  be  considered  otherwise  than  *as  intending  a  marriage  f  *53i  i 
contract.  The  laws  of  each  nation  lay  down  the  forms  and 
solemnities,  a  compliance  with  which  shall  be  deemed  the  only 
criterion  of  the  intention  to  enter  into  the  contract.  If  those 
laws  annex  certain  disqualifications  to  parties  circumstanced  in  a 
particular  way,  or  if  they  impose  certain  conditions  precedent  on 
certain  parties,  this  falls  exactly  within  the  same  rule ;  for  the 
presumption  of  law  is  in  the  one  case  that  the  parties  are 
absolutely  incapable  of  the  consent  required  to  make  the  contract, 
and  in  the  other  case,  that  they  are  incapable  until  they  have 
complied  with  the  conditions  imposed.  I  shall  only  stop  here  to 
remark,  that  the  English  jurisprudence,  while  it  adopts  this 
principle  in  words,  would  not  perhaps,  in  certain  cases  which 
may  be  put,  be  found  very  willing  to  act  upon  it  throughout. 
Thus  we  should  expect  that  the  Spanish  and  Portugueze  Courts 
would  hold  an  English  marriage  avoidable  between  uncle  and 
niece,  or  brother  and  sister-in-law,  though  solemnized  under 
papal  dispensation,  because  it  would  clearly  be  avoidable  in  this 
eountry.  But  I  strongly  incline  to  think  that  our  Courts  would 
refuse  to  sanction,  and  would  avoid  by  sentence,  a  marriage 
between  those  relatives  contracted  in  the  Peninsula,  under 
dispensation,  although  beyond  all  doubt  such  a  marriage  would 
there  be  valid  by  the  lex  loci  contractus,  and  incapable  of  being 
set  aside  by  any  proceedings  in  that  country. 

But  the  rule  extends,  I  apprehend,  no  further  than  to  the 
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Wabbendkb  ascertaining  of  the  validity  of  the  contract,  and  the  meaning  of 
Wabrendbb.  the  parties,  that  is,  the  existence  of  the  contract  and  its  construc- 
tion. If  indeed  there  go  two  things  under  one  and  the  same 
name  in  different  countries — if  that  which  is  called  marriage  is 
[  ♦682  ]  of  a  different  nature  in  each — there  may  be  some  room  *for 
holding  that  we  are  to  consider  the  thing  to  which  the  parties 
have  boimd  themselves,  according  to  its  legal  acceptance  in  the 
country  where  the  obligation  was  contracted.  But  marriage  is 
one  and  the  same  thing  substantially  all  the  Christian  world 
over.  Our  whole  law  of  marriage  assumes  this ;  and  it  is  impor- 
tant to  observe,  that  we  regard  it  as  a  wholly  different  thing,  a 
different  status,  from  Turkish  or  other  marriages  among  infidel 
nations,  because  we  clearly  never  should  recognize  the  plurality 
of  wives,  and  consequent  validity  of  second  marriages,  standing 
the  first,  which  second  marriages  the  laws  of  those  countries 
authorize  and  validate.  This  cannot  be  put  upon  any  rational 
ground,  except  our  holding  the  infidel  marriage  to  be  something 
different  from  the  Christian,  and  our  also  holding  Christian  mar- 
riage to  be  the  same  everywhere.  Therefore  all  that  the  Courts 
of  one  country  have  to  determine  is,  whether  or  not  the  thing 
called  marriage,  that  known  relation  of  persons,  that  relation 
which  those  Courts  are  acquainted  with,  and  know  how  to  deal 
with,  has  been  validly  contracted  in  the  other  country  where  the 
parties  professed  to  bind  themselves.  If  the  question  is  answered 
in  the  affirmative,  a  marriage  has  been  had;  the  relation  has 
been  constituted ;  and  those  Courts  will  deal  with  the  rights  of 
the  parties  under  it  according  to  the  principles  of  the  municipal 
law  which  they  administer. 

But  it  is  said  that  what  is  called  the  essence  of  the  contract 
must  also  be  judged  of  according  to  the  lex  loci;  and  as  this  is  a 
somewhat  vague,  and  for  its  vagueness,  a  somewhat  suspicious 
proposition,  it  is  rendered  more  certain  by  adding,  that  dissolu- 
bility or  indissolubility  is  of  the  essence  of  the  contract.  Now 
f  *533  ]  I  take  this  to  be  really  petitio  principii.  It  is  *putting  the  very 
question  under  discussion  into  another  form  of  words,  and  giving 
the  answer  in  one  way.  There  are  many  other  things  which  may 
just  as  well  be  reckoned  of  the  essence  as  this.  If  it  is  said  that 
the  parties  marrying  in  England  must  be  taken  all  the  world 
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over  to  have  bound  themselves  to  live  until  death  or  an  Act  of  Wabbender 
Parliament  **  them  do  part ;  "  why  shall  it  not  also  be  said  that  wabbendeb. 
they  have  bound  themselves  to  live  together  on  such  terms,  and 
with  such  mutual  personal  rights  and  duties,  as  the  English  law 
recognizes  and  enforces?  Those  rights  and  duties  are  just  as 
much  of  the  essence  as  dissolubility  or  indissolubility ;  and  yet 
all  admit,  all  must  admit,  that  persons  married  in  England  and 
settled  in  Scotland  will  be  entitled  only  to  the  personal  rights 
which  the  Scotch  law  sanctions,  and  will  only  be  liable  to  per- 
form the  duties  which  the  Scotch  law  imposes.  Indeed  if  we  are 
to  regard  the  nature  of  the  contract  in  this  respect  as  defined 
by  the  lex  loci,  it  is  difficult  to  see  why  we  may  not  import 
from  Turkey  into  England  a  marriage  of  such  a  nature  as  that 
it  is  capable  of  being  followed  by  and  subsisting  with  another, 
polygamy  being  there  of  the  essence  of  the  contract. 

The  fallacy  of  the  argument,  "  that  indissolubility  is  of  the 
essence,*'  appears  plainly  to  be  this :  it  confounds  incidents  with 
essence ;  it  makes  the  rights  under  a  contract,  or  flowing  from 
and  arising  out  of  it,  parcel  of  the  contract ;  it  makes  the  mode 
in  which  judicatures  deal  with  those  rights,  and  with  the  contract 
itself,  part  of  the  contract;  instead  of  considering,  as  in  all 
soundness  of  principle  we  ought,  that  the  contract  and  all  its 
incidents,  and  the  rights  of  the  parties  to  it,  and  the  wrongs 
committed  by  them  respecting  it,  must  be  dealt  with  by  the  Courts 
of  the  ^country  where  the  parties  reside,  and  where  the  contract  [  *o34  ] 
is  to  be  carried  into  execution. 

But  at  all  events  this  is  clear,  and  it  seems  decisive  of  the  point, 
that  if,  on  some  such  ground  as  this,  a  marriage  indissoluble  by 
the  lex  loci  is  to  be  held  indissoluble  everywhere ;  so,  conversely, 
a  marriage  dissoluble  by  the  lex  loci  must  be  held  everywhere 
dissoluble.  The  one  proposition  is  in  truth  identical  with  the 
other.  Now  it  would  follow  from  hence,  or  rather  it  is  the  same 
proposition,  that  a  marriage  contracted  in  Scotland,  where  it  is 
dissoluble  by  reason  of  adultery  or  of  non-adherence,  is  dissoluble 
in  England,  and  that  at  the  suit  of  either  party.  Therefore  a 
wife  married  in  Scotland  might  sue  her  husband  in  our  Courts 
for  adultery,  or  for  absenting  himself  four  years,  and  ought  to 
obtain  a  divorce  a  vinculo  matrimonii.     Nay,  if  the  marriage  had 
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Wabrkndbb  been  solemnized  in  Prussia,  either  party  might  obtain  a  divorce 
Wabbender.  on  the  ground  of  incompatibility  of  temper ;  and  if  it  had  been 
solemnized  in  France  during  the  earlier  period  of  the  revolution, 
the  mere  consent  of  the  parties  ought  to  suffice  for  dissolving  it 
here.  Indeed,  another  consequence  would  follow  from  this 
doctrine  of  confounding  with  the  nature  of  the  contract  that 
which  is  only  a  matter  touching  the  jurisdiction  of  the  Courts, 
and  their  power  of  dealing  with  the  rights  and  duties  of  the 
parties  to  it:  if  there  were  a  country  in  which  marriage  could 
be  dissolved  without  any  judicial  proceeding  at  all,  merely  by 
the  parties  agreeing  in  pais  to  separate,  every  other  country  ought 
to  sanction  a  separation  had  in  pais  there,  and  uphold  a  second 
marriage  contracted  after  such  a  separation.  It  may  safely  be 
asserted,  that  so  absurd  a  proposition  never  could  for  a  moment 
[  *535  ]  be  entertained ;  *and  yet  it  is  not  like,  but  identical  with  the 
proposition  upon  which  the  main  body  of  the  appellant's  argu- 
ment rests,  that  the  question  of  indissoluble  or  dissoluble  must 
be  decided  in  all  cases  by  the  lex  loci. 

Hitherto  we  have  been  considering  the  contract  as  to  its  nature 
and  solemnities,  and  examining  how  far,  being  English,  and 
entered  into  with  reference  only  to  England,  it  could  be  dissolved 
by  a  Scotch  sentence  of  divorce.  But  the  circumstance  of  parties 
belonging  to  one  country  marrying  in  another  (which  is  the  case 
before  us)  presents  the  question  in  another  light.  In  personal 
contracts  much  depends  upon  the  parties  having  regard  to  the 
country  where  it  is  to  be  acted  under,  and  to  receive  its  execution; 
upon  their  making  the  contract,  with  a  view  to  its  execution  in 
that  country.  The  marriage-contract  is  emphatically  one  which 
parties  make  with  an  immediate  view  to  the  usual  place  of  their 
residence.  An  Englishman,  marrying  in  Turkey,  contracts  a 
marriage  of  an  English  kind,  that  is,  excluding  plurality  of  wives, 
because  he  is  an  Englishman,  and  only  residing  in  Turkey  and 
under  the  Mahometan  law  accidentally  and  temporarily,  and 
because  he  marries  with  a  view  of  being  a  married  man  and 
having  a  wife  in  England,  and  for  English  purposes;  conse- 
quently the  incidents  and  effects,  nay,  the  very  nature  and 
essence  (to  use  the  language  of  the  appellant's  argument)  must 
be  ascertained  by  the  English,  and  not  by  the  Turkish  law.    So 
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of  an  Englishman  marrying  in   Prussia,  where  incompatible  Warbei^deb 

temper,  that  is,  disagreement,  may  dissolve  the  contract ;  as  he  wabbendee. 

marries  with  a  view  to  English  domicile,  his  contract  will  be 

judged  by  English  law,  and  he  cannot  apply  for  a  divorce  here, 

upon  the  ground  of  incompatible  tempers.    In  *like  manner,  a       L  *o36  ] 

domiciled  Scotchman  may  be  said  to  contract  not  an  English  but 

a  Scotch  marriage,  though  the  consent  wherein  it  consists  may 

be  testified  by  English  solemnities.     The  Scotch  parties,  looking 

to  residence  and  rights  in  Scotland,  may  be  held  to  regard  the 

nature  and  incidents  and  consequences  of  the  contract,  according 

to  the  law  of  that  country,  their  home  :  a  connexion  formed  for 

cohabitation,  for  mutual  comfort,  protection   and  endearment, 

appears  to  be  a  contract  having  a  most  peculiar  reference  to  the 

contemplated  residence  of  the  wedded  pair ;  the  home  where  they 

are  to  fulfil  their  mutual  promises,  and  perform  those  duties 

which  were  the  objects  of  the  union ;  in  a  word,  their  domicile ; 

the  place  so  beautifully  described   by  the  civilian:  ''Domicilii 

quoque  intuitu  conveniri  quisque  potest,  in  eo  scilicet  loco,  in  quo 

larem,  rerumque  ac  fortunarum  suarum  summam  constituit, 

unde  rursus  non  sit  discessurus,  si  nihil  avocet,  undeque  cum 

profectus  est,  peregrinari  videtur  "  (i).     It  certainly  may  well  be 

urged,  both  with  a  view  to  the  general  question  of  lex  loci,  e^nd 

especially  in  answering  the  argument  of  the  alleged  essential 

quality  of  indissolubility,  that  the  parties  to  a  contract  like  this 

must  be  held  emphatically  to  enter  into  it  with  a  reference  to 

their  own  domicile  and  its  laws ;  that  the  contract  assumes,  as  it 

were,  a  local  aspect ;  but  that  at  any  rate,  if  we  infer  the  nature 

of  any  mutual  obligation  from  the  presumed  intentions  of  the 

parties,  and  if  we  presume  those  intentions  from  supposing  that 

the  parties  had  a  particular  system  of  laws  in  their  view  (the 

only  foundation  of  the  argument  for  the  appellant),  there  is  fully 

more  reason  to  suppose  they  had  the  law  of  their  own  home  in 

their  view,  where  they  purposed  to  *live,  than  the  law  of  the      [  ••'>37  ] 

stranger,  under  which  they  happened  for  the  moment  to  be. 

Suppose  we  take  now  another  but  a  very  obvious  and  intel- 
ligible view  of  the  subject,  and  regard  the  divorce  not  as  a  remedy 
given  to  the  injured  party,  by  freeing  him  from  the  chain  that 
(1)  Yoet  ad  Pand.  Lib.  5,  tit.  1,  a.  92. 
B.B-— VOL.  xxxvn.  15 
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wabrekdeb  binds  him  to  a  guilty  partner,  but  as  a  punishment  inflicted 
Wabbbndbb.  upoii  crime,  for  the  purpose  of  preventing  its  repetition,  and  thus 
keeping  public  morals  pure.  The  language  of  the  Scotch  Acts 
plainly  countenances  this  view  of  the  matter,  and  we  may 
observe  how  strongly  it  bears  upon  the  present  question.  No 
one  can  doubt  that  every  State  has  the  right  to  visit  offences 
with  such  penalties  as  to  its  legislative  wisdom  shall  seem  meet. 
At  one  time  adultery  was  punishable  capitally  in  England  ;  it  is 
so,  in  certain  cases,  still  by  the  letter  of  the  Scotch  law.  Who- 
ever committed  it  must  have  suffered  that  punishment,  had  the 
law  been  enforced,  and  without  regard  to  the  marriage,  of  which 
he  had  violated  the  duties,  having  been  contracted  abroad. 
Indeed,  in  executing  such  statutes,  no  one  ever  heard  of  a 
question  being  raised  as  to  where  the  contract  had  been  made. 
Suppose  again  that  the  proposition,  frequently  made  in  modem 
times,  were  adopted,  and  adultery  were  declared  to  be  a  mis- 
demeanor, could  any  one,  tried  for  it  either  here  or  in  Scotland, 
set  up  in  his  defence,  that  to  the  law  of  the  country  where  he 
was  married  there  was  no  such  offence  known  ?  In  like  manner, 
if  a  disruption  of  the  marriage  tie  is  the  punishment  denounced 
against  the  adulterer  for  disregarding  its  duties,  no  one  can 
pretend  that  the  tie  being  declared  indissoluble  by  the  laws  of 
the  country  where  it  was  knit,  could  afford  the  least  defence 
[  *53d  ]  against  the  execution  of  the  law  declaring  its  ^dissolution  to  be 
the  penalty  of  the  crime.  Whoever  maintains  that  the  Scotch 
Courts  are  to  take  cognizance  of  the  English  law  of  indissolu- 
bility when  called  upon  to  inflict  the  penalty  of  divorce,  must 
likewise  be  prepared  to  hold  that,  in  punishing  any  other  offence, 
the  same  Courts  are  to  regard  the  laws  of  the  State  where  the 
culprit  was  born,  or  where  part  of  the  transaction  passed ;  that, 
for  example,  a  forgery  being  committed  on  a  foreign  bill  of 
exchange,  the  punishment  awarded  by  the  foreign  law  is  to 
regulate  the  visitation  of  the  offence  under  the  law  of  Scotland. 
It  may  safely  be  asserted,  that  no  instance  whatever  can  be  given 
of  the  criminal  law  of  any  country  being  made  to  bend  to  that 
of  any  other  in  any  part  of  its  administration.  When  the  Roman 
citizen  carried  abroad  with  him  his  rights  of  citizenship,  and 
boasted  that  he  could  plead  in  all  the  Courts  of  the  world  "  civis 
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Romanus  «}(;»,"  his  boast  was  founded  not  on  any  legal  principle,  Warbenoeb 

but  upon  the  fact  that  his  barbarian  countrymen  had  overrun  warrendbb. 

the  world  with   their  arms,  reduced   all   laws  to  silence,  and 

annihilated  the  independence  of  foreign  Legislatures.     Their 

orators  regarded  this  very  plea  as  the  badge  of  universal  slavery, 

which  their  warriors   had  fixed    upon  mankind.     But  if  any 

foreigner  had  come  to  Bome,  and  committed  a  crime  punishable 

with  loss  of  civil  rights,  he  would  in  vain  have  pleaded  in  bar 

of  the  capitis  diminuiio,   that    citizenship   was  indelible   and 

indestructible  in  the  country  of  his  birth.     The  lex  loci  must 

needs  govern  all  criminal  jurisdiction,  from  the  nature  of  the 

thing  and  the  purpose  of  that  jurisdiction.     How  then  can  we 

say,  that  when  the  Scotch  law  pronounces  the  dissolution  of  a 

marriage  to  be  the  punishment  of  adultery,  the  Scotch  Courts 

can  be  justified  in  importing  *an  exception  in  favour  of  those       [  *539  ] 

who  had  contracted  an  English  marriage ;  an  exception  created 

by  the  English  law,  and  to  the  Scotch  law  unknown  ? 

But  it  may  be  said,  that  the  offence  being  committed  abroad, 
and  not  within  the  Scotch  territory,  prevents  the  application 
to  it  of  the  Scotch  criminal  law.  To  this  it  may  however  be 
answered,  that  where  a  person  has  his  domicile  in  a  given 
country,  the  laws  of  that  country  to  which  he  owes  allegiance 
may  visit  even  criminally  offences  committed  by  him  out  of  its 
territorj*.  Of  this  we  have  many  instances  in  our  own  juris- 
prudence. Murder  and  treason,  committed  by  Englishmen 
abroad,  are  triable  in  England  and  punishable  here.  Nay,  by 
the  bill  which  I  introduced  in  1811,  and  which  is  constantly 
acted  upon,  British  subjects  are  liable  to  be  convicted  of  felony 
for  slave-trading,  in  whatever  part  of  the  world  committed  by 
them.  It  would  no  doubt  be  going  far  to  hold  the  wife  criminally 
answerable  to  the  law  of  Scotland,  in  respect  of  her  legal  domicile 
being  Scotch.  But  we  are  here  not  so  much  arguing  to  the 
merits  of  this  case,  which  has  abundant  other  ground  to  rest 
upon,  as  to  the  general  principle ;  and  at  any  rate  the  argument 
would  apply  to  the  case  most  frequently  mooted,  of  English 
married  parties  living  temporarily  in  Scotland,  and  adultery 
being  there  committed  by  one  of  them.  To  such  a  state  of  facts 
the  whole  argument  now  adduced  is  applicable  in  its  full  force  ; 

15—2 
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Warrendeb  and  without  admitting  that  application,  I  do  not  well  see  how 
Warbender.  we  can  hold  that  the  Scotch  Legislature  ever  possessed  that 
supreme  power  which  is  absolutely  essential  to  the  very  nature 
and  existence  of  a  Legislature.  If  we  deny  this  application,  we 
truly  admit  that  the  Scottish  Parliament  had  no  right  to  punish 
the  offence  of  adultery  by  the  penalty  of  divorce.  Nay,  we  hold 
[  •540  ]  *that  English  parties  had  a  right  to  violate  the  Scotch  criminal 
law  with  perfect  impunity  in  one  essential  particular ;  for,  sup- 
pose no  other  penalty  had  been  provided  by  the  Scotch  law 
except  divorce,  all  English  offenders  against  that  law  must  go 
unpunished.  Nay  worse  still,  all  Scotch  parties  who  chose  to 
avoid  the  punishment  had  only  to  marry  in  England,  and  then 
the  law,  the  criminal  law  of  their  own  country,  became  inopera- 
tive. The  gross  absurdity  of  this  strikes  me  as  bearing  directly 
upon  the  argument,  and  as  greater  than  that  of  any  consequences 
which  I  remember  to  have  seen  deduced  from  almost  any  disputed 
position.  It  may  further  be  remarked  that  this  argument  applies 
equally  to  the  case,  if  we  admit  that  the  Scotch  divorce  is  invalid 
out  of  Scotland,  and  consequently  that  it  stands  well  with  even 
the  principles  of  LoUey's  case. 

In  order  to  dispose  of  the  present  question,  it  is  not  at  all 
necessary  on  the  one  side,  to  support,  or  on  the  other  to  impeach, 
the  authority  of  LoUey's  case,  or  of  any  other  which  may  have 
been  determined  in  England  upon  that  authority.  This  ought 
to  be  steadily  borne  in  mind.  The  resolution  in  Lolley*8  case 
was,  that  an  English  marriage  could  not  be  dissolved  by  any 
proceeding  in  the  Courts  of  any  other  country,  for  English  pur- 
poses ;  in  other  words,  that  the  Courts  of  this  country  will  not 
recognize  the  validity  of  a  Scotch  divorce,  but  will  hold  the 
divorced  wife  dowable  of  an  English  estate,  the  divorced  husband 
tenant  thereof  by  the  curtesy,  and  either  party  guilty  of  felony 
by  contracting  a  second  marriage  in  England.  Upon  the  force 
and  effect  of  such  divorce  in  Scotland,  and  for  Scotch  purposes, 
the  Judges  gave,  and  indeed  could  give,  no  opinion ;  and  as  there 
would  be  nothing  legally  impossible  in  a  marriage  being  good  in 
[  •641  ]  one  *country  which  was  prohibited  by  the  law  of  another,  so  if 
the  conflict  of  the  Scotch  and  English  law  be  complete  and 
irreconcileable,  there  is  nothing  legally  impossible  in  a  divorce 
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being  valid  in  the  one  country  which  the  Courts  of  the  other  may  Wabrendee 
hold  to  be  a  nullity.  Lolley's  case,  therefore,  cannot  be  held  to  wabbbndbb. 
decide  the  present,  perhaps  not  even  to  affect  it  in  principle.  In 
another  point  of  view  it  is  inapplicable ;  for,  though  the  decision 
was  not  put  upon  any  special  circumstance,  yet  in  fairly  con- 
sidering its  application,  we  cannot  lay  out  of  view  that  the  parties 
were  not  only  married,  but  really  domiciled  in  England,  and  had 
resorted  to  Scotland  for  the  manifest  purpose  of  obtaining  a 
temporary  and  fictitious  domicile  there,  in  order  to  give  the 
Scotch  Courts  jurisdiction  over  them,  and  enable  them  to  dis- 
solve their  marriage ;  whereas  here  the  domicile  of  the  parties 
is  Scotch,  and  the  proceeding  is  bond  Jide  taken  by  the  husband 
in  the  Courts  of  his  own  country,  to  which  he  is  amenable,  and 
ought  to  have  free  access ;  and  no  fraud  upon  the  law  of  any 
other  country  is  practised  by  the  suit.  It  must  be  added  that, 
in  Ldleifs  case,  the  English  marriage  had  been  contracted  by 
English  parties,  without  any  view  to  the  execution  of  the  con- 
tract at  any  time  in  Scotland ;  whereas  the  marriage  now  in 
question  was  had  by  a  Scotchman  and  a  woman  whom  the  con- 
tract made  Scotch,  and  therefore  maybe  held  to  have  contemplated 
an  execution  and  effects  in  Scotland. 

But  although,  for  these  reasons,  the  support  of  my  opinion  does 
not  require  that  I  should  dispute  the  law  in  LoUey's  case,  I  should 
not  be  dealing  fairly  with  this  important  question,  if  I  were  to 
avoid  touching  upon  that  subject;  and  as  no  decision  of  this 
HoQse  has  ever  adopted  that  rule,  or  assumed  its  ''^principle  for  [  *542  ] 
soond,  and  acted  upon  it,  I  am  entitled  here  to  express  the 
difficulty  which  I  feel  in  acceding  to  that  doctrine — a  di£Biculty 
which  much  deliberation  and  frequent  discussion  with  the 
greatest  lawyers  of  the  age,  I  might  say  both  of  this  and 
of  the  last  age — ^has  not  been  able  to  remove  from  my  mind. 

If  no  decision  had  ever  been  pronounced  in  this  country, 
recognizing  the  validity  of  Scotch  marriages  between  English 
parties,  going  to  Scotland  with  the  purpose  of  escaping  from  the 
authority  of  the  English  law,  I  should  have  felt  it  much  easier 
to  acquiesce  in  the  decision  of  which  I  am  speaking :  for  then  it 
niight  have  been  said,  consistently  enough,  that  whatever  may 
he  the  Scotch  marriage  law  among  its  own  subjects,  and  for  the 
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Wabrendke  government  of  Scotch  questions,  ours  is  in  irreconcileable  con- 
Wabbbndkb.  flict  with  it,  and  we  cannot  permit  the  positive  enactments  of 
our  statute-book,  and  the  principles  of  our  common  law,  to  be 
violated  or  eluded,  by  merely  crossing  a  river,  or  an  ideal 
boundary  line.  Nor  could  anything  have  been  more  obvious 
than  the  consistency  of  those,  who,  holding  that  no  unmarried 
parties,  incapable  of  marrying  here,  can,  in  fraud  of  our  law, 
contract  a  valid  marriage  in  Scotland,  by  going  there  for  an 
hour,  should  also  hold  the  cognate  doctrine,  that  no  married 
parties  can  dissolve  an  English  marriage,  indissoluble  here,  by 
repairing  thither  for  six  weeks.  But  upon  this  firm  ground  the 
decisions  of  all  the  English  Courts  have  long  since  prevented  us 
from  taking  our  stand.  They  have  held,  both  the  Gonsistorial 
Judges  in  Compton  v.  Bearcroft,  and  those  of  the  couamon  law  in 
Ilderton  v.  Ilderton,  the  doctrine  uniformly  recognized  in  all 
subsequent  cases,  and  acted  upon  daily  by  the  English  people, 
that  a  Scotch  marriage,  contracted  by  English  parties  in  the 
[  •SiS  ]  face  and  in  fraud  *of  the  English  law,  is  valid  to  all  intents  and 
purposes,  and  carries  all  the  real  and  all  the  personal  rights 
of  an  English  marriage,  affecting,  in  its  consequences,  land,  and 
honours,  and  duties,  and  privileges,  precisely  as  does  the  most 
lawful  and  solemn  matrimonial  contract  entered  into  among 
ourselves,  in  .our  own  churches,  according  to  our  own  ritual, 
and  under  our  own  statutes. 

It  is  quite  impossible,  after  this,  to  say  that  we  can  draw  the 
line,  and  hold  a  foreign  law,  which  we  acknowledge  all-powerful 
for  making  the  binding  contract,  to  be  utterly  impotent  to  dis- 
solve it.  Were  a  sentence  of  the  Scotch  Court  in  a  declarator 
of  marriage  to  be  given  in  evidence  here,  it  would  be  conclusive 
that  the  parties  were  man  and  wife  ;  and  no  exception  could  be 
taken  to  the  admissibility  or  the  effect  of  the  foreign  evidence, 
upon  the  ground  of  the  parties  having  been  English,  and  repaired 
to  Scotland  for  the  purpose  of  escaping  the  provisions  of  the 
English  law.  A  similar  sentence  of  the  same  Court,  declaring 
the  marriage  to  be  dissolved  by  the  same  law  of  Scotland,  being 
now  supposed  to  be  given  in  evidence  between  parties  who  had 
married  in  England,  can  it,  in  any  consistency  of  reason,  be 
objected  to  the  reception  or  to  the  force  of  this  sentence,  that  the 
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contract  had  been  made,  and  the  parties  had  resided  here  ?  In  Warrender 
what  other  contract  of  a  nature  merely  personal — ^in  what  other  warrendeb. 
transaction  between  men — ^is  each  a  rule  ever  applied — such  an 
arbitraiy  and  gratuitous  distinction  made — such  an  exception 
raised  to  the  universal  position,  that  things  are  to  be  dissolved 
by  the  same  process  whereby  they  are  bound  together  ;  or 
rather,  that  the  tie  is  to  be  loosened  by  reversing  the  operation 
which  knit  it,  but  reversing  the  operation  according  to  the  same 
rules  ?  What  gave  *f orce  to  the  ligament  ?  If  a  contract  for  [  •544  ] 
sale  of  a  chattel  is  made,  or  an  obligation  of  debt  is  incurred,  or 
a  chattel  is  pledged,  in  one  country,  the  sale  may  be  annulled, 
the  debt  released,  and  the  pledge  redeemed,  by  the  law  and  by 
the  forms  of  another  country,  in  which  the  parties  happen  to 
reside,  and  in  whose  Courts  their  rights  and  obligations  come  in 
question ;  unless  there  was  an  express  stipulation  in  the  contract 
itself  against  such  avoidance,  release,  or  redemption.  But  at 
any  rate  this  is  certain,  that  if  the  laws  of  one  country  and  its 
Courts  recognise  and  give  effect  to  those  of  another  in  respect  of 
the  constitution  of  any  contract,  they  must  give  the  like  recogni- 
tion and  effect  to  those  same  foreign  laws  when  they  declare  the 
Bame  kind  of  contract  dissolved.  Suppose  a  party,  forbidden  to 
purchase  from  another  by  our  equity  as  administered  in  the 
Courts  of  this  country  (and  we  have  some  restraints  upon 
certain  parties  which  come  very  near  prohibition),  and  suppose 
a  sale  of  chattels  by  one  to  another  party  standing  in  this 
relation  towards  each  other,  should  be  effected  in  Scotland,  and 
that  our  Courts  here  should  (whether  right  or  wrong)  recognise 
such  a  sale,  because  the  Scotch  law  would  affirm  it — surely  it 
would  follow  that  our  Courts  must  equally  recognise  a  rescission 
of  the  contract  of  sale  in  Scotland  by  any  Act  which  the  Scotch 
law  regards  as  valid  to  rescind  it,  although  our  own  law  may  not 
regard  it  as  sufficient.  Suppose  a  question  to  arise  in  the  Courts 
of  England  respecting  the  execution  of  a  contract  thus  made  in 
this  country,  and  that  the  objection  of  its  invalidity  were  waived 
for  some  reason ;  if  the  party  resisting  its  execution  were  to 
produce  either  a  sentence  of  a  Scotch  Court  declaring  it  rescinded 
hy  a  Scotch  matter  done  in  pais,  or  were  merely  to  produce 
•evidence  of  the  thing  so  done,  and  proof  of  its  amounting  by       [  •545  ] 
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Warrender  the  Scotch  law  to  a  rescission  of  the  contract — I  apprehend  that 
Warrendbr.  the  party  relying  on  the  contract  could  never  be  heard  to  say, 
*'  The  contract  is  English,  and  the  Scotch  proceeding  is  impotent 
to  dissolve  it."  The  reply  would  be,  "  Our  English  Courts  have 
(whether  right  or  wrong)  recognised  the  validity  of  a  Scotch 
proceeding  to  complete  the  obligation,  and  can  no  longer  deny 
the  validity  of  a  similar  but  reverse  proceeding  to  dissolve  it — 
unumquodque  dissolvitur  eodem  modo  quo  ligatur.'* 

Suppose,  for  another  example,  that  the  law  of  this  country 
precluded  an  infant  or  a  married  woman  from  borrowing  money 
in  any  way,  or  from  binding  themselves  by  deed  (which  is  the 
fact),  and  that  in  another  country  those  obligations  could  be 
validly  incurred;  it  is  probable  that  our  law  and  our  Courts 
would  recognise  the  validity  of  such  foreign  obligations.  But 
suppose  a  feme  covert  in  a  foreign  country  had  executed  a  power, 
and  conveyed  an  interest  under  it  to  another  feme  covert  in 
England,  could  it  be  endured  that  where  the  donee  of  the  power 
produced  a  release  under  seal  from  the  feme  covert  in  the  same 
foreign  country,  a  distinction  should  be  taken,  and  the  Court 
here  should  hold  that  party  incapable  of  releasing  the  obligation? 
Would  it  not  be  said  that  our  Courts,  having  decided  the  contract 
of  a  feme  covert  to  be  binding,  when  executed  abroad,  must,  by 
parity  of  reason,  hold  the  discharge  or  release  of  the  feme  covert 
to  be  valid,  if  it  be  valid  in  the  same  foreign  country  ? 

Nor  can  any  attempt  succeed,  in  this  argument,  which  rests 
upon  distinctions  taken  between  marriage  and  other  contracts, 
on  the  ground  that  its  effects  govern  the  enjoyment  of  real  rights 
[  •546  ]  in  England,  and  *that  the  English  law  alone  can  regulate  the 
rights  of  landed  property.  For,  not  to  mention  that  a  Scotch 
marriage  between  English  parties  gives  English  honours  and 
estates  to  its  issue,  which  would  have  been  bastard  had  the 
parties  so  married,  or  pretended  to  marry,  in  England;  all 
personal  obligations  may  in  their  consequences  affect  real  rights 
in  England.  Nor  does  a  Scotch  divorce,  by  depriving  a  widow 
of  dower  or  arrears  of  pin-money  charged  on  English  property, 
more  immediately  affect  real  estate  here,  than  a  bond  or  a 
judgment  released  in  Scotland  according  to  Scotch  forms, 
discharges  real  estate  of  a  lien,  or  than  a  bond  executed,   or 
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indeed  a  simple  contract  debt  incurred  in  Scotland,  eventually  Wabbender 
and  consequentially  charges  English  real  estate.  Wabbender. 

It  appears  to  me  quite  certain  that  those  who  decided  Lolley's 
case  did  not  look  sufficiently  to  the  difficulty  of  following  out  the 
principle  of  the  rule  which  they  laid  down.  At  first  sight,  on 
a  cnrsory  survey  of  the  question,  there  seems  no  great  impedi- 
ment in  the  way  of  a  Judge  who  would  keep  the  English 
marriage  contract  indissoluble  in  Scotland,  and  yet  allow  a 
Scotch  marriage  to  have  validity  in  England ;  for  it  does  not 
immediately  appear  how  the  dissolution  and  the  constitution 
of  the  contract  should  come  in  conflict,  though  diametrically 
opposite  principles  are  applied  to  each.  But  only  mark  how 
that  conflict  arises,  and  how,  in  fact  and  in  practice,  it  must 
needs  arise  as  long  as  the  diversity  of  the  rules  applied  is 
maintained.  When  English  parties  are  divorced  in  Scotland, 
it  seems  easy  to  say,  "  We  give  no  validity  to  this  proceeding 
in  England,  leaving  the  Scotch  law  to  deal  with  it  in  that 
country;  and  with  its  awards  we  do  not  in  anywise  interfere." 
But  the  time  speedily  arrives  when  we  can  no  longer  refuse 
*to  interfere ;  and  then  see  the  inextricable  confusion  that  [  *547  ] 
instantly  arises  and  involves  the  whole  subject.  The  English 
parties  are  divorced — they  return  to  England,  and  one  of  them 
marries  again :  that  party  is  met  by  Lolley's  case,  and  treated 
as  a  felon.  So  far  all  is  smooth.  But  what  if  the  second 
marriage  is  contracted  in  Scotland  ?  and  what  if  the  issue  of 
that  marriage  claims  an  English  real  estate  by  descent,  or  the 
widow  demands  her  dower  ?  Lolley's  case  will  no  longer  serve 
the  purpose  of  deciding  the  rights  of  the  parties — for  Lolley's 
case  is  confined  to  the  effects  of  the  Scotch  divorce  in  England, 
and  professes  not  to  touch,  as,  indeed,  they  who  decided  it  had 
no  authority  to  touch,  the  validity  of  that  divorce  in  Scotland. 
Then  the  marriage  being  Scotch,  the  lex  loci  must  prevail  by  the 
cases  of  Compton  v.  Bearcroft,  and  Ilderton  v.  Ilderton.  All  its 
consequences  to  the  wife  and  issue  must  be  dealt  with  by  the 
English  Courts;  and  the  same  Judge,  who,  sitting  under  a 
commission  of  gaol  delivery,  has  in  the  morning  sent  Mr.  LoUey 
to  the  hulks  for  felony,  because  he  re-married  in  England, 
and  the  divorce  was   insufficient,  sitting  at  Nisi  Prius  in  the 
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Wabbekdeb  afternoon,  must  give  the  issue  of  Mrs.  LoUey's  second  marriage 
wabbendeb.  ^^  estate  in  Yorkshire,  because  she  re-married  in  Scotland,  and 
must  give  it  on  the  precise  ground  that  the  divorce  was  effectual. 
Thus  the  divorce  is  both  valid  and  nugatory,  not  according  to  its 
own  nature,  or  the  law  of  any  one  State,  but  according  to  the 
accident  whether  a  transaction  which  follows  upon  it,  and  does 
not  necessarily  occur  at  all,  chanced  to  take  place  in  one  part 
of  the  island  or  in  the  other  ;  and  yet  the  felony  of  the  husband 
depended  entirely  upon  his  not  having  been  divorced  validly  in 
Scotland,  and  not  at  all  upon  his  not  being  divorced  validly 
[  •648  ]  in  England ;  and  the  *title  of  the  wife's  issue  to  the  succession, 
or  of  herself  to  dower,  depends  wholly  upon  the  same  husband 
having  been  validly  divorced  in  that  same  country  of  Scotland. 

Nor  will  it  avail  to  contend  that  the  parties  marrying  in 
Scotland  after  a  Scotch  divorce,  is  in  fraud  of  the  English  rule 
as  laid  down  in  that  celebrated  case.  It  may  be  so,  but  it  is  not 
more  in  fraudcm  legis  AnglicaiKB,  than  the  marriage  was  in 
Compton  V.  Bearcroft,  which  yet  has  been  held  good  in  all  our 
Courts.  Neither  will  it  avail  to  argue  that  the  indissoluble 
nature  of  the  English  marriage  prevents  those  parties  from 
marrying  again  in  Scotland  as  well  as  in  England ;  for  the  rule 
in  Lolley's  case  has  no  greater  force  in  disqualifying  parties  from 
marrying  in  Scotland,  where  that  is  not  the  rule  of  law,  than 
the  English  Marriage  Act  has  in  disqualifying  infants  from 
marrying  without  banns  published ;  and  yet  these  may,  by  the 
law  of  England,  go  and  marry  validly  in  Scotland.  Indeed,  if 
there  be  any  purely  personal  disqualification  or  incapacity  caused 
by  the  law,  and  which,  more  than  any  other,  may  be  said  to 
travel  about  with  the  party,  it  is  that  which  the  law  raises  upon 
a  natural  status,  as  that  of  infancy,  and  infixes  on  those  who,  by 
the  order  of  nature  itself,  are  in  that  condition,  and  unable  to 
shake  it  off,  or  by  an  hour  to  accelerate  its  termination. 

If,  in  a  matter  confessedly  not  clear,  and  very  far  from  being 
unincumbered  with  doubt  and  difficulty,  we  find  that  manifest 
and  serious  inconvenience  is  sure  to  result  from  one  view,  and 
very  little,  in  comparison,  from  adopting  the  opposite  course, 
nothing  can  be  a  stronger  reason  for  taking  the  latter.  Now 
surely  it  strikes  every  one   that  the  greatest  hardships  must 
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occur  to  parties,  the  greatest  embarrassment  to  *their  rights,   wabrendbr 

and  the  utmost  inconvenience  to  the  courts  of  justice  in  both  wabbendee. 

countries,  by  the  rule  being  maintained  as  laid  down  in  Lolley's       [  •549  J 

case :  The  greatest  hardship  to  parties ;   for  what  can  be  a 

greater  grievance  than  that  parties  living  bond  fide  in  England, 

though  temporarily,  should  either  not  be  allowed  to  marry  at  all 

during  their  residence  here,  or  if  they  do,  and  afterwards  return 

to  their  own  country,  however  great  its  distance,  that  they  must 

be  deprived  of    all   remedy  in    case  of   misconduct,   however 

aggravated,  unless  they  undertake  a  voyage  back  to  England, 

aye,  and  unless  they  can  comply  with  the  Parliamentary  forms 

in  serving  notices :  The  greatest  embarrassment  to  their  rights ; 

for  what  can  be  more  embarrassing  than  that  a  person's  status 

should  be  involved   in  uncertainty,   and   should  be  subject  to 

change  its  nature  as  he  goes  from  place  to  place ;  that  he  should 

be  married  in  one  country,  and  single,  if  not  a  felon,  in  another ; 

bastard  here,  and  legitimate  there  ?    The  utmost  inconvenience 

to  the  Courts ;  for  what  inconvenience  can  be  greater  than  that 

they  should  have  to  regard  a  person  as  married  for  one  purpose, 

and  not  for  another — single  and  a  felon  if  he  marries  a  few 

yards  to  the  southward ;  lawfully  married  if  the  ceremony  be 

performed  a  few  yards  to  the  north — a  bastard  when  he  claims 

land;  legitimate  when  he  sues  for  personal  succession — ^widow 

when  she  demands  the  chattels  of  her  husband ;  his  concubine 

when  she  counts  as  dowable  of  his  land  ? 

It  is  in  vain  to  remind  us  of  the  opportunity  which  a  strict 
adherence  to  the  lex  loci,  with  respect  to  dissolution  of  the 
contract,  would  give  to  violators  of  our  English  marriage  law. 
This  objection  comes  too  late.  Before  the  validity  of  Scotch 
marriages  had  been  supported  by  decisions  too  numerous  and  too 
old  (or  any  *question,  this  argument  ah  inconvenienti  might  have  [  '^.^o  ] 
been  urged  and  set  against  those  other  reasons  which  I  have 
adduced,  drawn  from  the  same  consideration.  But  we  have  it 
now  firmly  established  as  the  law  of  the  land,  and  daily  acted 
upon  by  persons  of  every  condition,  that,  though  the  law  of 
England  incapacitates  parties  from  contracting  marriage  here, 
they  may  go  for  a  few  minutes  to  the  Scotch  border,  and  be 
married  as  eflfectually  as  if  they  had  no  incapacity  whatever  in 
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Wabbendee  their  own  country,  and  then  return,  after  eluding  the  law,  to  set 
Wabbender.  ^^8  prohibitions  at  defiance  without  incurring  any  penalty,  and 
to  obtain  its  aid  without  any  difficulty  in  securing  the  enjoyment 
of  all  the  rights  incident  to  the  married  state.  Surely  there 
is  neither  sense  nor  consistency  in  complaining  of  the  risk, 
infraction  or  evasion  arising  to  the  English  law  from  supporting 
Scotch  divorces,  after  having  thus  given  to  the  Scotch  marriages 
the  power  of  eluding,  and  breaking,  and  defying  that  law  for  so 
many  years. 

I  have  now  been  commenting  upon  Lolley's  case  on  its  own 
principle — that  is,  regarding  it  as  merely  laying  down  a  rule 
for  England,  and  prescribing  how  a  Scotch  divorce  shall  be 
considered  in  this  country,  and  dealt  with  by  its  Courts.  I  have 
felt  this  the  more  necessary  because  I  do  not  see,  for  the  reasons 
which  have  occasionally  been  adverted  to  in  treating  the  other 
argument,  how,  consistently  with  any  principle,  the  Judges  who 
decided  the  case  could  limit  its  application  to  England,  and  think 
that  it  did  not  decide  also  on  the  validity  of  the  divorce  in 
Scotland.  They  certainly  could  not  hold  the  second  English 
marriage  invalid  and  felonious  in  England,  without  assuming 
that  the  Scotch  divorce  was  void  even  in  Scotland.  In  my  view 
[  *55i  ]  of  the  present  question,  therefore,  *it  was  fit  to  shew  that  the 
Scotch  Courts  have  a  good  title  to  consider  the  principle  of 
Lolley's  case  erroneous  even  as  an  English  decision.  This,  it  is 
true,  their  Lordships  have  not  done;  and  the  judgment  now  under 
appeal  is  rested  upon  the  ground  of  the  Scotch  divorce  being 
sufficient  to  determine  the  marriage  contract  in  Scotland  only. 

I  must  now  observe,  that  supposing  (as  may  fairly  be  con- 
cluded) Lolley's  case  to  have  decided  that  the  divorce  is  void  in 
Scotland,  there  can  be  no  ground  whatever  for  holding  that  it  is 
binding  upon  the  Scotch  Courts  on  a  question  of  Scotch  law. 
If  the  cases  and  the  authorities  of  that  law  are  against  it,  the 
learned  persons  who  administer  the  system  of  jurisprudence  are 
not  bound  to  regard — nay,  they  are  not  entitled  to  regard — ^an 
English  decision,  framed  by  English  Judges  upon  an  English 
case,  and  devoid  of  all  authority  beyond  the  Tweed. 

Now,  I  have  no  doubt  at  all  that  the  Scotch  authorities  are 
in  favour  of  the  jurisdiction,   and  support  the  decision  under 
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appeal ;  but  I  must  premise  that,  unless  it  could  be  shewn  that  warrender 
they  were  the  other  way,  my  mind  is  made  up  with  respect  to  warrender. 
the  principle,  and  I   should   be   for  aj£rming  on  that  ground 
of  principle  alone,  if  precedent  or  dicta  did  not  displace  the 
argnment.     The  principle  I  hold   so   clear  upon   grounds  of 
general  law,  that  the  proof  is  thrown,  according  to  my  view, 
apoD  those  who  would  shew  the  Scotch  law  to  be  the  other  way. 
In  approaching    this    branch   of   the   question,    it  is  most 
important  to  remark,  that  there  may  be  a  very  small  body  of 
judicial  authority  upon  a  point  of   law  very  well  established 
in  any  country ;  nay,  that  oftentimes  the  less  doubtful  the  point 
is,  the  fewer  cases  will  you  find  decided  upon  it.     Thus  no  one 
denies  *that  the  Scotch  Consistorial  Court  had,  ever  since  its  •     [  *552  ] 
establishment  upon  the  Beformation,  been  in  the  practice  of 
pronouncing  sentences  of   divorce  for  adultery.     The  Catholic 
religion  was  abolished  by  the  Parliament  of  Scotland  in  1560 ; 
and  three  years  after  that  important  event,  we  find  a  statute 
made,  the  Act  1563,  c.  74,  in  which,  after  a  preamble  expressing 
great  and  lively  horror  of  the  "  abominable  and  filthie  vice  of 
adultery,"  (an  opinion,  perhaps,   more  sincere  in  the  estates 
of  Parliament  than  in  the  Queen,)  it  is  declared  to  be  a  capital 
offience,  if  "notour"   (notorious);  and  all  other  adultery  is  to 
continue  punishable  as  before,  but  with  an  express  saving  of  the 
right  to '"pursue  for  divorcement  for  the  crime  of  adultery, 
confonn  to  (according  to)  the  law."    For  above  two  centuries 
the  jurisdiction    thus    recognized    by    the    statute    had   been 
exercised  by  the  Consistorial   Courts.     Nor  was  any  objection 
whatever  made  to  the  want  of  jurisdiction  over  parties,  in  respect 
of  their  domicile  having  been  foreign  or  the  marriage  contracted 
abroad.    In  truth,  the  view  which  the  law  took  of  adultery  as 
a  crime  punishable  with  even  the  severest  of  penalties,  seems 
ahnost  to   preclude    any    such    exception.     If  a  person   were 
indicted  under  the  statute  for  notour   adultery  committed  in 
Scotland,  he  clearly  never  could  have    defended  himself  by 
shewing  he   had  been   married    in    England,    and    was  only 
temporarily  a  resident  in  Scotland;  so  there  seems  never  to 
have  been  any  such  distinction  taken,  in  giving  the  injured 
party  the  civil  remedy  against  the  offender  by  dissolving  the 


288  1835.     H.  L.     2  CL.  &  FIN.  552—554.        .    [r.r. 

Wabkender  marriage.  That  Englishmen  temporarily  residing  in  Scotland 
Wabrendee.  have  been  in  use  to  sue  for  divorces  from  marriages  contracted 
in  England,  ever  since  the  intercourse  of  the  two  countries 
became  constant  by  the  union  first  of  the  Crowns  and  then  of 
[  •553  ]  the  Kingdoms,  *is  a  fact  of  much  importance,  and  it  is  not 
disputed.  The  importance  of  it  is  this — that  the  Courts 
administering  the  law  of  divorce  have,  with  a  full  knowledge 
that  they  were  dissolving  English  marriages,  never  inquired 
further  than  was  necessary  for  ascertaining  that  the  pursuers 
and  defenders  had  acquired  a  domicile  in  Scotland,  and  then 
exercised  the  jurisdiction  without  scruple,  and  without  any 
hesitation.  This  is  a  clear  proof  that  the  law,  the  Scotch  law, 
,  was  always  understood  among  its  practitioners,  and  by  the 
Judges  of  the  country,  as  the  present  decision  supposes  it  to  be ; 
and  such  a  long  continued  and  unqualified  practice  is  a  fully 
better  proof  of  what  that  law  is,  than  even  a  few  occasional 
decisions  in  foro  contentioso.  It  would  be  a  dangerous  thing  to 
admit  that  generally  recognized  and  long  continued  practice 
should  go  for  nothing,  merely  because,  until  a  few  years  ago,  no 
one  had  brought  those  principles  and  that  practice  in  question, 
and  because  the  judicial  decisions  in  its  favour  were  few  in 
number,  and  of  a  recent  date.  There  is  every  reason  to  believe 
that  in  this,  as  in  most  other  particulars,  the  more  ancient  law 
of  England  was  the  same  with  that  of  our  northern  neighbours. 
Between  the  Reformation  and  the  latter  end  of  Queen  Elizabeth*s 
reign,  it  was  held  that  the  Consistorial  jurisdiction  extended  to 
dissolve  marriages  a  vinculo  for  adultery  (i). 

It  was,  however,  apparently  not  till  1789  that  the  question  of 
jurisdiction  was  raised  in  foro  contensioso,  by  the  case  of  Brunsdon 
V.  Wallace.  But  there  a  question  was  made  upon  the  sufficiency 
of  the  forum  originis  to  found  a  jurisdiction.  The  husband, 
before  marriage,  had  left  Scotland  without  any  intention  of 
[  ♦554  ]  *returning,  and  so  had  the  wife.  The  Judges  were  much  divided, 
and  the  judgment  was  given  with  an  express  reference  to  the 
circumstances  of  the  case,  of  which  the  absence  of  the  defender, 
the  husband,  from  Scotland,  when  and  long  before  the  suit 
was  commenced,  must  be  regarded  as  one.  Nevertheless,  as  the 
(1)  2  Bum's  Eccl.  Law,  503. 
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majority  of  the   Court  considered  the  forum  originis  of  both   Warbendee 
parties    saffieient    to   found    the  jurisdiction,   I    should    have  wabbender. 
thought  this  a  decision  against  the  principles  which  I  deem 
to  be   recognised  by  later  cases,  had  it  stood  untouched  by 
these. 

Pirie  v.  Lunan  is,  I  believe,  the  next  case ;  but  it  was  the 
case  of  a  Scotch  marriage  between  Scotch  parties,  and  only 
raised  the  question  of  forum;  for  both  were  domiciled  in 
England.  The  Court  sustained  the  jurisdiction  ratione  originis. 
This  decision  clearly  proves  little  or  nothing  anyway  in  the 
present  question.  And  the  same  may  be  said  of  Grant  v.  Pedie. 
So  French  v.  Pilcher  turned  on  the  wife,  the  defender  being  an 
Englishwoman  and  resident  out  of  Scotland,  and  the  adultery 
chiefly  committed  abroad ;  and,  accordingly,  it  does  not  touch, 
and  hardly  even  approaches,  any  of  the  points  now  in  dispute. 

In  Lindsay  v.  Tovey,  the  Court  of  Session  sustained  the  juris- 
diction in  all  respects,  though  the  parties  had  been  living  separate 
under  a  deed.  It  is  true  that  your  Lordships,  on  appeal, 
remitted  the  case;  and  that  the  death  of  one  of  the  parties 
prevented  any  further  proceedings.  The  ground  of  the  remit 
was  twofold :  that  the  domicile  of  the  husband  appeared  to  your 
Lordships  (acting  under  Lord  Eldon's  advice)  to  be  in  England ; 
and  that  LoUey's  case  had  not  been  considered  by  the  Court 
Ijelow.  Upon  that  case  Lord  Eldon  pronounced  no  opinion,  but 
he  certainly  intimated  a  doubt ;  and  I  can  inform  your  Lordships 
*  (having  been  counsel  in  the  cause,  and  having,  at  the  argument,  [  '555  ] 
given  his  Lordship  a  note  of  the  judgment  in  Lolleys  case) 
that  he  said,  "It  is  a  decision  on  which  we  probably  shall  hear 
a  good  deal  more." 

But  since  LoUey's  case  was  decided,  with  the  doctrine  there 
laid  down  fully  before  them,  and  after  maturely  considering  it, 
the  Scotch  Courts  have  repeatedly  affirmed  the  jurisdiction  in  all 
its  particulars.  Those  cases  to  which  I  particularly  refer  were 
decided  in  1814,  and  the  two  or  three  following  years.  Lovett  v. 
Ijttrtti,  and  KibbUthwaite  v.  Kibblethwaite,  both  of  the  same  date, 
21st  December,  1816,  are  those  to  which  I  shall  particularly 
advert.  In  both  cases  the  marriage  was  had  in  England;  in 
both,  the  parties  were  English  by  birth  and  by  domicile ;  in  both, 
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Wabbender    the  suit  was  brought  by  the  wife  for  the  husband's  adultery ; 

wabbendbr.  and  the  only  domicile  in  Scotland  being  that  required  to  give 
the  Courts  jurisdiction,  the  Commissaries  in  both  refused  to 
divorce,  on  the  ground,  not  of  the  indissolubility  of  the  English 
marriage,  but  the  insufficiency  of  the  Scotch  residence  ;  in  both, 
the  Court  of  Session,  after  the  fullest  discussion,  with  one  dis- 
sentient voice,  and  that  turning  upon  the  question  of  domicile, 
sustained  the  jurisdiction,  and  remitted  to  the  Commissaries  to 
proceed  with  the  divorce. 

Upon  the  other  cases,  of  Edmonstone  v.  Edmonstone,  and 
Butler  V.  Forbes,  I  need  not  dwell  in  detail.  The  state  of  the 
judicial  authority  on  this  question  is  fully  given  in  the  work  of 
Mr.  Ferguson,  one  of  the  most  experienced  of  the  Scotch  Con- 
sistorial  Judges.  After  referring  to  all  the  cases,  the  words  of 
that  learned  person,  though  not  to  be  cited  as  an  authority,  are 
well  worthy  of  attention,  as  the  testimony  of  a  Judge  sitting  for 
[  •sse  ]  so  many  years  in  the  Scotch  Consistorial  ♦Court,  and  speaking 
to  its  uniform  and  established  practice,  twenty  years  after 
LoUey's  case  had  been  determined  here.  Mr.  Ferguson  says, 
**  According  to  these  precedents,  the  municipal  law  of  Scotland 
is  also  now  applied  by  the  Consistorial  Judicature  in  all  cases  of 
divorce,  without  distinction,  whether  the  parties  are  foreign  or 
domiciled  subjects  and  citizens  of  this  kingdom ;  whether,  when 
foreign,  the  law  of  their  own  country  affords  the  same  remedy 
or  not,  and  whether  they  have  contracted  their  marriage  within 
this  realm,  or  in  any  other;  provided  only  that  they  have 
become  properly  amenable  to  the  jurisdiction  in  this  forum. 
None  of  these  last-mentioned  cases,  nor  indeed  any  other  from 
Scotland,  in  which  a  question  of  international  law  could  be 
raised  for  trial  and  judgment,  having  hitherto  been  appealed, 
the  rule  has  for  a  period  of  more  than  ten  years  stood  as  fixed 
by  them,  and  the  subsequent  practice  has  furnished  additional 
instances  of  its  application." 

I  think  I  need  scarcely  add,  that  this  current  of  judicial 
authority,  and  still  more  the  uniform  practice  of  the  Scotch 
Courts,  unquestioned  ever  since  the  Reformation,  establishes 
clearly  the  proposition  in  its  largest  sense,  that  the  Scotch 
Courts  have  jurisdiction  to  divorce  when  a  formal  domicile  has 


VOL.XXXVU.;      1835.    H.  L.     2  CL.  &  FIN.  556— 657.  ^41 

been  acquired  by  a  temporary  residence,  without  regard  to  the  Warbbnder 
native  country   of    the  parties,   the    place  of    their    ordinary  wabrender. 
residence,  or  the  country  where  the  marriage  may  have  been 
had. 

Bat  although  it  was  necessary,  to  complete  the  view  which  I 
have  taken  of  this  important  question,  that  I  should  advert 
V)  the  cases  which  bear  upon  it  in  all  its  extent,  there  is  no 
necessity  whatever  for  our  assenting  to  the  proposition  in  its 
more  general  and  *ab8olute  form,  for  the  purpose  of  the  case  [  •567  ] 
now  before  us.  That  is  the  case  of  a  marriage  contracted  in 
England,  between  a  man,  Scotch  by  domicile  and  birth,  and 
a  woman  about  to  become  Scotch  by  the  execution  of  the  con- 
tract. It  is  moreover  the  case  of  a  suit  instituted  in  the  Scotch 
Coorts,  while  the  pursuer  had  his  actual  domicile  in  Scotland, 
and  his  wife  had  the  same  domicile  by  law.  To  term  a  marriage 
80  contracted  an  English  marriage,  hardly  appears  to  be  correct. 
1  am  sure  it  is,  if  not  wholly  a  Scotch  contract,  at  the  least, 
a  contract  partaking  as  much  of  the  Scotch  as  of  the  English. 
This,  in  my  judgment,  frees  the  case  from  all  doubt ;  but  as 
I  have  also  a  strong  opinion  upon  the  more  general  question — 
an  opinion  not  of  yesterday,  nor  lightly  taken  up — I  have  deemed 
it  fitting  that  I  should  not  withhold  it  from  your  Lordships,  and 
the  parties,  and  the  Court  below,  upon  the  present  occasion. 

Lord  Lyndhurst: 

My  noble  and  learned  friend  has,  in  the  judgment  which  he 
has  just  read,  given  your  Lordships  so  full  and  clear  a  view  of 
the  state  of  the  case,  and  of  the  law  applicable  to  it,  that  it  is 
not  necessary  for  me  to  do  more  than  communicate  the  result  of 
my  own  opinions  on  the  principal  question  submitted  for  your 
Lordships'  decision.  That  question  is  one  of  great  importance, 
not  only  to  the  parties  immediately  interested,  but  also  to  the 
pubUc,  on  account  of  the  principle  which  is  involved  in  it.  I 
have,  on  that  account,  from  time  to  time  during  the  argument, 
and  since,  given  my  best  consideration  to  the  subject,  in  the 
earnest  desire  to  arrive  at  a  just  and  satisfactory  conclusion. 
I  mnst,  however,  in  the  outset  declare,  that  if  I  conceived 
that  the  judgment  which  your  Lordships  are  now  about  to 
B.B.— VOL.  xxxvii.  16 


t^t  1885.     H.  L.     2  CL.  &  FIN.  667—559.  [r.r. 

Wabrbndbr   adopt,  were  *to  be  understood  as  afibcting  that   delivered   by 
WABBBKDEm.  the  twelve  Judges  in  Lolley's  case,  I  should  feel  it  my  duty  to 
[  'SBS  ]      object  to  so  dangerous  and  precipitate  a  course — ^a  course  so 
likely  to  create  inconvenience  and  embarrassment  in  its  results 
— and  should  recommend  to  your  Lordships,  before  you  pro- 
nounced a  final  judgment,  to  review  the  principles  of  the  law, 
and  especially  to  request  the  assistance  and  opinions  of   the 
learned  Judges  of  the  courts  of  law  on  the  whole  case,  or  so 
far  at  least  as  your  judgment  might  be  in  conflict  with  their 
unanimous  decision  in  the  case  of  LoUey.    It  may  be  in  the 
recollection  of  some  of  your  Lordships  that  LoUey  had  been 
married  in  England,  had  subsequently  gone  to  Scotland,  and 
there  procured  a  divorce,  and  then  returned  to  England,  where 
he  married  a  second  time,  and  was,  in  consequence,  tried  for 
bigamy.     His  defence  was,  that  he  had  been  legally  divorced  in 
Scotland ;  but  the  twelve  Judges  declared  that  the  sentence  of 
divorce  pronounced  in  Scotland,  however  effectual  there,  could 
not  be  permitted  to  enable  a  party,  who  had  previously  solemnized 
one  marriage  in  England,  to  effect  a  second  in  it  while  his  first 
wife  was  living.     He  was  found  guilty,  and  sentenced  to  trans- 
portation.    That  proceeding  was  not  carried   through  lightly 
and  unadvisedly ;  for  it  came  before  the  assembled  Judges  of 
England,  in   the  course  of  objections  raised    in  reference  to 
LoUey's  plea  of  impunity,  founded  on  the  fact  of  the  Scottish 
divorce,  and  supported  by  advocates  of  the  first  ability ;  yet  the 
sentence,  overthrowing  the  force  of  the  Scottish  ceremonial  of 
divorce,  was  confirmed  by  the  unanimous  approbation  of  the 
twelve  eminent  individuals  in  England  best  fitted,   by  talent, 
legal  knowledge  and  great  experience,  to  pronounce  with  the 
[  •559  ]       voice  of  undoubted  authority  on  the  *wisdom  of  that  decision. 
If,  therefore,  your  Lordships  contemplate  any  interference  with 
that  sentence,  so  supported,  it  would  only  be  just  and  wise  to 
take  care  that  such  interference  is  warranted,  and,  as  a  consistent 
preliminary,  to  consult  those  twelve  individuals,  and  obtain  their 
assistance  on  this  important  point.     It  has  been  stated  that 
Lord  Eldon  has  entertained  some  doubts  on  the  propriety  of 
that  decision;    but  my  noble  and    learned  friend  is   hardly 
warranted  in  drawing  such  a  conclusion,  or  so  interpreting  what 
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might  have  dropped  from  that  learned  Lord,  who  was  then  at  warrenbes 
the  head  of  the  law,  and  would  eertamly  not  have  allowed  warrbndeb. 
Lolley  to  be  punished,  if  he  had  not  fully  acquiesced  in  the 
principle  involved  in  the  sentence,  and  confirmed  by  the  twelve 
Judges.  Bat  Lolley' s  case  has  received  further  confirmation; 
for  my  noble  and  learned  friend,  sitting  in  the  Court  of  Chancery, 
deciding  a  ease  which  came  before  him  there  in  1881,  referred  to 
this  case  of  Lolley,  and  on  the  high  authority  of  that  case  laid  it 
down,  in  the  most  satisfactory  manner,  that  an  English  marriage 
could  not  be  dissolved  or  affected  by  a  Danish  or  other  foreign 
divorce.  (His  Lordship  read,  from  the  printed  case,  the  obser- 
vations said  to  be  made  by  Lord  Brougham  upon  LoUey's  case, 
when  giving  judgment  in  the  case  in  Chancery  (i),  and  proceeded 
thus:)  If  after  this  confirmation  of  LoUey's  case  by  my  noble 
and  learned  friend,  and  by  Lord  Eldon,  as  my  noble  and  learned 
friend  distinctly  states  in  the  judgment  which  I  have  read — if 
after  all  this  your  Lordships  intend  to  pronounce  this  judgment 
as  interfering  with  the  principle  established  in  Lolley' 8  case,  my 
opinion  is,  that  we  should  have  a  new  hearing  before  the  twelve 
*  Judges,  that  we  may  have  the  question  settled  advisedly  once  for  [  *560  ] 
all,  and  know  henceforth  with  certainty  what  the  law  shall  be  in 
Great  Britain. 

It  must  be  admitted  that  the  legal  principles  and  decisions  of 
England  and  Scotland  stand  in  strange  and  anomalous  conflict 
on  this  important  subject.  As  the  laws  of  both  now  stand,  it 
would  appear  that  Sir  George  Warrender  may  have  two  wives : 
for,  having  been  divorced  in  Scotland,  he  may  again  marry  in 
that  country :  he  may  live  with  one  wife  in  Scotland  most  law- 
fully, and  with  the  other  equally  lawfully  in  England  ;  but  only 
bring  him  across  the  border,  his  English  wife  may  proceed 
against  him  in  the  English  Courts,  either  for  restitution  of  con- 
jugal rights,  or  for  adultery  committed  against  the  duties  and 
obligations  of  the  marriage  solemnized  in  England :  again,  send 
him  to  Scotland,  and  his  Scottish  wife  may  proceed,  in  the 
Courts  in  Scotland,  for  breach  of  the  marriage  contract  entered 
into  with  her  in  that  country.  Other  various  and  striking  points 
of  anomaly,  alluded  to  by  my  noble  and  learned  friend,  are  also 
(1)  Vide  McCarthy  v.  De  Oaix,  post,  p.  230. 
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Wabkender  obvious  in  the  existing  state  of  the  laws  of  both  countries ;  but 
Wabbender.  however  individually  grievous  they  may  be,  or  however  apparently 
clashing  in  their  principles,  it  is  our  duty,  as  a  court  of  appeal, 
to  decide  each  case  that  comes  before  us  according  to  the  law  of 
the  particular  country  whence  it  originated,  and  according  to 
which  it  claims  our  consideration ;  leaving  it  to  the  wisdom  of 
Parliament  to  adjust  the  anomaly,  or  get  rid  of  the  discrepancy, 
by  improved  legislation. 

The  real  question  now  before  us  amounts  to  this :  whether  in 
the  law  of  Scotland  a  divorce  obtained  in  Scotland,  as  decided  by 
the  Scottish  Judges,  is  supported  and  justified  by  the  invariable 
course  of  the  law  of  Scotland.  We  are  now  sitting  as  a  Scottish 
[  ♦6(ji  ]  *Court  of  Appeal,  this  case  coming  thence  to  us,  and  as  such  we 
must  be  guided  by  a  reference  to  the  principles  of  the  law  of  that 
country.  In  English  cases,  on  the  contrary,  we  sit  as  an  English 
Court  of  Appeal,  and  must  equally  be  guided  by  the  spirit  of  the 
laws  prevailing  here.  As  to  the  first  question — the  point  of  the 
domicile — it  is  fully  established  by  all  the  papers  produced  in 
the  case,  and  was  without  hesitation  admitted  by  counsel  on  both 
sides,  in  the  preliminary  argument,  that  Sir  George  Warrender 
has  been  a  domiciled  resident  in  Scotland  during  the  whole 
period,  from  his  marriage  up  to  the  commencement  of  the  suit 
and  to  the  present  time.  This  is  the  basis  of  the  whole  case, 
and  it  therefore  clearly  follows  that  Lady  Warrender  became,  as. 
his  wife,  similarly  domiciled  in  Scotland;  for  the  principle  of 
the  law  of  both  countries  equally  recognises  the  domicile  of  the 
husband  as  that  of  the  wife.  No  point  of  law  is  more  clearly 
established:  that  point  being  established,  the  subsequent  deed 
of  separation  amounts  to  nothing  more  than  a  mere  permission 
to  one  party  to  live  separate  from  the  other — not  a  binding- 
obligation  in  the  eye  of  the  law — and  there  the  matter  rests.  It 
confers  no  release  of  the  marriage  contract  on  either  party,  and 
neither  can  thereupon  presume  to  violate  it.  The  letter  of 
Sir  George  Warrender  cannot  alter  the  principle  of  law.  The 
strongest  articles  of  separation  may  be  drawn  up  and  signed 
with  full  acquiescence  of  husband  and  wife,  yet  he  may  sue  her 
and  she  may  sue  him  notwithstanding.  It  is  at  the  most  a  mere 
temporary  arrangement,  a  permission  to  live  elsewhere  ;  but  the 
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legal  domicile  remains  as  it  was.     One  may  pledge  himself  not  wakbender 

to  claim  or  institute  a  suit  for  conjugal  rights ;  but  he  cannot  be   wabrbnder. 

bound  by  any  such  pledge,  for  it  is  against  the  inherent  condition 

*of  the  married  state,  as  well  as  against  public  policy.     It  is       l  *^62  ] 

said  that  Lord  Eldon,  in  the  case  of  Tovey  v.  Lindsay ^  in  this 

House,  threw  some  doubt  on  the  principle,  and  seemed  inclined 

to  give  effect  to  those  deeds  of  separation ;  but  I  am  of  opinion, 

on  the  authority  of  cases  deliberately  decided  by  that   noble 

Lord  himself,  that  the  deed  of  separation  here  cannot  affect  the 

domicile,  or  any  other  condition  inherent  in   the  relation   of 

husband  and  wife,  or  be  any  bar  to  the  husband's  suit. 

The  next  point  in  the  case  regards  the  locus  delicti.  The 
all^ations  in  the  summons  are,  that  the  adultery  was  committed 
in  France,  and  other  countries  abroad.  We  must  assume  for 
the  present  that  Lady  Warrender  is  innocent  of  these  charges  ; 
they  are  not  to  be  taken  as  facts  proved  in  the  cause  :  she  may, 
for  anything  that  has  yet  appeared  in  this  suit,  be  as  pure  and 
spotless  as  any  woman  in  the  country.  But  it  is  proper  to 
remark,  that  it  is  no  bar  or  objection  to  the  suit,  that  the 
adultery  was  committed,  not  in  this  country,  but  in  a  foreign 
coontry :  the  law,  either  in  this  country  or  in  Scotland,  makes 
no  distinction  in  respect  of  the  place  of  the  commission  of  the 
oJSfence.  An  action  for  damages  may  be  brought  in  this  country 
for  adultery  committed  abroad ;  that  circumstance  cannot  have 
any  effect  even  in  the  mitigation  of  damages.  There  is  no 
validity  in  this  objection  of  the  place  where  the  adultery  is 
alleged  to  have  been  committed. 

On  the  third  plea  depends  the  main  question  in  the  appeal ; 
and  it  is,  whether  it  is  competent  for  the  Scotch  Courts,  on  proof 
or  admission  of  adultery,  to  pronounce  a  decree  of  divorce  in  a 
marriage  which  was  contracted  and  solemnized  in  England.  I 
may  here  observe,  that  marriage  is  looked  upon,  in  the  inter- 
national spirit  of  the  laws  of  almost  every  country  *in  Europe,  [  •663  ] 
as  a  Christian  contract,  equaUy  binding  on  the  parties  where- 
soever they  may  be  found ;  and  in  looking  to  the  propriety  of 
the  law  of  divorce  in  Scotland,  it  must  be  treated  as  a  question 
of  remedy  for  a  violation  of  nuptial  rights — rights  guaranteed 
bj  peculiar  ceremonials  in  every  country ,  and  in  enforcing  respect 
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Wabkknder   to  which  each  country  has  a  right  to  provide  what  remedy  it 
Wabrevder.  pleases.     In  ascertaining  what  the  principle  of  that  remedy  may 
be  in  any  country,  the  safest  rule  is  to  look  to  the  decisions  of 
the  Courts  of  that  country.     In  Scotland  these  are  found,  in 
perfect  agreement  with  each  other,  extending  in  its  records  over 
the  space  of  a  century,  and  embodying  a  principle  which,  till  the 
case  of  Lolley  occurred  in  England,  was  never  doubted  or  dis- 
puted.     In   Gordon  v.  Englegrcuiff  {i) ^  in  the  year   1699,    the 
marriage  was  contracted  in  Holland,  between  a  Scotchman  and  a 
native  of  Amsterdam.     All  that  was  in  proof  was  the  fact  of 
adultery  committed  by  her  in  Holland,  and  the  Scotch  Court 
pronounced  a  decree  of  divorce  at  the  suit  of  the  husband.     In 
Gmham  v.  Wilkirson  (2),  in  1726,  the  parties  were  married  in 
Ireland  ;  the  husband  a  Scotchman,  and  the  wife  an  Irishwoman. 
A  suit  for  divorce,  on  the  head  of  adultery,  was  instituted  by  the 
husband  in  Scotland,  and  a  decree  was  pronounced.     In  1731 
happened  the  case  of  Scot  v.  Boutcher(s) :  the  marriage  was  had 
in  England  with  an  Englishwoman,  and  the  adultery  was  alleged 
to  have  been  committed  in  England.     The  husband,  a  Scotch- 
man, instituted  a  suit  in  the  Consistorial  Court  of  Edinburgh, 
and,  on  proof  of  her  guilt,  obtained  in  her  absence  a  decree  of 
[  •564  ]       divorce  a  vincuh  inatrimonii.   *The  case  of  Urquhart  v.  Flurker  (4), 
in  1787,  was  still  stronger  in  relation  to  the  present  case.    There 
a  Scotchman  in  the  army  married  at  Boston,  in  New  England,  a 
native  of  that  place ;  they  cohabited  there,  and  afterwards  at 
Halifax,  and  lastly  in  London.     The  husband,  finding  proofs  of 
adultery  committed  by  the  wife  in  all  these  places,  brought  his 
action  for  divorce  in  Scotland,  and  obtained  a  decree  accordingly. 
In  none  of  these  cases  was  the  objection  made  that  the  Court 
in   Scotland   had  not  jurisdiction,  because  the  marriage  was 
solemnized  or  the  adultery  committed  abroad.     No  doubt  was 
entertained  of  the  jurisdiction,  upon  proof  of  the  adultery,  until 
the  year   1789,   when    the  case   of  Brufudcni  v.    Wallace,  or 
Dunlop{5),    occurred.      The    parties    there    were    married    in 

(1)  Fttc.  Coll.  9  June,  1699 ;  S.  i\      Ferg.  Cons.  App.  252. 

Ferg.  Cons.  App.  2o\.  (4)  Fac.   Coll.  25  Januor}',  1787; 

(2)  Fac.  Coll.  16  December,  1726 ;      S.  C.  Ferg.  Cons.  App.  259.  * 

*S.  C.  Ferg.  Cons.  App.  252.  (5)  Fac.  Coll.  9  February,  1789  ; 

(3)  Fac.  Coll.  6  March,  1731 ;  S,  C.      S,  C.  Ferg.  Cons.  App.  259.' 
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Lord  Brougham,  L.  C,  in  giving  his  judgment  on  the  points  in     M'CarthV 
issue,  said :  o^.  Caix. 

A  gentleman  of  the  name  of  Tuite,  contracted  a  marriage,  [  ^^^  1 
which  was  legally  solemnized  in  England.  He  was  himself  a  Dane 
by  birth  and  by  domicile.  He  removed  immediately  the  person 
whom  he  had  made  his  wife,  from  this  country — the  l(}cu4s  coiitractm, 
with  which  he  appears  to  have  had  no  further  connexion  than  so 
far  as  he  was  married  to  an  Englishwoman — to  his  own  country, 
where  his  domicile  continued,  and  in  that  country  the  marriage 
was  dissolved  by  a  valid  Danish  decree  of  divorce ;  dissolved  as 
far  as  the  Danish  law  could  dissolve  it,  but  which  divorce  could 
not,  by  the  law  of  this  land,  as  it  is  fully  established  by  the 
solemn  opinion  of  the  twelve  Judges,  in  a  fully  argued  and  most 
maturely  considered  case,  operate  to  dissolve,  or  in  any  manner 
be  made  to  affect  here  an  English  marriage.  Lolley's  case  was 
the  strongest  that  can  possibly  be  imagined  in  favour  of  the 
doctrine  laid  down,  as  it  was  not  a  question  of  a  civil  right,  but  a 
conviction  for  felony  in  having  contracted  a  second  marriage 
during  the  existence  of  the  first.  Lolley — for  whom  I  was 
eoonsel  before  the  twelve  Judges,  Mr.  Justice  Littledale  being 
on  the  other  side — ^had,  you  may  say,  acted  bo7ut  fide,  but  the 
statute  of  James  I.  does  not  make  any  difference  whether  a  man 
acts  with  an  innocent  ignorance,  or  a  guilty  knowledge,  and  says, 
if  A-  B.  shall  marry  C.  D.,  when  his  former  wife,  E.  F.,  is  alive, 
he  is  guilty  of  felony ;  there  being  no  exception  but  that  of  the 
proviso  of  being  absent  seven  years  abroad,  which  is  one  exception, 
and  a  divorce  at  Doctors'  Commons,  which  is  another.  Lolley, 
in  a  perfect  belief  that  a  Scotch  divorce — which  all  the  Scotch 
lawyers  told  him,  and  which  many  of  the  Scotch  lawyers  still 
hold  to  be  the  law  in  Scotland,  notwithstanding  Lollcy's  case — 
had  perfectly  and  validly  dissolved  the  first  marriage,  intermarried 
in  England  with  a  second  wife.  He  was  tried  at  Lancaster,  and 
was  convicted,  the  point  being  saved  for  the  opinion  of  the  twelve 
Judges,  and  the  point  was  argued  before  the  twelve  Judges, 
including  some  of  the  most  learned  Judges  of  our  day.  Lord 
Ellenborough,  Lord  Chief  Justice  Gibbs,  Chief  Baron  Thomson, 
Mr.  Justice  Bayley,  Mr.  Baron  Wood  and  Mr.  Justice  Le  Blanc, 
some  of  the  most  eminent  and  able  lawyers  that  I  have  ever 
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Warrksdeb   raised  as  to  the  validity  of  a  defence  to  an  action  of  divorce  in 
Warrendes.  Scotland,  that  the  marriage  took  place  in  England.     That  case 
was  brought  before  the  fifteen  Judges  of  the  Courts  of  Scotland 
— the  very  thing  which  Lord  Eldox  desired,  in  remitting  the 
case  of  Toveyy.  Lindsay — and  they  were  unanimously  of  opinion, 
that  according  to  the  law  of    Scotland,  notwithstanding  the 
[  •560  ]      marriage  was  *had  in  England,  it  was  competent  for  the  Courts 
of  Scotland  to  pronounce  sentence  of  divorce  a  vinculo.     The 
arguments  of  Lord  Bobebtson,  one  of  the  Judges  of  the  second 
division  of  the  Court  of  Session,  delivered  by  him  in  support  of 
his  opinion,  and  printed  in  Mr.  Ferguson's  Appendix  (i)  to  his 
report  of  that  and  other  cases,  have  satisfied  my  mind  that  it  is 
the  law  of  Scotland  that  the  Courts  there  have,  without  reference 
to  the  country  where  the  marriage  was  contracted,  been  used 
from  a  very  remote  period  to  pronounce  sentence  of  divorce  for 
adultery.     The  decisions  of  the  Courts  of  a  country  are  the  best 
proofs  of  the  law  of  that  country,  and  they  are  our  best  guides. 
There  was  no  doubt,  or  suggestion  of  a  doubt,  what  the  law  of 
Scotland  was  on  those  questions,  until  Lolleys  case  brought  it 
into  question,  and  the  doubts  raised  by  that  were  removed  very 
soon  after  by  the  fifteen  Judges,  in  Kdmonstone  v.  EdmonsUmc 
Though  only  an  English  lawyer,  and  only  picking  up  Scottish 
law  during  the  three  years  that  I  had  the  honour  of  attending  to 
cases  that  came  before  us,  sitting  here  in  a  court  of  appeal,  j^et 
I  am  quite  satisfied  with  the  decision  of  the  Scottish  Judges  in 
the  present  case,  and  I  should  act  very  inconsistently  if  I  should 
advise  your  Lordships  to  reverse  their  judgment.     I  am  clearly 
of  opinion  that  the  domicile  is  established:  the  husband's  is 
clearly  so,  as  admitted ;  the  wife's  follows  the  husband's.     The 
deed  of  separation  does  not  aflfect  the  rule  of  law.    The  objection 
as  to  citation  has  been  virtually  abandoned,  and   the   law  of 
Scotland  gives  the  remedy  of  divorce  without  reference  to  the 
country  in  which  the  marriage  was  contracted  or  the  adultery 
committed.     If  my  noble  and  learned  friend  thinks  that  your 
[  •567  1       Lordships'  *judgment  will  aflfect  the  decision  in  LoUey's  case, 
then,  whatever  inconvenience  may  be  sustained,  it  would  be 
advisable  to  call  in  the  aid  of  the  learned  Judges;  but  my 

(1)  P.  393. 
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opinion  is,  that  it  does  not  break  in  on  that  case.     As  to  a   wabrrnder 
reconcilement  of  the  conflict  of  the  laws  of  the  two  countries,   warrsnder. 
Parliament  must  effect  that,  for  it  alone  is  competent  to  interfere, 
as  it  has  done  from  time  to  time,  to  remove  other  inconveniences. 
I  shall,  therefore,  advise  your  Lordships  to  affirm  the  decision  of 
the  Court  below. 

Lord  Brougham  : 

1  think  that  this  judgment  does  not  break  in  on  Lolley's  case. 
This  is  a  decision  in  reference  to  the  law  of  Scotland ;  a  judg- 
ment founded  on  which,  we  now,  as  a  court  of  appeal,  confirm. 
IjoUey^s  case  refers  to  the  law  of  England.  The  note  of  what  I 
said  in  Chancery,  in  McCarthy  v.  De  Caix^  read  from  the  printed 
case  by  my  noble  and  learned  friend,  may  or  may  not  be  correct : 
I  did  not  correct  this  note,  nor  did  I  know  of  it  until  I  saw  it  in 
these  papers.  Whatever  opinion  I  may  have  entertained  of 
Ij)Uef/'s  case  in  the  Court  of  Chancery,  or  privately,  cannot  affect 
my  judicial  opinion  in  this  House,  sitting  as  a  member  of  a 
court  of  appeal  on  a  case  from  Scotland. 

The  interlocutor  of  the  Conrt  below  nas  ajfirmed, 

LuileyH  case,  and  McCarthy  v.  De  Caix,  having  been  so  often 
referred  to,  the  reporters  think  it  may  be  useful  to  add  here  a 
brief  notice  of  the  main  facts  of  both. 

ANN  SrGDEN  otherwise  LOLLEY  v.  WILLIAM  ^• 

MARTIN  LOLLEY. 

(2  Clark  &  FinneUy,  567—568;  S.  C.  Russ.  &  Ry.  C.  C.  237.) 

Mbs.  Lolley,  whose  maiden  name  was  Sugden,  raised  an 
action  of  divorce  against  her  husband  in  the  Consistorial  Court 
of  Scotland.  She  stated  in  her  summons,  that  in  the  *year  [  *668  ] 
IHOO  she  was  married  to  the  defender  at  Liverpool,  where  they 
afterwards  cohabited  for  some  time  as  man  and  wife.  She 
afterwards  accompanied  him  to  Carlisle,  and  thence  to  Edinburgh, 
where  he  alleged  that  he  had  business.  They  lived  together 
there  m  lodgings  for  some  short  time.  She  then  charged  the 
defender  with  having  been  guilty  of  adultery  both  in  England 
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Newdioate  to  be  entitled  to  the  inheritance  of  the  estates,  filed  their  bill  in 
Newdioate.  Chancery  against  the  respondent;  and  after  setting  forth  amongst 
other  things  the  will  of  Sir  Roger  Newdigate,  and  his  death,  and 
the  interest  of  the  appellants,  stated,  that  the  estates  in  the 
county  of  Warwick  devised  by  Sir  Roger  Newdigate,  consisted 
of  a  mansion-house  called  Arbury,  and  a  mansion-house  called 
Astley  Castle,  and  about  5,650  acres  of  land  thereto  adjoining, 
and  that  the  park  belonging  to  the  mansion-house  called  Arbury 
contained  800  acres ;  and  that  the  lands  held  in  hand,  together 
with  the  park  and  woods  in  hand,  consisted  of  800  acres,  and 
were  part  of  the  demesne  lands ;  that  there  were  several  woods 
which  lay  intermixed  with  and  were  part  of  the  demesne  lands, 
two  of  which  were  called  Spring  Kidden  Wood  and  Seaswood ; 
that  in  Spring  Kidden  Wood  there  was  an  avenue,  forming  the 
only  communication  from  the  mansion-house  of  Arbury,  to  the 
North  Lodge,  which  opened  on  the  high  road;  that  there  was 
[  'COS  ]  another  wood,  *called  Hawkeswood,  and  a  small  wood  adjoining; 
that  there  was  an  avenue  leading  through  the  two  last-mentioned 
woods,  communicating  on  one  side  with  the  road  leading  to  Arbury, 
and  on  the  other  with  Astley  Castle  ;  that  there  were  also  certain 
farms,  part  of  the  demesne  lands,  called  Dencher*s  or  Homer's 
Farm,  and  Temple  House  Farm ;  that  the  respondent  had  felled 
timber  in  the  park,  t&c.  adjoining  Arbury  mansion-house,  and  in 
particular  in  the  wood  called  Seaswood,  and  in  the  wood  called 
Spring  Kidden  Wood,  and  the  private  towing-path  adjoining; 
that  he  had  felled  all  the  timber  in  Hawkeswood,  and  in  the 
small  wood  adjoining,  to  the  value  of  2,0002. ;  that  he  had  felled 
timber  in  the  south  avenue  in  the  park,  and  on  the  farm  called 
Dencher's  Farm  ;  that  he  had  cut  trees  on  Temple  House  Farm; 
that  he  had  cut  down  timber  and  other  trees  upon  every  part  of  the 
estate,  many  of  which  were  or  were  intended  to  be  ornamental, 
or  afforded  shelter  to  the  mansion-house  of  Arbury,  and  also 
many  intended  to  be  ornamental,  or  to  afford  shelter  to  the 
mansion-house  called  Astley  Castle. 

The  appellants  insisted,  that  the  respondent  ought  to  account 
for  the  timber  and  produce  thereof,  and  charged  that  the  parts 
of  the  devised  estates  in  the  bill  mentioned  to  be  excepted,  were 
by  the  said  testator's  will  ex[  resnly  excepted  from  being  cut  by 
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the  respondent  daring  his  life,  and  that  the  timber  which  the    Newdioate 
respondent  cut  or  caused  to  be  eat  down  from  such  parts  was    nbwdioatb. 
timber  growing  in  the  park,  avenaes,  demesne  lands  and  woods 
adjoining  the  capital  mansion-house  called  Arbury ;  and  the  bill 
prayed  for  an  account,  and  for  an  injunction  to  restrain  the  respon- 
dent from  farther  catting  down  *the  timber  on  the  estate.     The       [  •604  ] 
appellants  obtained  an  injunction  to  the  effect  prayed  by  the  bill. 
The  respondent,  in  December,  1824,  put  in  his  answer,  stating, 
that  the  estates  consisted  of  a  mansion-house  called  Arbury,  and 
5,368  acres  of  land,  the  whole  whereof,  except  about  245  acres, 
lay  together,  but  that  the  house  called  Astley  Castle  never  was 
considered  to  be  a  mansion-house,  it  having  been  for  many  years 
a  ruinous  and  uninhabitable  building,  until  Sir  Boger  Newdigate 
repaired  a  small  part  thereof,  and  that  it  was  at  the  time  of 
his  death  let  together  with  the  garden  to  a  tenant,  for  lOZ.  per 
annum,  which  rent  being  considered  the  fair  value  thereof,  the 
respondent  continued  to  receive  until  the  year  1808,  when  the 
respondent  in  a  great  measure  rebuilt  the  same,  at  an  expense  of 
4,000/.  and  upwards,  as  a  residence  for  Colonel  Francis  Newdigate, 
his  son ;  that  the  park  contained  296  acres,  the  whole  whereof, 
except  25  acres,  were  demesne  lands ;  that  this  park  was  divided 
from  the  mansion-house  called  Arbury,  by  pools  of  water  and 
pleasure  grounds ;  that  the  demesne  lands  contained  above  900 
acres,  and  were  described  in  an  ancient  map,  indorsed  in  the 
hand- writing  of  Sir  Boger  Newdigate,  **  Arbury  Demesne  Park 
and  Manor  and  Griffe.*'     The  answer  set  out  the  description  of 
this  park  at  full  length,  and  then  alleged,  that  a  part  of  Scug 
Grove  was  the  only  wood  that  lay  intermixed  with  the  demesne 
lands;  that  the  only  woods  adjoining  the  demesne  lands  were 
the  Alders,  Coventry  Wood,  Fir  Grove,  and  the  Ash  Plantation, 
which  last  was  cut  periodically  as  underwood;   that  the  lands 
held  in  hand  by  Sir  Boger  Newdigate  consisted  of  794  acres,  and 
all  the  woods  except  Seaswood,  which  was  at  that  time  let  to  a 
tenant ;  that  Seaswood  did  not  form  any  *part  of  demesne  lands,       [  •606  ] 
and  that  no  woods  save  Spring  Kidden  Wood,  Park  Wood,  and 
part  of  Scug  Grove,  were  demesne  woods ;  he  admitted  that  there 
was  an  avenue  as  described  in  the  will,  in  Spring  Kidden  Wood, 
but  denied  that  there  was  one  in  Hawkeswood. 
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Nbwdioate  In  a  first  schedule,  the  respondent  set  forth  an  account  of  all 
{^BWDioATE.  timber  felled  in  the  park,  avenues,  demesne  lands  and  woods 
adjoining  the  capital  mansion  called  Arbury,  and  for  which  he 
submitted  to  account  as  the  Court  should  direct ;  stating  how- 
ever that  the  trees  were  cut  for  repairs,  or  because  they  were 
past  their  maturity,  or  were  detrimental  to  the  tenants  occupying 
the  land,  and  in  forgetfulness  of  the  restrictions  as  to  cutting 
timber  on  the  demesne  lands.  In  two  other  schedules,  he  gave 
an  account  of  all  timber  felled,  and  to  which  he  claimed  to  be 
entitled,  and  he  denied  generally  having  committed  waste. 

The  appellants  filed  a  replication.  Witnesses  were  examined 
and  cross-examined  on  the  part  of  the  appellant,  and  on  the 
part  of  the  respondent.  The  cause  was  heard  on  the  25th 
November,  1826,  before  Sir  John  Leach,  then  Vice-Chancellor  (i). 
The  decree  made  by  his  Honour,  after  delivering  his  judgment  on 
the  case,  bore  date  on  the  same  day,  and  it  was  thereby  declared, 
that  '*  except  the  timber  growing  in  the  park,  avenues,  demesne 
lands  and  woods  adjoining  to  the  capital  messuage  called  Arbury, 
in  the  said  county  of  Warwick,"  the  words  "demesne  lands" 
denoted  the  lands  comprised  in  a  map  exhibited  in  the  cause  ; 
[  •606  ]  and  the  *words  "  woods  adjoining  to  the  capital  messuage  called 
Arbury,"  with  the  word  "avenues,"  included  the  woods  after 
mentioned,  viz.  Birch  Wood,  Alders  Wood,  Coventry  Wood, 
the  Ash  Plantation,  Great  Hawkeswood  and  Little  Hawkes- 
wood,  and  all  other  woods  or  timber  trees  through  or  by  which 

(1)  The  judgment  of   the  Vice-  must  receive  a  construction  from  the 

Chancellor  is  reported  in  1  Simons,  apparent  purpose  of  the  testator,  and 

pp.  132 — 133,  as  follows :  is   to  be    imderstood   of  woods    so 

adjoining  to  the  mansion-house  as  to 

The  Vice-chancellor  :  contribute  to  its  comfort  or  pleasure ; 

This  restriction  is  plainly  intended  and  in  that  sense  it  will  afford  the 

for  the  protection  of  the  residence  same  protection  to  the  mansion-house 

in  the  testator^s  capital  mansion  at  as  the  rules  of  a  court  of  equity  would 

Arbiuy,  and  it  extends,  in  terms,  have  extended  to  it  if  the  restriction 

not    only   to    timber  in    the    park,  had  been  omitted ;  and  certainly  the 

avenues  and  demesne  lauds,  but  to  testator  did  not  mean  by  this  exoep- 

timber  growing  in  woods  adjoining  tion   to  enlarge    the   rights  of    the 

to  the  mansion-house ;  by  which  is  tenant  for  life.     Declare,  therefore, 

meant,  therefore,  some  timber  which  that  this  exception  extends   to    all 

grows  neither  in  the  park,  avenues  woods  so  adjoining   to  the  capital 

or  demesne  lands.     The  tenn  **ad-  messuage  of  Arbury,  as  to  serve  for 

joining  "   is  indeed  vague  ;   but  it  ornament  or  shelter  to  it. 
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the  road  and  avenues  leading  from  the  North  Lodge  towards    Newdioatb 

the  capital  messuage  called  Arbury,  or  the  roads  or  avenues    newdioatb. 

leading  from  Astley  Lodge,  or  Grifife  Lodge,  to  the  said  capital 

messuage,  respectively  passed  at  the  time  of  the  death  of  the 

said  testator :    And  it  was  ordered,  that  the  injunction  granted 

m  the  cause  to  restrain  the  respondent  from  cutting  down  or 

felling  the  timber  on  the  said  estates  should  be  continued  as  to 

"  the  timber  growing  in  the  park,  avenues,  demesne  lands  and 

voods  adjoining  to  the  said  capital  messuage  called  Arbury,  and 

including  therein  the  woods  already  mentioned,  and  all  other 

woods  and  timber  trees  through  or  by  which  the   road  and 

avenues  leading  from  the   North  Lodge  towards   the  capital 

messuage  called  Arbury,  or  the  roads  or  avenues  leading  from 

Astley  Lodge  or  Grifife  Lodge  towards  the  said  capital  messuage, 

respectively  passed  at  the  time  of  the  death  of  the  said  testator." 

The  Master  was  directed  to  take  an  account  of  all  timber  felled 

by  respondent  thereon,  and  to  make  a  separate  report  as  to  costs. 

The  bill  was  not  in  form  dismissed,  so  far  as  it  sought  to  charge 
the  respondent  on  account  of  the  trees  cut  down  in  other  parts, 
besides  those  declared  by  the  decree  to  be  within  the  exception 
in  the  will. 

On  3rd  July,  1827,  the  appellants  filed  another  bill  against 
respondent,  for  an  account  of  the  timber  felled  by  respondent  in 
Seaswood  and  on  Temple  House  Farm,  as  having  been  planted 
and  left  standing  *for  ornament  and  shelter  to  the  mansion-       [  •607  ] 
house  of  Arbury. 

The  respondent  appeared  to  the  bill,  and  put  in  a  plea  of  a 
former  suit  depending  for  the  same  matter;  and  on  the  18th 
November,  1829,  the  plea  was  overruled  by  the  present  Vice- 
Chincellob. 

On  the  14th  January,  1880,  the  respondent  presented  his 
petition  to  the  Lord  Chancellor  to  rehear  the  cause,  and  to 
supply  the  omission  in  the  decree  of  the  Vice-Chancbllor,  by 
dismissing  the  bill  of  the  appellants,  so  far  as  the  same  sought 
ior  an  account  other  than  the  account  directed  by  the  said 
decree. 

On  the  25th  January,  1831,  the  petition  was  heard  before 
Lord  Brougham,  then  Lord  Chancellor ;  and  on  81st  January, 
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Newdtoatb    1882,  an  order  was  made  that  the  decree  of  the  25th  November, 
Nbwdioatb.  1826,  shoald  be  varied,  that  the  original  bill,  therein  omitted  to 
be  dismissed,  shoald  be  dismissed,  and  that  the  accounts  shoald 
only  be  taken  as  therein  directed. 

The  appellants  appealed  against  the  decree  of  25th  November, 
1826,  and  the  decree  of  31st  January,  1882,  so  far  as  it  had 
corrected  and  confirmed  the  former;  the  grounds  of  appeal 
being,  that  the  appellants  were  entitled  to  the  fall  extent  of 
the  relief  sought  by  their  bill,  which  ought  not  to  have  been 
dismissed  as  to  any  part,  and  that  a  wrong  construction  had 
been  put  upon  the  words  of  the  will. 

The  Solicitar-General  (Sir  C.  C.  Pepys),  and  Mr.  Jemmett, 
for  the  appellants : 

No  part  of  this  bill  ought  to  have  been  dismissed.  In  an 
Anonymous  case  (i),  the  Court  restrained  a  tenant  for  life  withoat 
impeachment  of  waste,  from  cutting  down  trees  in  lines  or  avenues 
or  ridings  in  a  park :  that  case  laid  down  the  general  rule  on 
[  •608  ]  which  this  bill  was  filed.  In  *  Jesus  CoUege  v.  Bloome  (2),  the  bill 
was  dismissed  because  it  was  only  for  an  account  of  the  value  of 
the  trees  which  had  been  cut  down ;  but  it  was  said  that  if  the 
bill  had  also  been  for  an  injunction,  it  would  have  been  good. 
It  is  so  here.  The  cutting  down  of  the  timber  in  Seaswood  is 
equitable  waste,  for  that  is  ornamental  timber.  If  that  is  fo, 
the  appellants  are  entitled  to  what  they  require.     *     *     * 

[  609  ]  Sir  E.  Sugden  and  Mr.  Bridger,  for  the  respondent : 

The  claim  of  equitable  waste  cannot  be  made  out  here,  for  the 
Yice-Chancellor  did  not  declare  that  Astley  Castle  was  a 
mansion-house;  the  woods  adjoining  Astley  Castle  were  there- 
fore not  within  the  exception ;  that  is  the  main  point  of  the  case ; 
Seaswood  is  not  within  the  description,  and  there  was  in  fact  no 
waste  committed  there.  The  proposition  that  the  costs  should 
come  from  the  fund,  shews  that  the  decision  of  the  present 
Master  of  the  Bolls  on  this  point  was  considered  conclusive. 
The  refusal  to  grant  the  relief  to  the  extent  prayed  in  the  bill, 
was  in  fact  a  dismissal  of  the  bill,  and  the  omission  of  the  formal 
(1)  3  Atk.  215.  (2)  3  Atk.  262. 
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dismissal  in  the  decree  was  a  mere  accident,  of  which  the  appel-  xewdiqate 
lants  cannot  now  take  advantage ;  it  was  rightly  supplied  by  the  newdioatr. 
LoBD  GHJLNCRiiiiOR.  By  the  practice  of  the  Court,  the  dismissal 
of  one  bill  is  a  bar  to  another  founded  on  the  same  complaint, 
unless  the  Court  makes  the  decree  without  prejudice.  It  was 
not  so  made  here.  This  appeal  ought  to  be  dismissed  with 
costs;  for  the  respondent  is  brought  here,  not  on  a  point  of 
substance  but  of  mere  form. 

The  Lord  Chancellor  : 

I  should  wish  to  communicate  with  the  Master  of  the  Bolls 
(Sir  J.  Leach)  on  this  subject ;  and  also  to  consider  whether  on 
the  evidence  I  am  satisfied  as  to  that  part  of  the  decision  which 
relates  to  Astley  Castle,  and  whether  I  can  properly  supply  the 
omission  in  the  Vice-chancellor's  decree,  which  would  have 
directed  a  formal  dismissal  of  the  bill,  if  his  Honour  had  been 
asked  for  it. 

The  Lord  Chancellor  :  Aug.  u. 

This  case  stood  over  for  the  consideration  of  one  point,  namely, 
as  to  supplying  the  omission  in  the  Vice-chancellor's  decree. 
*0n  that  point  I  am  now  satisfied.  I  also  remain  of  the  opinion  [  *(;io  ] 
expressed  in  the  Court  below,  and  of  which  the  present  Master 
OF  THE  Bolls,  then  Vice-Cbancellor,  was  as  to  the  other  points, 
and  I  think  that  his  decision  ought  to  be  affirmed.  Thinking  at 
first  that  there  was  some  part  of  the  case  on  which  I  might  feel 
a  doubt,  I  communicated  with  the  Master  of  the  Bolls  ;  I 
sshewed  him  the  notes  of  the  argument,  and  submitted  them  to 
him,  with  my  observations  upon  them.  I  received  in  writing 
from  him,  so  far  as  his  recollection  went,  a  statement  of  his 
reasons,  assisted  as  his  recollection  had  been  by  the  note  I  had 
furnished  to  him.  Upon  the  result  of  the  best  consideration  I 
have  been  able  to  give  the  case,  thus  assisted,  I  am  of  opinion 
that  the  judgment  of  the  Court  below  ought  to  be  affirmed,  and 
I  shall  move  that  it  be  affirmed  with  costs  not  exceeding  lOOZ. 

Judgment  affirmed  accordingly. 


17—2 
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1834. 
July  8,  9. 
Ay^.  15. 

Lord 

Bbougham, 

L.C. 

[611] 


[612] 


Appeal  from  the  Court  op  Chancery. 

LADY   LAXJEA    TOLLEMACHE  v.  The  EAKL   ani> 

COUNTESS  of  COVENTRY  (1). 

(2  Clark  &  FinneUy,  611—633;  S.  C.  8  BHgh  (N.  S.)  547.) 

Yere,  Lord  Yere,  bequeathed  certain  chattels  to  trostees,  in  trust  for 
his  wife  for  life,  and  after  her  decease  for  his  son  for  life,  and  after  the 
decease  of  the  survivor  of  them,  in  trust  for  such  person  as  should  from 
time  to  time  be  Lord  Yere  ;  it  being  his  will  and  intention  that  the  same 
should,  after  the  decease  of  his  wife,  go  and  be  held  with  the  title  of  the 
family,  as  far  as  the  rules  of  law  and  equity  would  permit.  The  testator 
left  his  wife  and  son  surviving  him,  and  also  two  sons  of  his  son.  After 
the  death  of  the  wife  and  son,  the  eldest  grandson  succeeded  to  the  title 
and  to  the  enjoyment  of  the  chattels,  and  died,  leaving  an  only  son,  who 
then  succeeded  to  the  title,  and  died  an  infant  and  unmarried,  leaving 
the  second  grandson  of  the  testator  surviving  him  :'  Held,  by  the  Lords, 
reversing  a  decree  of  the  Court  below,  that  the  chattels  vested  absolutely 
in  the  eldest  grandson,  on  succeeding  to  the  title. 


Yere,  Baron  Yere, 
died  11  Oct.  1781. 


Lady  Yere, 
died  in  1783. 


Aubrey  Beauclerk, 

afterwards  2nd  liord  Yere 

and  4th  Duke  of 

St.  Albans,  bom  June, 

1740,  died  Feb.  1802. 


1st  Wife. 


r 


Lady 
Catherine 
Ponsonby. 


^1 


Aubrey,  3rd  Lord 

Yere  and  5th 

Duke  of 

St.  Albans,  bom 

21  August,  1765, 

died  12  August, 

1815. 


2nd  Wife. 


fl 

± 

William,  5th  Ijord 

Yere  and  7th 

Duke  of  St.  Albans, 

born  Dec.  1766, 

died  1825. 


The  respondent, 

Mary,  now 

Countess  of 

Coventry. 


^ 


J^ 

Q< 

oISL 

;So 

p? 

o 

*i 

J 

Aubrey,  4th  Ix)rd  Yere 

and  6th  Duke  of  St,  Albans, 

bom  7th  April,  1815, 

died  19th  February,  1816. 


Aubrey  William,  [ 

6th  Lord  Yere 

and  8th  Duke  of  ' 

St.  Albans,  now 

living. 


Yere,  Lord  Verb,  by  his  will,  bearing  date  the  15th  of  March, 
1781   (among  other  things),  gave  and  bequeathed  as   follows : 

(1)  Shelley  v.  Shelley  (1868)  L.  E.  6      (1871)  L.  R.  5  H.  L.  87, 105 ;  Exmouth 
Eq. 640,547;  ZTarnwflrfonv. HarHngton      v.  Praed  (1883)  23  Ch.  D.  158. 
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"I  give  and  bequeath  unto  James,  Earl  of  Abercorn,  Eobert  Tollbmachb 
Dmmmond,  and  Thomas  Walley  Partington  all  the  household  Coventry. 
goods,  furniture,  pictures,  books,  linen,  china,  and  glass  which 
shall  at  the  time  of  my  decease  be  at  my  mansion-house  of 
Hanworth,  in  the  county  of  Middlesex,  or  in  any  of  the  offices 
belonging  to  the  same  ;  and  also  all  such  silver  and  gilt  plate  as 
I  shall  be  possessed  of  at  the  time  of  my  decease,  whether  the 
same  shall  be  at  Hanworth  or  in  London,  and  in  both  places 
respectively ;  upon  this  special  trust  and  confidence  nevertheless, 
that  they  the  said  James,  Earl  of  Abercorn,  Bobert  Drummond, 
and  Thomas  Walley  Partington,  and  the  survivors  and  survivor 
of  them,  and  the  executors  and  administrators  of  such  survivor, 
do  and  shall  permit  and  suffer  my  wife,  Mary,  Lady  Vere,  to 
have  the  use  and  enjoyment  of  the  same  goods,  furniture, 
pictures,  books,  linen,  china,  glass  and  plate,  for  and  during  the 
term  of  her  natural  life ;  and  from  and  immediately  after  her 
decease,  upon  trust  to  permit  and  suffer  my  son  Aubrey 
Beauclerk  to  have  the  use  and  enjoyment  of  the  same  goods, 
fomitnre,  pictures,  books,  linen,  china,  glass  and  plate,  for  and 
during  the  term  of  his  natural  life ;  and  from  and  immediately 
after  the  decease  of  the  survivor  of  my  said  wife  and  son,  it  is 
my  will,  and  I  do  hereby  direct  that  they  my  said  trustees,  and 
the  survivors  and  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  do  and  shall  be  possessed  of  the 
same  goods,  furniture,  pictures,  books,  linen,  china,  glass  and 
plate,  in  trust  for  such  person  as  shall  from  time  to  time  be 
Lord  Vere ;  it  being  my  will  and  intention,  and  my  sole  motive 
for  making  this  disposition,  that  the  same  goods,  furniture, 
pictures,  books,  linen,  china,  glass  and  *plate,  shall  after  the  [  *B18  ] 
decease  of  my  said  wife,  from  time  to  time  go  and  be  held  and 
enjoyed  with  the  title  of  the  family,  as  far  as  the  rules  of  law 
and  equity  will  permit."  And  he  appointed  his  said  wife,  Mary, 
Lady  Vere,  and  Lord  Charles  Spencer,  his  executors,  and  died 
in  October,  1781,  leaving  Lady  Vere  his  widow,  and  his  son 
Aubrey  Beauclerk,  and  his  two  grandsons,  Aubrey  and  William, 
sons  of  the  said  Aubrey  Beauclerk,  and  all  of  them  in  his  will 
named,  him  surviving. 
The  executors  proved  the  will,  and  they  afterwards  assigned 


262  1884.    H.  L.    2  CL.  &  FIN.  618—614.  [r.r. 

ToLLEMACHE  to  the  Said  James,  Earl  of  Abercom,  R.  Drummond,  and  T.  W. 
('ovENTRY.  Partington,  the  household  goods,  furniture,  pictures,  plate,  linen, 
china,  glass  and  other  things  so  bequeathed  to  them  in  trust  as 
aforesaid.  Bobert  Drummond  having  survived  his  co-trustees, 
died  in  or  about  the  year  1806,  having  by  his  will  appointed  his 
sons  Andrew  Berkeley  Drummond,  John  Drummond,  and  Charles 
Drummond,  executors,  who  duly  proved  the  same,  and  became 
his  personal  representatives,  and  trustees  of  the  said  furniture, 
pictures,  books,  plate,  &c. 

Upon  the  death  of  Vere,  Lord  Vere,  the  title  of  Lord  Vere 
descended  upon  his  son  Aubrey  Beauclerk,  who  was  second  Lord 
Vere,  and  afterwards  became  fourth  Duke  of  Saint  Albans.  He 
survived  the  Lady  Vere  his  mother,  and  died  in  February,  1802, 
leaving  Aubrey  his  eldest  son, — who  thereupon  became  third  Lord 
Vere  and  fifth  Duke  of  Saint  Albans, — William  his  second  son,  and 
other  children.  Aubrey  third  Lord  Vere  and  fifth  Duke  of  Saint 
Albans,  intermarried  first  with  Jane  Moses,  spinster,  by  whom 
he  had  issue  the  respondent,  Mary,  Countess  of  Coventry ;  and 
secondly,  with  Louisa  Grace  Manners,  spinster,  by  whom  he  had 
issue  Aubrey,  who  upon  his  father's  death  in  1815,  became 
[  *614  ]  fourth  Lord  Vere  and  sixth  *Duke  of  Saint  Albans,  and  died  an 
infant  in  February,  1816.  Upon  the  death  of  the  infant,  William 
his  uncle  became  fifth  Lord  Vere  and  seventh  Duke  of  Saint 
Albans  ;  and  upon  his  death  in  1825,  Aubrey  William,  now  Duke 
of  Saint  Albans,  succeeded  to  both  his  titles.  Aubrey  the 
second  Lord,  and  Aubrey  the  third  Lord  Vere,  were  both  living 
at  the  death  of  Vere,  Lord  Vere,  the  testator.  Aubrey  the  fourth 
and  infant  Lord  and  Duke,  w^as  born  long  after  the  testator's 
death. 

Mary,  Lady  Vere,  died  in  the  year  1783.  The  chattels 
bequeathed  by  Lord  Vere's  will  were  enjoyed  by  her  during  her 
life ;  and  after  her  death,  by  Aubrey  the  son  and  Aubrey  the 
grandson,  in  succession,  during  their  lives.  This  last  Aubrey, 
third  Lord  Vere  and  fifth  Duke  of  St.  Albans,  by  his  will, 
dated  the  18th  July,  1814,  gave  the  residue  of  his  personal 
estate  to  his  wife,  Louisa  Grace,  Duchess  of  Saint  Albans,  and 
appointed  her  sole  executrix ;  and  died  in  August,  1815,  leaving 
the  Duchess  and  his  two  children  (viz.)  Lady  Coventry,  his  only 
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chUd  by  his  first  wife,  and  Aubrey  the  fourth  and  infant  Lord  Tollemache 
and  Duke,  his  only  child  by  his  second  wife,  surviving  him.  Ooventby. 

After  the  death  of  Aubrey,  the  third  Lord  and  fifth  Duke, 
a  bill  was  filed  in  Chancery,  by  Aubrey  his  infant  son,  then 
fourth  Lord  Vere  and  sixth  Duke  of  Saint  Albans  (by  his  next 
friend),  against  Louisa  Grace  the  Duchess,  his  mother,  the  said 
Andrew  Berkeley  Drummond,  and  others,  by  which  the  infant 
Lord  and  Duke  claimed  to  be  absolutely  entitled  to  the  furniture, 
pictures,  &c.  bequeathed  by  the  will  of  Vere  Lord  Vere  as  afore- 
said, and  prayed  that  an  account  thereof  might  be  taken  under 
the  decree  and  direction  of  the  Court ;  but  before  the  defendants 
had  pat  in  their  answers,  the  plaintiff  died  an  infant,  aged  ten 
months  and  a  few  days. 

Looisa  Grace,  Duchess  of  Saint  Albans,  survived  the  said  [  6iB  1 
inbnt  plaintiff,  and  died,  having  by  her  will,  dated  the  28th  of 
November,  1815,  bequeathed  the  residue  of  her  personal  estate 
to  her  sister  Lady  Laura  ToUemache,  the  appellant,  and 
appointed  her  sole  executrix.  This  will  Lady  Laura  proved  in 
the  Prerogative  Court  of  Canterbury,  and  also  took  out  letters 
of  administration  to  Aubrey  the  third  Lord  and  fifth  Duke,  with 
his  will  annexed,  and  became  his  sole  legal  personal  representative. 

hi  Trinity  Term,  1818,  the  respondents,  George  William 
Coventry,  then  commonly  called  Viscount  Deerhurst,  now  Earl 
of  Coventry,  and  the  said  Mary,  now  Countess  of  Coventry,  then 
called  Lady  Mary  Deerhurst,  his  wife,  (who  had  taken  out  letters 
of  administration  of  the  goods  and  chattels  of  the  said  infant 
Duke,  her  half  brother,)  filed  their  bill  of  revivor  and  supplement 
against  the  said  Andrew  Berkeley  Drummond,  John  Drummond 
and  Charles  Drummond,  the  appellant,  Lady  Laura  ToUemache, 
William,  then  Duke  of  Saint  Albans,  and  others  (whose  names 
were  afterwards  struck  out  by  amendment),  claiming  to  be 
absolately  entitled  in  right  of  the  Countess  (as  representative 
of  the  said  infant  Duke),  to  the  furniture,  plate,  pictures,  &c. 
inentioned  in  Vere  Lord  Vere's  will. 

William,  fifth  Lord  Vere  and  seventh  Duke  of  Saint  Albans, 
I?  his  answer  claimed,  as  tenant  in  tail  in  possession  of  the 
i^^nmy  of  Vere,  to  be  entitled  under  and  by  virtue  of  the  said 
^  to  the  said  goods,  furniture,  pictures,  &c. 
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ToLLEMACBE  Lady  Laura  ToUemache,  by  her  answer,  stated,  that  in  the 
CovKNTBY.  y^^f  1795,  the  household  furniture,  linen,  china  and  glass,  and 
some  of  the  pictures  bequeathed  by  the  will  of  Vere  Lord  Vere, 
had  been  sold,  and  the  proceeds  thereof  invested  in  securities 
[  *6i6  ]  bearing  interest,  *and  which  then  amounted  to  928Z.  6».  5rf.  Four 
per  cent.  Annuities  ;  and  that  some  of  the  said  pictures  had  been 
destroyed  by  a  fire  which  happened  at  Hanworth  House,  the 
residence  of  Aubrey,  the  second  Lord  Yere,  and  afterwards  Duke 
of  Saint  Albans :  and  submitted  that  the  late  infant  plaintiff, 
Aubrey  the  fourth  Lord  Vere  and  sixth  Duke  of  Saint  Albans, 
did  not,  upon  his  father's  death,  become  absolutely  entitled  to  the 
said  chattels,  but  that  the  same  had  vested  in  his  father,  the 
preceding  Duke  (being  the  third  Lord),  as  his  absolute  property, 
and  then  belonged  to  Lady  Laura,  as  his  personal  representative. 

The  cause  came  on  to  be  heard  before  the  Vice-Chancellor,  in 
1820(1),  when  his  Honour  declared  and  decreed,  amongst  other 
things,  that  Lady  Mary  Deerhurst,  now  Countess  of  Coventry, 
(as  administratrix  of  the  late  infant  Lord  and  Duke),  was  abso- 
lutely entitled  to  the  said  goods,  furniture,  pictures,  &c.,  and 
decreed  accounts  to  be  taken  of  the  same,  &c. 

William,  the  then  Duke  of  Saint  Albans,  and  Lady  Laura 
ToUemache,  severally  appealed  to  the  Lord  Chancellor.  Before 
the  appeals  were  heard  the  late  Duke  William  died,  whereupon 
the  title  of  Lord  Vere  descended  upon  the  present  Duke,  and  he 
and  the  executors  of  his  father  were  made  parties  to  the  suit,  by 
bill  of  revivor.  The  appeals  were  heard  before  Lord  Eldon,  and 
subsequently  before  Lord  Lyndhurst,  who  in  November,  1830, 
gave  his  judgment,  and  ordered  the  said  decree  to  be  affirmed. 

Lady  Laura  ToUemache  now  appealed  to  the  House  of  Lords 
against  so  much  of  the  decree  as  declared  Lady  Coventry  to  be 
absolutely  entitled  to  the  chattels  in  question. 

[617]  The  Solicitor-General  (Sir  C.  C.  Pepys),  and  Mr,  Preston, 

for  the  appellant : 

The  gift  was  to  a  class  of  persons  in  succession,  \iz.  Lords 
Vere,  and  not  to  individuals.     The  executory  bequest  of  the 
chattels  to  the  person  who  should  be  first  taker  of  the  title  of 
(1)  R4?ported  5  Madd.  232. 
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Lord  Vere^  after  the  death  of  the  survivor  of  the  testator's  v^ridow   tollemachb 

and  son,  was  a  beqaest  which  mast  of  necessity  vest,  if  it  ever     coventrt. 

vested,  in  some  person  who  either  was  in  existence  at  the  time 

of  the  testator's  death,  or  would  come  into  existence  within  the 

compass  of  a  life  in  being  at  that  time,  or  within  a  few  months 

after  the  dropping  of  such  life;  and  was  therefore  good  in  law. 

But  the  executory  bequest  over  to  the  person  who  would  be  Lord 

Vere  next  in  succession  after  such  first  taker  of  the  title,  was  not 

a  beqaest  which  must  of  necessity  vest  in  any  person  who  would 

be  in  existence  at  the  testator's  death,  or  within  any  life  then  in 

Ixjing,  or  twenty-one  years  after  the  dropping  of  any  such  life ; 

and  therefore  was  not  valid.    *    *    The  trust  not  being  execu-        [  si8  ] 

tory,  nor  connected  with  any  devise  or  settlement  of  real  estates, 

by  way  of  strict  settlement,  the  words  "  as  far  as  the  rules  of  law 

and  equity  will  permit "  cannot  operate  to  make  the  bequests  valid 

to  a  greater  extent  than  they  would  be  without  those  words,  or 

allow  of  the   addition   of  any  modification   of  ownership  not 

expressed  in  the  gift. 

Mr.  Tinney  and  Mr.  liomilly,  for  the  respondents : 

There  were  three  several  claimants  to  these  chattels  in  the 
Courts  below :  first,  the  appellant,  as  the  personal  i^epresentative 
of  Aubrey,  the  third  Lord  Vere ;  secondly,  the  personal  repre- 
sentatives of  the  infant  Lord  Vere  and  Duke  of  Saint  Albans,  who 
are  the  respondents  in  this  appeal ;  and  third,  the  late  Lord 
Vere,  William,  Duke  of  Saint  Albans,  on  whose  death,  his 
representatives,  together  with  the  present  Duke,  were  made 
parties  to  the  suit,  but  they  have  not  joined  in  the  appeal.  The 
question,  therefore,  is  now  between  the  appellant  and  respondents. 
The  will  directed  the  chattels  to  go  with  the  title,  as  far  as  the 
rules  of  law  and  equity  would  permit.  Aubrey,  the  third  Lord 
Vere  and  first  grandson  of  the  testator,  being  in  esse  *at  the  date  [  *619  ] 
of  the  will  and  death  of  the  testator,  must  be  considered  as  tenant 
for  life  only ;  and  his  son,  the  great-grandson  of  the  testator,  was 
the  first  tenant  in  tail  of  the  dignity,  and  in  him  therefore  these 
chattels  vested  absolutely.  To  construe  the  will  differently,  and 
hold  them  to  vest  in  the  grandson,  the  third  Lord,  would  be 
tantamount  to  the  striking  out  of  the  words  *'  in  trust  for  such 
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ToLLKiiACHE  persoii,  &c.  as  far  as  the  rules  of  law,  &c.  would  permit."  There 
CovENTBY.  was  110  grouud  in  this  case  for  supposing  that  the  period  of  the 
suspension  of  the  absolute  vesting  would  exceed  the  time  allowed 
by  the  rules  of  law,  if  that  period  were  extended  to  the  great- 
grandson  not  born  at  the  date  of  the  will,  as  there  never  could 
be  any  interval  in  the  succession  of  Lords  Vere. 

[Among  the  cases  cited,  besides  those  mentioned  in  the  judg- 
ment, were  Foley  v.  Burrell  (i) ;  Carr  v.  Lord  Errol  (2)  ;  Jee 
V.  Andleyi?^)',  Humberstone  v.  Humberstone  (4)  ;  Cliapmau  v. 
Browne  (5) ;  Beard  v.  Westcott  (6) ;  Blctckburn  v.  Stablest  (7). j 

[  *620  ]  The  Lord  Chancellor  observed,  that  the  case  was  *one  of 

considerable  difficulty,  not  so  much  from  any  doubt  about  the 
principles  of  the  law  which  were  brought  into  discussion,  for 
they  were  settled  and  clear  enough,  but  the  difficulty  he  felt  was 
in  the  application  of  them  to  the  very  peculiar  circumstances  of 
this  devise.  It  was  to  be  regretted  that  no  reasons  were  given 
for  the  decision  to  which  the  Court  below  had  come.  He 
advised  their  Lordships  to  postpone  the  consideration  of  the 
case. 

Aug.  15.       The  Lord  Chancellor  : 

My  Lords,  this  was  an  appeal  from  a  decree  of  the  present 
Master  of  the  Eolls,  when  he  was  Vice-Chancellor ;  for  it  was 
decided  originally  as  far  back  as  the  year  1820.  It  turns  on 
a  question  of  great  difficulty,  and  of  great  novelty,  in  the 
construction  of  a  will.  The  will  is  that  of  the  first  Lord  Vere, 
created  Baron  Vere,  and  who  died  in  October,  1781.  By  that 
part  of  his  will  on  which  the  question  arises,  he  gave  and 
bequeathed  to  trustees  all  his  household  goods,  furniture, 
pictures,  books  and  so  on,  and  all  his  plate,  being  in  his 
mansion-house  at  Hanworth,  upon  trust  for  his  wife,  during  her 
life ;  and  after  her  death,  to  his  son  Aubrey  Beauclerk,  during 
his  life ;  and  after  the  death  of  the  survivor  of  those  two,  who 
were  both  named,  instead  of  giving  it  to  any  one  individual  by 

(1)  1  Br.  C.  C.  274.  (4)  1  P.  Wms.  332. 

(2)  8  R.  R.  394  (14  Ves.  478;  6    (o)  3  Biut.  1626. 

East,  58).  (6)  24  R.  R.  553  (5  B.  &  Aid.  801). 

(3)  1  R.  R.  46  (1  Cox,  324).         (7)  13  R.  R.  120  (2  V.  &  B.  367). 
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name,  or  to  any  number  of  individuals  by  name,  and  to  their  Tollemache 
tirst  and  other  sons, — which  would  have  carried  estates  for  life  Coventry. 
first  to  the  persons  named,  and  afterwards  an  absolute  interest, 
being  personalty,  to  the  unborn  issue  of  the  taker  of  the  last  life 
estate — instead  of  doing  that,  he,  for  the  purpose  of  going  as 
near  as  the  law  would  permit  him  to  create  a  perpetuity,  adopted 
a  course  which  has  given  rise  to  all  this  difficulty ;  *he  has  given  [  *62i  ] 
this  part  of  his  personal  property  in  trust  for  such  persons  as 
shoald  from  time  to  time  be  Lord  Yere ;  it  being  his  will  and 
intention  and  sole  motive  for  making  this  disposition,  that  the 
same  goods,  furniture,  pictures  and  so  forth,  after  the  decease 
of  his  wife  and  son,  should  from  time  to  time  go  and  '^  be  held 
and  enjoyed  with  the  title  of  the  family,  as  far  as  the  rules 
of  law  and  equity  will  permit."  He  left  his  said  son,  and  also 
his  widow,  Lady  Vere,  surviving  him;  Lady  Vere  took  this 
personalty  by  force  of  the  first  limitation  ;  and  the  son  surviving 
her,  took  after  her  by  force  of  the  second  limitation ;  and  then 
the  lordship  of  Vere  went  to  his  son  Aubrey,  the  third  Lord  Vere, 
fifth  Doke  of  St.  Albans,  who  died  in  1815,  having  married, 
for  his  first  wife,  Jane  Moses,  and  for  his  second  wife,  Louisa 
Grace  Manners.  By  the  first  marriage  he  had  issue  the  respon- 
dent, Mary,  Countess  of  Coventry ;  by  his  second  he  had  issue 
Aubrey,  the  fourth  Lord  Vere  and  sixth  Duke  of  St.  Albans,  who 
was  bom  in  1815,  and  died  in  February,  1816,  a  few  months  old, 
leaving  as  representing  him  by  administration.  Lady  Coventry, 
his  sister  of  the  half-blood.  She  and  Lord  Coventry,  in  her 
right,  are  the  respondents  who  have  obtained  the  decision  of  the 
Court  below.  Louisa  Grace  Manners,  the  then  Duchess  of  St. 
Albans,  was  made  executrix  of  the  will  of  her  husband,  the  third 
Lord  Vere ;  and  Lady  Laura  ToUemache,  as  her  executrix  and 
personal  representative,  is  the  appellant,  and  claims  under 
Aubrey,  the  third  Lord  Vere,  of  whom  also  she  is  personal 
representative. 

It  is  manifest  that  Lady  Laura  ToUemache  must  prevail,  if 
Aubrey,  third  Lord  Vere,  took,  under  *the  limitation  of  the  will,       [  *622  j 
^  absolute  interest  in   this    personalty:    she   represents   his 
executrix,  being  the  executrix  of  that  executrix.     It  is  equally 
clear  that  if  Aubrey,  the  fourth  Lord  Vere,  took  an  absolute 
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ToLLEiiACHE  estate,  then  Lady  Coventry,  as  representing  him,  takes  an 
CovENTBY.  absolute  interest  in  this  personalty.  It  is  also  clear  that  Aubrey, 
the  fourth  Lord  Vere,  took  that  absolute  interest,  if  the  gift  was 
by  limitation  over  to  "  Lord  Vere  "  such  as  to  carry  an  estate  for 
life  only  to  Aubrey,  the  third  Lord  Vere,  he  being  in  esse  at  the 
date  of  the  will  and  at  the  death  of  the  testator ;  and  consequently 
his  first  unborn  son  would  take  an  absolute  interest.  The  question, 
therefore,  resolves  itself  into  this,  whether  or  not  the  testator  has 
done  that  which  the  rules  of  law  permit,  when  he  made  a  limita- 
tion,— not  to  a  series  of  persons  in  esse,  and  to  the  survivor  of 
them,  and  to  the  first  and  other  sons  of  that  survivor, — but  a 
limitation  to  one  person  in  esse  by  name  as  purchaser,  with 
remainder  to  all  persons  who  *'  from  time  to  time  should  succes- 
sively become  Lord  Vere,  as  far  as  the  rules  of  law  and  equity 
would  permit;"  from  which  last  limitation  this  implication  is 
sought  to  be  raised,  that  the  first  unborn  issue  of  the  last  person 
answering  the  description  of  Lord  Vere,  and  in  esse  at  the  time 
of  the  will  and  the  death  of  the  testator,  should,  according  to  the 
analogy  of  the  rules  of  law,  take  an  absolute  interest,  the  prior 
taker  only  taking  an  estate  for  life. 

My  Lords,  that  is  a  question  of  difficulty,  and  undoubtedly 
without  precedent ;  for  the  three  cases  which  have  been  referred 
to,  when  examined,  throw  upon  it  but  a  faint  glimmering  of  light, 
if  indeed  they  throw  any  light  at  all  on  it ;  and  I  am  bound  to 
[  *n23  ]  say,  *with  respect  to  the  case  of  The  Duke  of  Newcastle  v.  The 
Countess  of  Lincoln  (i),  that  although  there  may  be  somewhat 
of  a  principle  there  laid  down  which  has  a  remote  bearing  upon 
this  question,  yet  it  carries  you  hardly  a  step  on  the  way  in 
deciding  the  present  case.  With  regard  to  the  case  of  Leake 
V.  Robinson  (2),  much  relied  on  by  the  appellant's  counsel,  there 
is  doctrine  there  laid  down  which  no  man  can  dissent  from,  and 
which  is  indeed  equally  admitted  by  the  respondents ;  I  mean 
what  Sir  William  Grant  says  in  the  passage  cited  for  the 
appellant  and  relied  on  in  the  argument.  As  to  the  case  of 
Proctor  V.  The  Bishoj)  of  Bath  and  Wells  (3),  I  am  not  prepared 
to  deny  that  there  may  be  in  that  case  some  bearing,  or  rather 

(1)  4  R.  R.  31  (3  VeH.  387,  and  12  (2)  16  R.  R.  168  (2  Mer.  363). 

Ves.  218).  (3)  3  R.  R.  417  (2  H.  Bl.  358). 
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I  should  say,  some  analogy  between  the  principle  which  governed  tollemachb 

the  decision  in  that  case,  and  the  principle  which  mast  govern    Coventry. 

the  present.     Bat  the  case  itself  was  wholly  different ;  for  it  was 

a  limitation  to  A.  for  life,  and  remainder  to  such  son  of  B.,  if  any, 

as  should  be  educated  for  the  church  and  enter  into  holy  orders ; 

the  question  arising  on  an  advowson  limited  in  the  settlement. 

Now  it  is  perfectly  clear,  that  by  law  you  cannot  limit  to  any 

person  any  interest  of  any  kind,  which  should  go  nearer  to  a 

perpetuity  than  the  life  or  lives  in  esse  and  twenty-one  years, 

and  the  period  of  gestation,  which  is  a  few  months ;  and  although 

the  late  decision  in  the  case  of  Cadell  v.  Palmer  (i),  in  which  your 

Lordships  were  assisted  by  the  Judges,  carries  the  principle  to 

the  full  length, — a  principle    undoubtedly   repugnant  to    the 

original  grounds  of  the  rule,  but  adopted  in  conformity  with 

decisions  of  an  old  date,  and  with  the  general  understanding  and 

practice  *of  the  profession  ; — ^yet  in  laying  down  that  principle,       [  *624  ] 

when  your  Lordships  held  that  a  man  may  add  the  term  of 

twenty-one  years,  as  it  were  in  gross,  to  the  life  or  lives,  and  the 

survivor  of  the  lives,  in  being,  without  any  regard  to  infancy, 

or  any  other  circumstance,  you  at  the  same  time  held  that  he 

cannot  add  any  number  of  months  to  that  term  in  gross — thus 

excluding  the  time  added  for  gestation,  unless  the  fact  exists, 

and  in  so  far  recurring  to  the  original  grounds  of  the  rule.    It 

has  been  said  that  Cadell  v.  Palmer  went  further  than  the  former 

cases ;  it  went  in  my  opinion  no  further  than  at  least  one  case 

of  great  authority,  and  decided  in  this  House,  though  it  may 

have  gone  further  than  the  original  reason  of  the  rule  authorized ; 

it  laid  down  this  for  law,  and  no  more,  that  you  may  add  to  a  life 

or  lives  in  being  the  period  of  twenty-one  years  in  gross  ;  but  on 

tills  point  your  Lordships  said,  after  consulting  the  Judges,  that 

Toa  may  not  add  any  period  for  gestation,  except  where  gestation 

sctoally  happens. 

That  case  is  totally  different  in  principle,  and  does  not  meet 
this  case,  and  does  not  carry  us  one  step  further  in  the  argument 
than  the  case  of  Proctor  v.  The  Bishop  of  Bath  and  Wells.  No 
man  eould  have  made  a  limitation  to  the  unborn  children  of  B., 
first  giving  the  estate  to  A.,  and  limiting  it  to  the  unborn  issue 
(1)  36  B.  B.  128  (1  a.  &Fin.  372). 
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ToLLEBiACHK  of  B.,  wheu  he  should  be  educated  (or  the  church  and  enter  into 
Coventry,  holy  orders  :  first,  because  it  is  too  remote  a  contingency,  (that 
perhaps  applies  to  this  case  upon  principle) ;  but  secondly,  which 
is  decisive,  because  before  the  age  of  twenty-three  he  cannot  be  in 
deacon's  orders,  and  before  twenty-four  he  cannot  be  in  full  priest's 
orders.  Therefore  there  are  at  least  two  or  three  years  beyond 
what  thelaw  allows,  even  according  to  the  established  rule,  as 
expounded  in  Cadell  v.  Palmer,  of  this  term  of  twenty-one  years 

I  *<>2'>  ]  in  gross  *being  added  to  the  life  or  lives  in  being.  I  do  not 
then  think  that  the  case  of  Proctor  v.  The  Bishop  of  Bath  and 
Wells  is  applicable  to  the  present  case ;  certainly  it  cannot  be 
said  to  rule  it ;  almost  as  certainly  it  affords  but  little  assistance 
in  deciding  it :  and  what  little  assistance  it  does  give  us,  is  in 
favour  of  the  appellant,  rather  than  of  the  respondents.  We 
are,  therefore,  compelled  to  have  recourse  to  principle ;  and  so 
regarding  the  question,  first  of  all,  we  may  admit  that  the 
testator  might  have  done  successfully  what  he  has  attempted 
to  do,  if  he  had  been  minded  to  take  another  course ;  he  might 
have  so  contrived  as  that  every  one  person  who  successively 
became  Lord  Vere,  should  take  a  life  interest,  and  that  thus  the 
unborn  issue  of  the  last  taker  should  have  the  fee  simple,  by 
giving  him  what  would  be  an  estate  tail  in  realty,  and  con- 
sequently an  absolute  interest  in  personalty.  All  this  may  be 
admitted :  he  might  have  annexed  the  chattel  interest  to  land 
entailed  to  a  certain  succession  of  heirs,  in  such  a  manner  as  to 
carry  the  chattels  to  certain  of  the  uses  of  that  settlement,  and 
so  to  accomplish  his  object.     We  need  not  dispute  that. 

But  now  let  us  pause  for  one  moment,  and  consider  how 
difficult  it  is  to  annex  chattels  personal  to  a  title,  whether  the 
title  is  a  series  of  estates  for  life,  or  a  series  of  estates  of  inherit- 
ance, either  in  fee  simple  or  fee  tail;  a  fee  simple  after  the 
manner  of  a  Scotch  entail,  which  amounts  to  fee  upon  fee 
indefinitely,  only  prescribing  certain  rules  of  enjoyment,  certain 
conditions  annexed,  and  giving  a  certain  course  of  succession ; 
a  fee  tail,  such  as  we  know  in  England.  If  it  is  a  series  of 
estates  for  life,  how  can  any  one,  without  an  Act  of  Parliament, 

[  *G2Vt  ]  annex  the  enjoyment  of  personalty  to  a  succession  of  life  ^estates 
in  a  dignity?    If  on  the  other  hand  it  is  an  estate  in  fee  tail. 
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then  from  the  course  of  the  reasoning  to  which  I  have  referred,  Tollbmache 
annexing  an  estate  in  chattels  to  an  estate  in  fee  tail,  should  coyektrt. 
seem  to  give  a  fee  simple  to  the  first  taker  in  those  chattels. 
Bat  here  is  a  totally  new  invention,  and  a  kind  of  limitation  not 
known  to  the  law,  treating  Lord  Yere  as  if  he  were  a  corporation 
with  perpetual  succession, — treating  **  Lord  Yere  "  as  if  he  were 
something  known  to  the  law,  and  different  from  a  person,  but 
were  a  succession  of  persons ;  and  though  true  it  is  that  the  third 
Lord  Yere  was  alive  at  the  time  of  the  will,  and  you  only  give  to 
the  fourth  Lord  Yere,  his  unborn  issue,  that  which  the  rules  of 
law  would  enable  you  to  give  if  the  event  had  happened,  it  does 
not  follow  because  you  are  wise  after  the  event,  that  therefore 
you  are  to  put  a  construction  on  the  instrument  which  you  have 
no  right  to  do,  to  meet  that  which  has  accidentally  happened 
after  the  date  of  the  instrument.  In  the  next  place  he  gives  a 
life  estate  to  certain  persons ;  he  gives  to  Lord  Yere,  whoever 
he  may  be,  however  short  he  may  live,  or  however  long  he  may 
liYe,  new  estates  and  new  successions  to  be  enjoyed  at  the  caprice 
of  individuals,  and  to  shift  from  one  to  another,  following  no 
rale  or  analogy,  and  in  many  respects — ^as  I  shall  presently  shew 
-^resting  on  totally  different  grounds  from  those  of  landed  succes- 
sion. The  law  knows  what  you  mean,  when  you  say  a  person 
coming  in  esse,  a  person  continuing  in  esse,  and  a  person  ceasing 
to  exist ;  a  person  comes  in  esse  in  one  way  alone,  by  being  born 
into  the  world ;  continues  in  esse  by  living ;  ceases  to  exist  by 
death ;  all  those  things  are  known  in  law,  and  guiding  yourself 
by  this,  which  is  fixed  *and  known,  and  referring  to  those  [  *627  ] 
^uniliar  events,  you  may  leave  your  personal  chattels  and  real 
estate,  by  the  rule  of  law ;  but  a  peer  does  not  come  into  existence 
in  the  same  way  ;  a  peer  neither  comes  in  esse,  or  continues  in 
fue,  or  ceases  to  be,  by  any  such  rules,  in  any  such  way. 

That,  my  Lords,  leads  me  to  a  most  material  consideration  in 
this  case,  as  it  leads  me  to  refer  to  the  very  able  argument  of 
the  learned  counsel  for  the  respondents,  which  impeded  me  for 
a  long  time  in  the  conclusion  to  which  I  saw  I  must  ultimately 
<^oine.  He  said  that,  after  all,  the  rule  was  not  vi(  lated  in  any 
way,  as  the  lordship  of  Yere  was  to  go  to  the  heirs  male  of  the 
l^y  of  the  first  patentee,  one  after  another,  and  of  course  there 
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ToLLEMACHE  never  could  be  any  interval ;  that  one  mast  succeed  the  other, 
Coventry.  ^^^  there  never  could  be  any  overstepping  of  the  boundary  of 
the  twenty-one  years.  I  do  not  think,  strictly  speaking,  that 
that  is  so,  even  independent  of  the  consideration  I  am  about  to 
urge.  We  are  now  speaking  of  honours  ;  the  same  rule  must  be 
applied  to  the  lordship  of  Yere,  which  is  limited  in  tail  to  the 
heirs  male  of  the  body,  as  would  be  applied  to  honours  taken  in 
other  ways  by  different  limitations;  and,  conversely,  the  rule 
applied  to  this  dignity,  would  be  applicable  to  those  others. 
Suppose  this  to  be  a  barony  in  fee,  in  the  ancient  way  of  creating 
such  barony,  by  calling  up  the  first  Lord  Vere  by  a  writ  of 
summons,  and  by  his  sitting  in  Parliament,  which  would  give  a 
barony  in  fee  tail ;  and  that  there  was  afterwards  an  abeyance 
of  the  barony ;  observe  what  the  consequences  would  have  been. 
The  first  taker  takes,  and  there  is  a  son  and  no  more  ;  that  son, 
[  •628  ]  who  would  take  after  the  parent,  has  two  daughters  *and  dies. 
Who  is  to  be  Lord  Vere?  The  dignity  is  in  abeyance;  what 
becomes  of  the  annexed  chattel  interest  during  the  period  of  the 
abeyance  ?  Till  the  Grown  is  pleased  by  selection  to  determine 
that  abeyance,  there  is  no  Lord  Vere  to  take ;  but  there  is  no 
forfeiture  of  the  chattel  interest  given,  because  there  may  be  a 
Lord  Vere  whenever  the  Crown  chooses  to  exercise  its  selection 
between  the  two  daughters.  Therefore  during  the  life  of  those 
two  daughters  of  the  son,  which  son  I  am  supposing  to  be  dead, 
the  state  of  things  never  can  be  altered  by  the  birth  of  another 
son  ;  and  therefore  if  the  son  predeceases  his  fother,  that  father 
would  have  an  estate  to  which  I  know  nothing  like  in  the  law. 
The  title  is  in  abeyance  till  a  most  uncertain  event,  which  never 
can  be  calculated  on,  and  which  is  much  more  remote  and  less 
to  be  counted  on  in  law  than  the  contingency  of  taking  orders  in 
the  case  of  Proctor  v.  The  Bishop  of  Bath  and  Wells.  Till  that 
event  and  during  all  the  intermediate  time  the  estate  is  in  a  sort 
of  abeyance,  because  the  Crown  may  not  select  till  the  efflux  of 
time  has  prevented  the  necessity  of  selection,  by  one  of  those 
daughters  having  her  issue  extinct,  and  then  a  Lord  Vere  may 
come  into  existence,  possibly,  150  years  afterwards.  But  here 
you  will  say  the  chattels  are  to  go  with  the  title  as  far  as  the 
rules  of  law  will  permit  and  no  farther.     Then  the  rule  of  law 
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will  not  permit  that ;  for  the  rale  is,  that  if  there  be  any  possibility  Tollemaghb 
of  the  period  of  vesting  absolutely  exceeding  the  twenty-one  years    covkntry. 
—if  it  is  not  absolutely  certain  that  it  never  can  exceed  twenty-one 
years — the  limitation  is  void ;  and  according  to  all  the  cases,  it 
is  void  not  in  the  excess  only,  but  void  absolutely  in  the  whole. 

Now  it  may  be  said,  that  this  is  putting  a  case  which  is  not       [  629  ] 

the  present  peerage.    No  more  is  it,  but  the  same  rule  will  apply 

to  the  one  and  to  the  other.     I  have  hitherto  supposed  this  to 

be  a  barony  in  fee,  and  that  Lord  Vere's  eldest  son  dies  leaving 

his  father  and  two  daughters  him  surviving.     I  will^ow  put  the 

case  of  a  limitation  of  the  barony,  by  patent,  to  Vere  or  Aubrey, 

the  first  Lord  Yere,  and  the  eldest  son  and  the  heirs  male  of  his 

body  lawfully  begotten,  and  with  remainder  to  the  heirs  male  of 

the  patentee's  body.     I  will  put  the  case  of  his  having  an  eldest 

son,  and  of  that  eldest  son  having  a  brother  who  would  succeed, 

failing  the  eldest  son  and  heirs  male  of  his  body,  under  the 

hmitation,  and  I  add  to  the  case  the  supposition  that  the  eldest 

son  has  a  son ;  suppose  the  eldest  son  commits  high  treason, 

and  there  is  an  attainder  and  corruption  of  blood  worked,  observe 

the  state  in  which  the  title  is :  As  long  as  there  is  any  issue  in 

existence,  any  issue  in  tail  of  that  eldest  son  so  attainted,  the 

title  is  not  extinct  but  no  one  has  it.     If  that  issue  fail  altogether, 

then  the  title  goes  to  the  second  son  of  the  patentee,  and  then 

there  comes  a  Lord  Vere  into  existence  fifty  or  sixty  years  hence; 

the  title  continues  as  long  as  the  issue  of  the  eldest  son  continue, 

through  which  eldest  son's  attainder  the  corruption  of  blood  and 

forfeiture  of  the  title  pro  tempore  was  wrought ;  during  all  that 

time  there  was  no  Lord  Vere,  but  still  the  title  was  not  gone. 

Then  that  is  a  case  which  never  could  happen  in  the  annexing 

of  land  with  the  lives  in  being,  and  giving  it  to  them  and  their 

survivor  for  life,  and  limiting  only  an  estate  in  remainder  in  tail 

to  the  first  and  other  sons  of  either  of  them,  or  the  survivor  of 

them.    But  *here  arises  the  possibility  of  abeyance  from  this      I  *630  ] 

novelty  in  conveyancing,  invented  by  the  testator ;  and  which  of 

Itself  appears  to  me  to  furnish  one  among  other  answers  to  the 

doctrine  contended  for  by  the  respondent's  counsel.     I  need  only 

on  this  matter  refer  to  Walamgham's  case(i),  where  it  is  said, 

(1)  Plowd.  557. 
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ToLLEMAGHE  ''  If  s  mail  at  this  day  make  a  gift  in  tail,  and  the  donee  is 
Coventry,  attainted  of  treason,  the  Queen  and  her  heirs  shall  have  the  land 
as  long  as  there  are  any  heirs  of  the  body  of  the  donee  :  "  and  to 
the  cases  of  Percy ^  Earl  of  Northumberland  (i)^  and  Henry  St. 
John,  Lord  Bolingbroke  (2),  in  which  the  same  course  of  succes- 
sion to  peerage  and  honours  was  taken  to  which  I  have  now 
alluded. 

My  Lords,  I  hold  it  to  be  a  mere  fallacy  to  say  that  the  Lords 
Yere  were  all  in  ease,  and  that  at  the  death  of  the  testator,  or 
rather  the  date  of  the  will,  that  Lord  Vere  was  in  esse,  on  the 
failure  of  whose  life  estate  the  fourth  Lord  Yere,  the  first  unborn 
issue,  took.  The  man  was  in  esse,  but  we  are  not  to  speak  of  the 
man  here,  because  I  have  taken  the  distinction  in  the  former  part 
of  my  argument,  for  another  purpose,  between  a  limitation  sach 
as  the  law  knows,  depending  upon  events  known  to  the  law,  and 
usually  dealt  with  by  the  law,  namely,  of  coming  in  esse  by  birth, 
continuing  in  esse  by  living,  and  ceasing  to  exist  by  death  ;  but 
that  is  not  what  Yere,  Lord  Yere,  the  maker  of  the  will,  has 
contemplated  ;  he  looks  at  it  in  another  way ;  neither  looking  at 
lives  nor  duration  of  lives,  he  goes  by  peerage  and  not  by  birth  ; 
[  *63i  ]  he  goes  by  attainder  *and  not  by  death  ;  he  goes  by  the  selection 
of  the  Crown,  and  not  by  the  hand  of  nature.  It  is  a  fallacy,  as 
it  appears  to  me — it  is  a  play  upon  words,  to  say  that  Lord  Vere 
was  in  esse,  because  the  individual  Beauclerk,  who  afterwards 
happened  to  become  Lord  Yere,  was  in  esse  at  the  time.  There 
was  not  a  Lord  Yere  in  esse,  nor  ex  vi  termini  could  there  be  said 
to  be  a  Lord  Yere  in  esse  till  that  individual,  whom,  quasi 
individual,  we  admit  to  have  been  in  esse,  came  to  be  Lord  Vere. 
You  must  look  at  it  either  in  one  way  or  another;  yon  must 
either  take  it  as  an  artificial  or  as  a  natural  existence,  either  a 
man  or  a  peer ;  you  cannot  take  it  both  ways ;  you  cannot,  for 
one  purpose  and  in  order  to  escape  the  rule  for  restraining  per- 
petuities, of  executory  devise  take  him  to  be  the  natural  man, 
and  for  another  purpose  bring  in  a  fourth  Lord  Yere  to  defeat 
the  estate  in  fee  simple,  the  estate  of  the  third  Lord  Yere ;  you 
cannot  turn  round  to  say  Lord  Yere  was  in  esse,  because  he  existed 
who  happened  to  be  Lord  Yere,  when  the  event  occurred.  The 
(1)  7  Co.  Bep.  34  a.  (2)  3  Cm.  Dig.  180,  Vol.  28,  Jour.  204. 
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testator  must  abide  by  one  of  two  things,  by  the  natural  capacity  Tollbmache 

or  the  politic  capacity :  he  has  elected,  and  the  case  can  only     Coventry. 

succeed  for  the  respondents  upon  the  ground  that  we  are  to  take 

the  pohtic  capacity,  and   this  excludes  the   application  to  the 

nataral  capacity.     According  to  the  politic  capacity,  I  deny  that 

Lord  Vere  was  in  existence ;  he  had  not  come  in  esse,  he  was  not 

in  este,  according  to  that  capacity. 

My  Lords,  these  are  the  principal  grounds  on  which  I  found  it 
impossible  to  agree  with  his  Honour  the  Master  of  the  Bolls  in 
the  judgment  he  has  pronounced.  It  is  a  question  of  great 
difficulty ;  it  is  a  case  to  which  I  have  given  much  consideration, 
otherwise  I  should  have  taken  an  earlier  opportunity  *for  [  •632  ] 
delivering  my  opinion  (i).  I  could  not,  however,  delay  this 
longer,  because  there  are  circumstances  in  the  family  which  may 
require  a  revivor  of  the  suit.  I  understand  that  since  the  argu- 
ment, Lady  Laura  ToUemache,  one  of  the  parties,  has  departed 
this  life ;  the  consequence  of  which  is  that  there  must  be  a 
revivor.  There  will  be  no  difficulty  in  this  respect,  as  the  same 
thing  has  occurred  in  former  cases. 

It  is  high  time  that  there  should  be  an  end  put  to  this  litiga- 
tion. The  case  was  decided  in  1820 ;  it  was  afterwards  brought 
before  Lord  Eldon,  when  he  was  Chancellor,  but  he  expressed 
no  opinion,  nor  even  intimated  any  inclination  of  opinion ;  he 
was  pressed,  as  I  happen  to  know,  with  the  difficulty,  the  nicety 
of  the  case,  and  he  found  very  little  light  in  the  authorities  to 
guide  his  path.  It  was  then  argued  before  my  noble  and  learned 
friend  who  immediately  preceded  me.  Lord  Lyndhurst,  and  he 
^ve  judgment  in  affirmance  of  the  decree  below,  but  he  gave  it 
the  day  of  his  quitting  the  Great  Seal ;  and  as  it  was  handed  to 
the  B^strar  without  reasons,  of  course,  in  these  circumstances 
his  Lordship  was  very  properly  slow  to  reverse  his  Honour's 
judgment.  I  should  probably  have  done  the  same  thing,  if  I 
had  felt  any  grave  doubt  on  the  matter.  To  say  that  I  move 
yonr  Lordships  to  reverse  this  judgment,  with  perfect  confidence, 
and  with  no  doubt,  would  be  taking  a  liberty  with  the  facts  of 
the  case,  which  its  acknowledged  difficulty  makes  me  feel  little 
disposed  to  do.  But  I  am  sure  that  I  am  pursuing  the  safest 
(1)  It  was  the  day  of  the  prorogation  of  Parliament. 

18—2 
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Howard  Charles,  Duke  of  Norfolk,  died  in  December,  1815,  having  by 

DioBY.  his  will  appointed  the  appellant  his  executor,  who  duly  proved 
the  same,  and  thereby  became  the  Duke's  legal  personal  repre- 
sentative. Under  a  commission  of  lunacy  issued  against  the 
Duchess  in  April,  1816,  she  was  found  to  have  been  a  lunatic, 
without  lucid  intervals,  from  December,  1782.  By  an  order  of 
the  Lord  Chancellor,  made  in  August,  1817,  the  custody  of  her 
person  and  estate  was  gi-anted  to  the  respondent  and  two  other 
gentlemen  ;  and  they,  by  another  order  of  the  Lord  Chancellor, 
made  in  August,  1819,  were  at  liberty  to  institute  a  suit  for  the 
recovery  of  the  arrears  of  the  said  yearly  rent-charges  of  7001, 
and  300Z.,  from  1782,  the  time  from  which  the  Duchess  was 
found  to  have  been  a  lunatic,  to  the  time  of  the  Duke's  death. 
[  •636  ]  A  bill  was  accordingly  filed  *by  the  committee  of  the  Duchess 
against  the  appellant  as  the  Duke's  executor,  and  others,  but 
before  any  further  proceedings  were  had,  the  Duchess  died 
intestate,  in  October,  1820,  and  letters  of  administration  of  her 
personal  estate  were  granted  to  the  respondent,  who  thereby 
became  her  legal  personal  representative,  and  as  such  he  filed 
the  present  bill.  (The  interest  of  the  committees  of  the  Duchess 
having  been  determined  by  her  death,  their  bill  was  dismissed.) 
The  cause  came  on  to  be  heard  before  the  Vice-Chancellor, 
and  his  Honour,  by  his  decree  dated  November,  1831,  declared 
that  all  the  arrears  claimed  (1,000Z.  a  year  from  1782  to  1815) 
were  due  to  the  estate  of  the  late  Duchess,  and  directed  the 
appellant,  admitting  assets  of  the  Duke's  estate,  to  pay  the  same 
to  the  respondent,  with  costs. 

That  decree  was  the  subject  of  this  appeal. 

Sir  Charles  Wetherell  and  Sir  Wm.  Home,  for  the  appel- 
lant:    *     *     * 

The  Solicitor-General  (Sir  C,  C.  Pepi/8)  and  Mr.  Stuart ,  for 
the  respondent. 

[  649  ]  Sir  Charles  Wetherell  was  going  to  reply — 

The  Lord  Chancellor  : 

Upon  one  part  of  this  case  I  entertain  so  clear  an  opinion 
differing  from  that  of  the  Vice-Chancellor,  that  I  shall  advise 
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TOOT  Lordships  to  dispense  with  a  reply  upon  sach  part  of  the      Howard 
argument  for   the  respondent  as   touches   it,  reserving  to  the        diobt. 
learned  counsel  for  the  appellant,  if  they  shall  be  so  advised, 
their  right  to  reply  to  the  rest  of  the  case.     I  regard  this  ques- 
tion as  one  of  considerable  importance,  of  some  interest  from  the 
peculiarity  of  the  facts,  and  of  novelty  in  respect  of  judicial 
decision.     It   is   a  case  of   first  impression;    for  there  is  no 
decision,  there  are  no  dicta  even  in  any  other  case,  nor  is  there 
any  authority  of  any  text  writer  which   can   be   cited,  either 
applicable  to  it  or  at  all  bearing  *upon  it,  so  as  to  throw  any       [  ♦660  ] 
light  upon  the  question.     The  main  facts  of  the  case  were  these : 
In  the  year  1771,  Charles  Duke  of  Norfolk,  then  Mr.  Howard, 
heir  apparent  to  Mr.  Howard,  of  Greystoke,  in  Cumberland,  who 
was  heir  presumptive  of  Edward  then  Duke  of  Norfolk,  inter- 
married with  Miss  Frances  Fitzroy  Scudamore,  a  lady  of  large 
fortune;  her  property  in  land  at  that  time  consisting  of  from 
4,00(M.  to  5,000Z.  a  year,  in  Herefordshire  and  other  counties ; 
her  property  in  money  amounting  to  26,482Z.     The  whole  of 
that  money,  with  the  exception  of  such  part  as  was  necessary  for 
her  paraphernalia  at  the  marriage,  passed  to  the  husband  under 
the  settlement  made  previous  to  the  marriage.     The  rents  and 
ivofits  of  the  estates  became  his,  by  operation  of  law,  during  the 
coverture;   but  by  the  marriage   settlement,  there  was  a  pro- 
rision  made  for  the  separate  use  of  the  wife,  to  this  effect ;  that 
in  respect  of  pin-money,  the  recital  states  that  it  had  been  agreed 
to  provide  500/.  a  year,  to  be  afterwards  increased  to  700Z.     The 
operating  part  of  the  instrument,  dropping  the  name  of  ''  pin- 
money,"  settled   in   trustees  for  her  life  (in  the  events  there 
mentioned  and  which  happened)  700Z.  a  year,  reserved  out  of 
the  rents  and  profits  of  her  estates;   but  as  those  rents  and 
profits  became  the  husband's,  this  7001.  was  as  much  given  by 
him  as  if  it  had  been  given  out  of  the  reversion  of  the  Greystoke 
estates,  in  the  possession  of  his  father,  which  would  come,  and 
which  eventually  did  come  to  him  upon  his  father's  death,  and 
they  were  put  in  settlement  and  conveyed  to  that  amount ;  or  as 
if  it  had  been  given  out  of  any  of  the  Norfolk  estates,  when  they 
should  be  vested  in  him  in  possession.     That  this  yearly  sum 
came  out  of  her  own  property  *made  no  difference  whatever,  in      [  •<>-'>i  ] 
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HowABD      the  legal  effect  and  substance  of  the  provision ;  because  whether 

DioBY.       he  gave  it  out  of  his  own  estates,  or  reserved  it  out  of  her  estates, 

he  equally  infringed  upon  his  own  right.     The  jus  mariti  would 

have  vested  the  whole  rents  and  profits  of  her  estates,  just  as 

much  as  of  his  own  estates,  in  himself  during  the  coverture. 

There  is  a  reference  in  the  latter  part  of  the  deed  of  settlement 
to  the  same  sum  of  700/.  a  year,  as  follows :  That  when  he  should 
succeed  to  the  estates  in  which  he  was  severally  heir  apparent 
and  heir  presumptive,  namely,  the  Greystoke  estates  as  heir 
apparent,  and  the  Norfolk  estates  as  heir  presumptive, — that 
dOOZ.  a  year  should  be  added  to  the  700Z.  a  year  already  set 
apart  for  the  wife  in  respect  of  pin-money,  in  augmentation  of 
the  pin-money  thereinbefore  set  apart  and  provided  for  her. 
There  is  then  another  provision  made  contingent  on  the  succes- 
sion devolving  upon  him  of  these  magnificent  estates ;  2,000/. 
a  year  was  to  be  added  to  her  then  jointure :  the  consequence 
of  all  which  was  that,  on  surviving  her  husband,  she  was  to 
enjoy  the  whole  rents  and  profits  of  her  own  estates,  supposing 
there  was  no  issue  of  the  marriage,  and  2,000/.  a  year  besides 
if  he  succeeded  to  his  expected  property. 

Such  was  the  state  of  matters  when  the  marriage  was 
solemnized :  from  a  very  early  period,  unhappily,  the  mind  of 
the  Duchess  proved  to  be  unsound,  though  no  commission  of 
lunacy  was  then  taken  out  against  her ;  she  remained  cohabiting 
with  her  husband,  that  is,  living  in  the  same  house  and  even 
occupying  the  same  chamber  with  him  till  the  year  1809.  For 
the  next  six  years  of  the  Duke's  life  there  was  more  of  separa- 
[  •Wi  ]  tion  ;  but  this  *is,  at  any  rate,  certain,  that  during  the  period 
from  December,  1782,  to  December,  1816,  when  his  Grace  died, 
by  the  inquisition  under  the  commission  of  lunacy  sued  out  after 
the  Duke's  death,  she  was  found  to  have  been  of  unsound  mind, 
without  a  lucid  interval.  She  survived  her  husband  five  years. 
In  1820  a  bill  was  filed  upon  the  suggestion  of  Lord  Eldon,  then 
sitting  in  matters  of  lunacy :  that  bill  was  dismissed  on  her 
death  :  this  bill,  filed  after  her  death,  led  to  the  decree  which 
is  now  brought  under  the  review  of  your  Lordships  by  the 
present  appeal. 

The  Duchess  (an  important  fact  which  is  not  denied)  continued 
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to  enjoy  good  bodily  health ;  she  lived  not  much  in  society,  howabd 
but  was  not  confined ;  she  went  about  visiting,  and  was  diqby. 
visited  to  a  certain  extent,  and  the  Duke,  it  is  not  denied  (but 
if  so,  that  will  be  the  subject  of  inquiry),  paid  for  her  main- 
tenance ;  and  when  living  separate  for  several  years  as  she  did, 
and  having  a  separate  establishment,  he  paid  her  milliner's  bills, 
carriages,  and,  in  fact,  all  those  personal  expenses  with  which, 
more  or  less,  pin-money  has  connection.  The  committee  having 
done  nothing  in  this  matter  during  her  Grace's  life,  on  her  death 
her  personal  representative  preferred  a  claim  against  the  personal 
representative  of  the  Duke,  to  this  effect :  The  Duchess  had  a 
right  to  so  much  a  year  for  pin-money  ;  if  she  had  been  a  person 
of  sound  mind  the  demand  could  not  have  gone  back  beyond  a 
year,  because  beyond  a  year,  or  a  year  and  a  fraction,  the  Court 
never  has  allowed  a  claim  for  pin-money  to  go  back.  But  this 
is  said  to  be  upon  the  presumption,  that  the  wife  by  acquiescence 
releases  the  claim ;  and  as  that  presumption  can  have  no  place 
in  the  case  of  a  lunatic,  the  Court,  *it  is  contended,  is  not  con-  [  ♦«53  J 
fined  to  the  year,  or  the  year  and  a  fraction,  in  this  case  as  it 
vould  be  in  any  other,  but  must  go  back  the  w^hole  time ;  and 
accordingly  83,000Z.,  or  thereabouts,  is  the  sum  which  is  sub- 
stantially awarded  by  this  decree,  to  be  paid  by  the  personal 
representative  of  the  Duke,  to  the  personal  representative  of  the 
I>uches8,  in  respect  of  an  unsatisfied  and  unreleased  claim  of 
pin-money. 

First,  I  must  observe,  that  there  is  no  case  in  which  it  has 
ever  been  held,  as  far  as  I  know,  that  the  personal  representa- 
tives of  the  wife  can  go  back  for  a  year,  or  even  any  part  of  a 
year,  for  the  arrears  of  pin-money.  That  the  wife  herself  can 
go  back  is  admitted ;  but  then  they  say,  on  the  part  of  the 
respondent,  if  the  wife  can  go  back  for  a  year,  it  follows  as  a 
niatter  of  course  that  her  representative  can  go  back ;  because 
how  can  one  have  a  claim  which  does  not  survive  to  the  repre- 
sentative? I  see  a  very  material  difference  between  the  wife 
herself  and  her  personal  representative,  in  respect  to  pin-money. 
There  may  be  no  difference  in  the  case  of  an  ordinary  debt,  where 
there  is  no  peculiar  relation  between  the  debtor  and  the  creditor, 
which  peculiar  relation  it  is  that  distinguishes  pin-money  from 
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Howard      all  other  cases.     What  signifies  it  to  the  debtor  whether  he  pays 

DiGBv.  ^^^  creditor  himself,  or  his  personal  representative?  What 
signifies  it  to  me,  if  I  owe  1,000Z.  of  annuity  to  A.  B.,  whether 
I  pay  it  to  A.  B.  himself,  or,  if  A.  B.  dies,  I  pay  it  to  C.  his 
representative?  I  am  bound  to  pay  him,  and  his  executors, 
administrators  and  assigns ;  and  though  at  law  my  debt  is  not 
assignable,  yet  in  equity  it  is  assignable,  and  I  am  bound  to  pay 

[  *6i>4  ]  the  representative  just  as  much  as  I  was  bound  to  *pay  the  original 
creditor.  But  is  that  the  same  entirely  and  in  all  respects  with 
pin-money  ?    Very  much  the  reverse. 

This  leads  me  to  consider  what  pin-money  is :  for  what  purpose 
and  wuth  what  view  it  is  set  apart  and  provided.  In  what  right 
the  wife  enjoys  it,  and  by  what  obligation  the  husband  pays  it. 
It  is  not  an  ordinary  debt ;  it  is  not  a  gift  from  the  husband  to 
the  wife,  out  and  out ;  it  is  not  to  be  considered  like  money  set 
apart  for  the  sole  and  separate  use  of  the  wife,  during  the  cover- 
ture, excluding  the  jus  vmriti ;  but  it  is  a  sum  set  apart  for  a 
specific  purpose,  due  to  the  wife  in  virtue  of  a  particular  arrange- 
ment, payable  by  the  husband  by  force  of  that  arrangement  and 
for  that  specific  purpose.  I  am  subject  to  be  corrected  upon  this 
as  upon  all  other  subjects,  and  to  be  better  informed,  but  I  have 
not  in  this  case  received  any  such  correction,  I  have  not  had  the 
benefit  of  any  light  better  than  I  possess  myself  ;  I  have  heard 
nothing  whatever  to  shake  my  opinion  that  pin-money  is,  with 
respect  to  the  personal  expense  of  the  wife,  for  the  dress  and  the 
pocket-money  of  the  wife ;  its  very  name  implies  a  connection 
with  the  person ;  it  means  that  which  goes  to  deck  the  person 
of  the  wife,  and  as  I  should  say,  upon  a  somewhat  larger  con- 
struction, to  pay  her  ordinary  expenses.  A  person  in  a  humble 
station  of  life,  pays  his  wife's  bills  as  he  pays  his  own  ;  a  person 
in  a  station  a  little  higher,  is  accustomed  to  make,  for  common 
convenience,  an  allowance  to  his  wife  of  so  much  for  house 
keeping  expenses,  and  so  much  over  for  her  own  dress  and  the 
dress  of  her  children  ;  a  person  in  a  higher  station  still,  makes 
a  general  arrangement,  which  probably  extends  over  years,  if 

[  *655  ]  not  over  the  whole  *coverture ;  and  a  person  in  a  higher  station, 
— in  the  highest, — makes  the  arrangement  of  pin-money  by  the 
marriage  settlement ;  which  is  as  much  as  to  say  ''  you,  the  wife,. 
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shall  not  be  reduced  to  the  somewhat  humiliating  necessity  of  howabd 
disclosing  to  me  every  want  of  a  pound  to  keep  in  your  pocket ;  digbt. 
or  of  taking  my  pleasure  and  obtaining  my  consent  every  time 
you  want  to  go  to  the  milliner's  shop  to  order  your  dress ;  but 
JOQ  shall  have  so  much,  consistent  with  my  estate  and  my 
income,  which  you  shall  retain  apart  from  me  and  exempt  from 
my  control."  It  is  a  refinement  which  the  law  has  introduced, 
peculiar  to  the  bargain  or  arrangement  previous  to  and  upon  the 
marriage.  The  husband  exempting  it  from  his  control,  may  be 
supposed  to  say,  **  there  shall  be  your  dress-money,  your  pocket- 
money,  your  fund  for  separate  personal  expenses  set  apart  for 
you  during  the  coverture." 

That  I  take  to  be  clearly  the  nature  of  pin-money ;  and  if  it 
be  so,  it  is  equally  clear  that  no  nobleman  or  person  of  however 
high  and  honourable  degree,  being  in  ever  so  wealthy  circum- 
stances, would  ever  dream  of  making  an  allowance  to  his  wife  for 
pin-money,  if  he  were  at  the  same  time  to  be  paying  all  her  bills 
year  after  year,  her  milliner's  bills  and  others,  over  and  above  her 
pin-money.  If  it  is  the  right  construction  of  law  upon  pin-money, 
that  the  husband  is  to  pay  the  bills,  although  he  has  provided 
the  other  fund,  the  sooner  it  is  known  to  all  persons  about  to 
enter  the  state  of  matrimony  the  better.  But  that  being  clearly, 
according  to  my  view  of  the  case,  not  the  intendment  of  the  law  upon 
the  subject,  and  pin-money  being  such  as  I  have  described  it,  I  take 
this  to  follow :  that  there  is  a  difference  between  this  provision 
and  a  debt  to  *strangers ;  a  difference  arising  from  a  separate  fund  [  *656  ] 
being  set  apart  as  pin-money,  and  from  the  mode  in  which  it  is 
to  be  expended,  the  kind  of  expense  which  it  is  intended  to 
defray ;  an  expenditure  in  which  the  husband  as  well  as  the  wife 
naay  be  said  to  have  an  interest,  for  the  wife  is  to  dress  according 
to  his  rank,  not  her  own.  Here  the  lady  became  the  wife  of  Mr. 
Howard  of  Greystoke  immediately,  but  she  became  in  expectancy 
a  Duchess ;  because  her  husband,  as  it  was  known  at  that  time, 
stood  in  the  line  of  succession  and  made  provision  for  the  event 
of  his  succession  to  Edward  then  Duke  of  Norfolk.  He  was  to 
pay  to  his  wife,  as  Duchess,  so  much  more  jointure,  and  so  much 
more  pin-money.  On  Duke  Edward's  decease  she  was  to  become 
the  very  first  lady  in  the  land,  as  a  subject;  next  to  the  Boyal 
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HowABD  family ;  she  was  to  be  provided  for  according  to  the  magnificence 
DiQBY.  of  that  high  station  of  Premier  Duchess  of  England,  occupying 
the  highest  station  which  any  female  subject  of  the  King,  out 
of  his  own  Royal  family,  could  possess  ;  she  was  to  be  adorned 
according  to  her  degree,  not  as  Miss  Frances  Fitzroy  Scudamore, 
or  Mrs.  Howard,  but  as  the  wife  of  Charles,  Duke  of  Norfolk,  and 
hereditary  Earl  Marshal  of  England.  She  was  to  maintain  that 
station  which  she  derived  from  being  his  consort ;  a  station  next 
to  Royalty  in  the  society  of  this  country.  It  was,  therefore,  the 
Duke's  interest  that  this  money  should  be  retained  for  supporting 
his  wife's  rank,  and  this  ample  provision  was  made  plainly  with 
a  view  to  supporting  the  station  of  his  wife;  the  Duke  her 
husband  had  the  fund  in  a  certain  degree  in  his  own  power,  and 
it  is  in  contemplation  of  that  power  that  the  law  says  "  you  shall 
[  *657  ]  not  go  back  beyond  a  year."  If  his  wife  *chose  to  dress  herself 
like  a  mechanic's  housewife,  or  a  farmer's  dame,  or  as  a  ^ere 
servant,  instead  of  the  first  Duchess  of  the  land,  and  to  pay  25/. 
of  her  1,000/.  a  year  for  dress,  instead  of  appearing  in  the  attire 
becoming  her  condition  ;  if  instead  of  paying  for  dress,  of  which 
the  Duke  of  Norfolk  would  have  no  reason  to  be  ashamed  when 
he  took  her  to  Court,  she  dressed  like  a  tradesman's  wife,  and 
filed  a  bill  in  Chancery  for  the  savings  of  the  annuities,  the 
Court  of  Chancery  would  not  have  given  her  an  account  of  the 
fund. 

It  is  an  error  to  suppose  that  the  ground  on  which  that  Court 
would  refuse  to  go  back  a  year,  is  only  because  of  the  supposed 
satisfaction  by  acquiescence  ;  that  is  not  the  sole  reason.  The 
Court  refuses  to  go  back  for  this  obvious  reason  ;  that  the  money 
is  meant  to  dress  the  wife  so  as  to  keep  up  the  dignity  of  the 
husband,  not  for  the  mere  accumulation  of  the  fund  ;  and  as  it 
meant  that  the  money  should  be  expended  for  thehusband's  honour, 
to  support  his  and  her  rank  in  society,  if  the  femme  did  not 
choose  to  pay  away  the  money  to  the  baron's  honour,  she  would 
in  vain  come  to  the  Court  of  Chancery  and  pray  **  order  payment 
of  9,000/.  into  my  banker's  for  10  years  ;  for  I  only  spent  1,000/., 
when  it  was  meant  that  I  should  spend  10,000/."  The  Court  of 
Chancery  would  say,  "your  Grace  comes  here  in  vain;  you 
might  have  asked  it  year  by  year,  and  we,  if  you  had  asked  it, 
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should  have  given  it  to  you."     Now  that  is  good  practice,  it  is      Howard 

bOund  reason  and  plain  common  sense  ;   it  provides  a  check  and       dioby. 

control  to  the  husband,  it  secures  the  appropriation  of  the  money 

to  its  natural  and  original  purpose ;  and  it  is  for  that  view,  quite  as 

much  as  on  account  of  the  presumed  satisfaction  by  acquiescence, 

that  the  *Coui"t  of  Chancery  on  principle,  and  by  a  settled  rule      [  •658  ] 

on  the  subject,  will  not  allow  a  wife  to  claim  pin-money,  beyond  a 

year.     This  illustrates  the  reason   urged  by  the  appellant *s 

counsel,  and  the  distinction  they  justly  took  in  the  course  of  this 

argument,  between  the  representative  taking  the  money,  and  the 

wife  herself  taking  it.  '  It  is  one  thing  to  say,  that  during  the 

wife^s  life-time,  a  year's  arrear  shall  go  to  the  wife ;  and  a  totally 

different  thing  to  say,  that  the  Duke  of  Norfolk  shall  pay  the 

wife's  personal  representative  1,000Z.     The  Court  of  Chancery 

sees  that  the  Duke  of  Norfolk   may  have  some   interest  and 

advantage  in  having  paid  the  wife  1,000{.  of  arrear,  because  it 

pays  the  milliner's  bills,  which,  but  for  that,  he  is  liable  to  pay  ; 

if  she  has  run  up  1,000Z.  of  debt  with  her  milliner  for  dress,  or 

with  her  jeweller  for  the  wear  and  tear  of  jewellery  and  other 

ornaments ;   if  she  has  incurred  a  bill  which  is  consistent  with 

the  degree  and  station  of  the  Duke,  he  might  be  compelled  by  an 

action  at  law  to  pay  it ;   but  if  the  pin-money  is  paid  to  the 

representative  of  the  wife,  the  Duke  is  still  liable  to  the  action, 

and  that  forms  a  most  material  distinction  between  this  and  the 

case  of  a  common  debt.     If  I  have  a  debt  against  the  Duke  of 

Norfolk,  it  is  quite  immaterial  to  him  whether  he  pays  it  to  me, 

or  to  my  representatives  after  my  death ;  because  if  he  pays  it  to 

my  representatives,  he  is  not  liable  to  pay  it  over  again ;  but  very 

different  is  this  debt  of  pin-money;    for  if  he  pays  it  to  his 

Duchess's  representative  the  year  after  her  death,  he  is  liable  to 

pay  the  Duchess's  milliners,  if  they  bring  an  action  against  him 

for  her  dress,  even  after  he  has  paid  it  to  the  Duchess's  personal 

representative.     This  is  a  convincing  proof  of  the  total  difference 

btween  the  two  *cases ;  it  illustrates  strongly  that  which  is  the       [  *6r)9  ] 

foundation  of  my  opinion,  the  difference  between  pin-money  and 

other  claims ;  but  it  also  answers,  and  I  think  irresistibly  answers, 

the  argument  urged  with  some  plausibility  for  the  respondents, 

that  if  the  money  due  to  the  Duchess  were  a  year's  arrear,  or  a 
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Howard  year  and  a  fraction  of  a  year's  arrear,  as  one  of  the  cases  gives 
DiQBY.  i^>  therefore  the  same  must  be  equally  due  to  the  Duchess's  repre- 
sentatives. No  case  can  be  produced  which  shews  that  a  single 
farthing  has  been  given  by  the  Court  of  Chancery,  even  for  a 
month's  arrear  of  pin-money,  to  the  wife's  representatives ;  to 
the  wife  herself  it  has  been  given,  but  never  to  her  representatives. 

I  have  dwelt  so  long  upon  this  part  of  the  case,  not  merely  to 
illustrate  the  distinction  I  take  between  pin-money  and  other 
separate  estate  of  the  wife,  but  for  another  reason  also,  because  it 
carries  your  Lordships  a  good  way  in  the  argument  upon  that  part 
of  the  case  which  I  am  now  about  to  dispose  of,  and  materially  aids 
the  appellant's  argument,  where  he  denies  altogether  his  liability 
even  for  one  year's  arrear  of  this  pin-money ;  denies  that  the 
personal  representative  of  the  Duchess  has  a  right  to  claim  any 
arrears. 

I  proceed  now,  my  Lords,  to  apply  the  argument  to  the  first 
part  of  the  case,  with  which  alone  I  am  now  dealing.  It  is  surely 
a  very  imperfect  view  which  is  taken  of  the  foundation  of  the 
cases  in  Chancery,  allowing  a  year's  arrear  to  be  claimed  by  the 
wife  during  her  life,  to  say  that  this  is  owing  to  a  presumption  of 
satisfaction  of  the  income  of  former  years ;  I  think  that  that  is 
not  the  only  foundation;  I  have  suggested  another  from  the 
nature  of  pin-money ;  but  I  will  state  to  your  Lordships  a  ground 
[  •660  ]  *  which  seems  in  the  present  case  decisive  against  the  jud^ent 
of  his  Honour ;  there  is  a  presumption  of  actual  satisfaction  of 
the  party's  demand  in  this  way :  The  wife  having  the  pin-money 
allowed  her  for  the  purpose  of  her  apparel  and  pocket-money,  the 
Court  says,  "  we  will  not  suppose  you  to  be  above  a  year  without  the 
means  of  dressing  yourself  according  to  your  rank,  or  paying  your 
tradesmen's  bills ;  but  we  will  suppose  that  the  year  before,  and 
in  all  preceding  years,  they  were  paid  by  the  husband ;  and  we 
know  that  if  he  has  not  paid  them,  he  is  liable  to  pay  them,  being 
for  necessaries  according  to  his  state  and  degree."  Can  any 
person  who  considers  the  subject,  doubt  that  precisely  the  same 
presumption  is  applicable  to  the  case  of  this  noble  lady,  as  to  the 
case  of  any  wife  who  might  have  been  of  sane  mind  all  her  life  ? 
It  is  true  the  Duchess  was  of  non-sane  mind  and  memory ;  it  is 
true  that  the  inquisition  declares  this  affliction  to  have  begun  in 
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1782.  Bat  is  a  lunatic  incapable  of  receiving  the  benefits  of  the  Howard 
expenditure  of  money  ?  May  not  money  be  expended  for  her  ?  digby. 
Might  not  the  Duke  pay  her  milliner's  bills  ?  Might  not  he  pay 
for  the  ornaments  of  the  person  decked  in  them,  to  his  credit  and 
her  own?  Might  not  all  this  happen  year  after  year,  just  as 
much  if  she  were  lunatic  as  if  she  were  of  sound  mind  ?  The 
argument  for  the  respondent  is  this :  you  cannot  presume  satis- 
faction, because  she  cannot  release  a  debt,  being  a  lunatic ;  you 
cannot  presume  silence  to  be  acquiescence,  or  an  abandonment 
or  waiver  of  her  claim ;  because  silence  in  a  lunatic  would  not 
make  that  claim  amount  absolutely  to  anything.  I  agree  that 
generally  speaking  it  does  not;  but  there  is  another  principle, 
there  is  another  presumption  to  be  taken  into  the  account,  *  which  [  *66i  ] 
is  applicable  to  the  case,  and  that  is  the  ground  upon  which  the 
Court  acts  in  giving  nothing  beyond  the  year,  or  at  most  the  year 
and  fraction ;  the  presumption  is  this,  that  the  money  has  been 
paid,  if  not  directly  to  the  wife  in  money,  yet  received  to  her  use 
in  bilk  paid  by  the  husband,  in  discharge  of  debts  incurred  for 
necessaries,  or  ornaments  for  the  use  of  the  wife's  person.  Will 
any  man  contend  that  such  a  principle  of  decision  does  not  apply 
to  the  case  of  a  lunatic  ?  Can  it  be  doubted  that  a  lunatic  may 
receive  payment  by  the  discharge  of  her  milliner's  bills,  and  that 
thereby  her  demand  for  pin-money  may  be  satisfied  ? 

Pin-money  is,  in  its  nature,  for  the  use  and  purpose  of  paying 
these  bills ;  the  only  difference  is,  that  the  Duke  of  Norfolk, 
instead  of  paying  over  to  his  Duchess  money  wherewith  she  might 
pay  her  milliner,  paid  her  milliner,  and  saved  her  the  trouble  of 
transmitting  the  sum.  The  law  on  this  point,  at  least,  is  as  clear 
both  in  equity  and  in  lunacy  and  at  common  law,  as  that  a 
man's  eldest  legitimate  son  is  his  heir  to  freehold  land.  A 
limatie  dannot  bind  himself  by  bond  or  by  bill ;  a  lunatic  cannot 
release  a  debt  by  specialty ;  cannot  be  a  cognizor  in  a  statute 
merchant,  staple,  a  judgment,  warrant  of  attorney,  or  any  other 
security,  I  admit ;  but  that  a  lunatic  cannot  receive  payment  of 
a  debt,  cannot  receive  money's  worth,  and  thereby  make  himself, 
his  executors  and  administrators,  that  is,  his  assets,  liable  in 
discharge  for  what  he  has  received,  I  hear  to-day  for  the  first 
time.    I  do  not  say  that  I  hear  it  broadly  stated,  because  the 
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HowAHi)  learned  counsel  are  too  good  lawyers  to  state  such  a  proposition 
DioBY.  directly ;  but  I  hear  it  assumed  ;  I  hear  arguments  built  on  the 
[  ♦662  assumption,  arguments  which  but  for  that  assumption  *crumble 
into  pieces  the  moment  you  touch  them.  It  is  the  foundation  of 
the  whole  of  those  arguments.  I  constantly  pressed  the  learned 
counsel  to  say  what  possibility  there  was  of  distinguishing  the 
case  of  the  Duchess  being  a  lunatic,  from  that  of  any  other  wife 
not  being  a  lunatic,  in  respect  of  the  presumption  of  payment  of 
milliner's  bills,  and  upon  the  position  that  the  Duke,  her  husband, 
was  not  bound  to  pay  twice  over  the  money  provided  for  the 
payment  of  these  bills ;  and  I  think  I  received  not  only  no  satis- 
factory answer,  but  no  answer  at  all ;  I  generally  received  an 
argument  upon  another  part  of  the  case,  in  answer  to  those 
inquiries. 

In  the  case  of  the  Earl  of  Poi'tsmouth  (i),  a  heavy  bill  was 
made  the  subject  of  an  action,  by  a  coach-maker,  against  his 
committee,  for  whom  I  was  of  counsel.  The  Earl  was  an 
undoubted  lunatic,  found  so  on  inquisition  after  much  litigation  : 
the  jury  had  carried  back  their  finding  beyond  the  period  of  the 
coach-maker's  bill ;  consequently  the  production  of  that  inquisition 
was  pHind  facie  evidence  of  the  lunacy.  The  jury,  on  the  trial 
of  the  action,  found  for  the  plaintiff,  under  the  direction  of  the 
Lord  Chief  Justice  ;  and  the  Court  afterwards  refused  to  disturb 
the  verdict,  holding  that  the  committee  were  bound  to  pay,  not- 
withstanding the  finding  upon  the  inquisition.  A  case  occuiTed 
a  year  after  at  York,  to  the  same  effect :  there  we  set  up  a  defence 
of  lunacy,  and  Mr.  Justice  Bayley  would  hardly  allow  the  objec- 
tion to  be  raised.  He  said,  '*you  cannot  stultify  yourselves  in 
this  way.  Is  a  man  of  doubtful  sanity  to  go  about  dealing  with 
honest  tradesmen,  and  to  say  afterwards  that  he  will  set  up  his 
[  •66H  ]  lunacy  to  *avoid  paying  the  bills  ?  There  is  nothing  extravagant 
in  this  bill ;  there  was  nothing  to  give  the  party  notice  that  he  was 
dealing  with  a  madman  ;  he  got  the  goods  delivered  to  him.'' 
A  verdict  was  recovered,  and  the  defendants  never  sought  to  set 
it  aside.  The  practice  is  the  same  in  Chancery  on  matters  of 
lunacy.  Nothing  is  more  common  than  for  the  Chancellor  to 
confirm  a  Master's  report,  making  allowances  to  A.  B.  for  monies 
(1)  Baxter  v.  Earl  of  Portsmouth,  5  B.  &  C.  170. 
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paid  for  the  use  of  the  lunatic, — to  G.  D.  for  having  maintained      Howard 

the  lunatic ;  to  E.  F.  for  having  clothed  the  lunatic.    Upon  what       dioby. 

ground  are  all  these  allowances  made  ?  Not  from  kindness,  not  from 

charity,  not  for  the  convenience  of  the  parties ;  but  because  they 

are  debts ;  because  in  the  eye  of  that  Court,  be  it  a  court  of  law, 

or  a  court  of  equity,  or  the  Chancellor  sitting  in  lunacy,  they  are 

valid  debts  incurred  by  the  insane  person,  and  are  discharged  by 

the  justice  of  the  Court.    It  is  certainly  done  not  for  the  interest 

of  the  lunatic,  because  that  would  be  better  consulted  by  rejecting 

tiie  claim,  and  by  saying,  "  Why  did  you  throw  away  your  money 

or  your  care  on  an  insane  person,  who  had  not  the  power  of 

paying  you,  or  binding  himself  to  pay  you,  and  who  could  give 

no  acknowledgment  for  it  ?  " 

Now  these  cases  can,  upon  no  conceivable  principle,  be  dis- 
tmgmshed  from  the  one  I  am  now  considering ;  for  they  all  shew 
that  a  lunatic, — ^whose  silence  would  be  no  consent,  whose 
acquiescence  would  not  be  a  waiver,  whose  obligation  by  a  bond 
would  not  bind  him,  whose  conusance  of  a  judgment  would  not 
bind  him  to  the  conusee, — may  nevertheless,  by  receiving  the 
property  of  another,  and  using  it  for  his  own  benefit,  or,  as  in 
this  case,  by  receiving  clothes,  or  the  value  in  payment  for 
^millinery  or  repairs  of  articles  of  dress,  so  far  bind  himself  to  [  *66i  ] 
the  person  who  pays  for  the  goods,  as  to  enable  the  latter  to  set 
off  the  money  so  paid  for  the  lunatic,  against  a  claim  in  our 
Courts  ift  pari  materia ;  that  is,  against  the  claim  of  money  which 
was  provided  as  the  alternative  of  his  not  paying  for  the  goods. 
The  Duke  pays  for  the  dress,  instead  of  paying  the  1,000{.  a 
year ;  and  the  party's  being  a  lunatic  is  no  more  a  reason  for 
refusing  him  the  power  to  set  off  money  so  paid  to  the  milliners, 
than  if  she  were  a  person  of  sound  mind,  where,  ex  conceaHs,  it 
is  quite  clear  it  would  be  set  off.  I  feel  no  doubt  whatever  upon 
this  point,  and  have  no  hesitation  in  pronouncing  my  opinion, 
that  as  r^ards  the  judgment  of  the  Vice- Chancellor,  it  cannot 
stand;  that  the  case  must  at  all  events  be  referred  to  the  Master, 
^th  power  to  the  personal  representative  of  his  Grace  the  late 
Duke  of  Norfolk,  to  set  off  whatever  may  be  proved  to  have  been 
properly  paid  by  >iiTn  in  respect  of  the  lunatic's  dress,  &c. 

Upon  the  other  question,  whether  any  claim  at  all  by  the 

B.1L— VOL.  xxxvn.  19 


290  1884,    H,  L.    2  CL.  &  FIN.  664—675.  [b.b. 

Howard  representative  is  to  be  allowed,  I  profess  to  have  an  inclination 
DioBT.  of  opinion  favourable  to  the  appellant.  I  have  stated  generally 
the  grounds  upon  which  I  distinguish  pin-money  from  all  other 
debts ;  upon  these  grounds,  as  at  present  advised,  I  incline  to 
reject  altogether  this  claim  of  pin-money  by  the  personal  repre- 
sentative of  the  Duchess,  against  the  Duke's  representative,  as 
inconsistent  with  the  nature  of  the  thing.  But  this  part  of  the 
case  is  of  the  first  impression.  I  have  heard  the  arguments 
urged  for  the  respondent  with  very  great  ability  by  both  his 
learned  counsel,  who  have  done  all  possible  justice  to  their  client ; 
and  I  wish  to  be  assisted  on  this  part  of  the  case,  by  the  reply  of 
the  learned  counsel  for  the  appellant. 

[After  further  argument  by  Sir  Charles  WethereU  for  the 
appellant,  in  reply,  the  Lord  Chancellor  said :] 

[  674  ]  Upon  a  subject  of  this  sort,  where  authority  is  so  scanty,  that 

you  hardly  can  find  any  dictum  in  the  books  as  to  the  purposes 
to  which  pin-money  is  devoted,  I  am  far  from  thinking  little  of 
the  general  sense  of  your  Lordships,  who  are  the  persons  of  all 
others  most  conversant  with  the  nature  and  object  of  pin-money, 
and  whose  settlements  are  made  with  reference,  in  some  d^ree 
at  least,  to  its  amount.  It  is  a  very  material  fact,  in  a  case 
where  authority  is  so  little  to  be  had,  that  the  general  opinion 
of  all  those  who  give  pin-money,  either  to  their  own  wives 
or  to  the  wives  of  their  sons  upon  marriage,  should  be  entirely 
coincident  with  the  view  to  which  the  argument  led,  namely  that 
it  is  a  sum  allowed  to  save  the  trouble  of  a  constant  recurrence 
by  the  wife  to  the  husband  upon  every  occasion  of  a  milliner's 
bill,  upon  every  occasion  of  a  jeweller's  account  coming  in. 
I  mean  not  the  jeweller's  account  for  the  jewels,  because  that 

[  *675  ]  is  a  very  different  question ;  but  I  mean  for  the  ^repair,  and  the 
wear  and  tear  of  trinkets,  and  for  pocket-money,  and  things 
of  that  sort.  I  do  not,  of  course,  mean  the  carriage,  and  the 
house  and  the  gardens,  but  the  ordinary  personal  expenses.  It 
is  in  order  to  avoid  the  necessity  of  a  perpetual  recurrence  by  the 
wife  to  the  husband,  that  a  sum  of  money  is  settled  at  the 
marriage,  which  is  to  be  set  apart  to  the  use  of  the  wife,  for 
the  purpose  of  bearing  those  personal  expenses.    I  stated  the 
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eonseqoences  of  this  doctrine,  and  that  they  appeared  to  exclude      Howabd 
the  clainiy  and  left  little  or  no  doubt  upon  the  question,  save       diobt. 
upon  one  part  of  it ;  and  that  is,  how  far  personal  representatives 
were  entitled  to  go  back  a  year,  or  a  year  and  a  fraction.    I  stated 
the  reasons  why  I  considered,  in  the  first  place,  that  the  nature 
of  pin-money  excluded  the  claim,  by  whomsoever  made,  for  the 
by-gone  thirty-three  years ;  and  that  in  the  next  place,  the  nature 
of  pin-money  seemed  also  to  exclude  a  claim  by  personal  repre- 
sentatives, even  for  the  smallest  portion  of  the  period.    I  stated 
the  reason  why  the  proposition  of  exclusion,  both  as  to  the  large 
and  as  to  the  lesser  extent,  seemed  to  follow  from  the  nature 
of  pin-money.    I  took  further  time  to  consider  this  part  of  the 
ease,  and  the  result  has  been  to  confirm  my  opinion  upon  both 
the  points,  and  I  will  now  shortly  state  the  grounds  :  First,  with 
respect  to  the  whole  period;   shall  it  be  said  that  the  money 
allotted  to  the  wife,  is  so  allotted  to  her  that  she  may  consider 
it  as  a  sum  given  every  year,  to  do  with  it  as  she  pleases  ?    That 
her  Grace  of  Norfolk,  the  first  lady  in  England  after  the  blood 
Boyal— who  takes  precedence  of  all  the  Eang's  female  subjects 
while  her  husband  is  preceded  by  several  from  official  rank, — 
shall  it  be  said  that  this  lady  may  dress  herself  like  a  peasant's 
wife;  may  lay  out  101.  by  the  year  upon  *her  own  personal      [♦676] 
expenses ;  may  give  no  monies  either  in  charities  to  the  poor, 
or  in  largesse  to  her  servants,  her  attendants,  or  her  maidens  ? 
In  former  times,  when  pin-money  was  first  introduced,   the 
Duchess  of  Norfolk  had  ladies  in  waiting,  esquires'  wives  and 
barons'  daughters,  just  as  the  Queen  of  England  has  at  this  day. 
The  less  aristocratic  habits  of  modem  times  have  altered  that,  but 
pin-money  was  invented  in  the  days  when  the  Duchess  of  Norfolk 
vas  more  like  a  princess  than  a  subject ;  shall  it  be  said  then 
that  this  distinguished  lady  is  to  give  no  largesse  to  any  of  her 
attendants  or  servants ;  that  she  may  dress  herself  either  so  that 
abe  shall  not  be  admitted  at  Court,,  or  so  that  she  shall  never 
appear  at  a  county  meeting,  or  an  Assize  ball,  or  upon  any 
of  those  occasions  where  the  nobility  of  the  country  shew  them- 
selves among  their  fellow  subjects ;  that  she  may  dress  herself 
in  such  a  manner  that  she  shall  not  be  able  to  shew  her  face 
At  those  places  of  resort,  or  so  that  if  she  appears,  her  noble 
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Howard  consort  shall  be  ashamed  of  seeing  her  there,  and  of  owning  his 
DioBT.  connexion  with  her ;  that  she  may  in  every  respect  spare  every 
expense  upon  her  person,  and  hoard  her  pin-money;  that  she 
has  a  right  to  do  so  in  neglect  of  the  rank,  and  in  spite  of  the 
authority  of  her  husband  ;  and  when  her  husband  dies  that  she 
may  claim,  or  when  she  dies  that  her  representatives  may  claim, 
the  whole  arrears  of  this  pin-money,  as  if  it  had  been  set  apart 
as  an  annuity  of  which  she  had  a  right  to  the  sole  and  separate 
use,  and  to  the  arrears  of  which  she  had  just  as  good  a  right  as 
her  husband  had  to  the  residue  of  the  estate  upon  which  that 
annuity  stands  charged  ?  Is  that  a  tenable  proposition  ?  The 
principle  of  this  decree  cannot  stop  short  of  that  proposition; 
they  who  maintain  it,  must  either  maintain  that  proposition, 

[  •677  ]  *or  they  are  out  of  Court  and  can  maintain  nothing.  I  deny 
that  such  is  the  nature  of  this  provision ;  it  is  meant  for  the 
wife's  expenditure  on  her  person,  it  is  to  meet  her  personal 
expenses,  and  to  deck  her  person  suitably  to  her  husband's 
dignity,  that  is,  suitably  to  the  rank  and  station  of  his  wife. 
It  is  a  fund  which  she  may  be  made  to  spend  during  the 
coverture,  by  the  intercession  and  advice,  and  at  the  instance 
of  her  husband.  I  will  not  go  so  far  as  to  say,  because  it  is  not 
necessary  for  the  purpose  of  this  argument,  that  he  might  hold 
back  her  pin-money  if  she  did  not  attire  herself  in  a  becoming 
way.  I  should  not  be  afraid,  however,  of  stretching  the 
proposition  to  that  extent,  but  I  am  not  bound  here  to  do  so, 
because  if  during  her  coverture  a  claim  was  made  by  her,  (and 
this  is  one  distinction  between  the  claim  of  the  wife,  and  the 
claim  of  her  personal  representatives  after  her  death),  the  absurd 
and  incredible  state  of  things  that  I  have  put  as  the  consequence, 
the  case  of  her  attiring  herself  in  an  unbecoming  manner,  never 
could  happen  if  the  pin-money  is  only  to  be  claimed  by  herself ; 
for  in  that  case  the  Duke  would  of  course  say,  ''If  you  do  not 
dress  as  you  ought  to  do,  what  occasion  have  you  for  pin-money  ?  " 
He  need  not  refuse,  but  he  remonstrates ;  he  uses  that  influence 
which  the  law  supposes  him  legitimately  to  have  over  his  wife, 
and  sees  that  the  fund  is  duly  expended  for  its  proper  purposes. 
The  purpose  is  not  the  purpose  of  the  wife  alone ;  it  is  for  the 
establishment,  it  is  for  the  joint  concern,  it  is  for  the  maintenance 
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of  the  common  dignity ;  it  is  for  the  support  of  that  family  whose      Howard 
brightest  ornament  very  probably  is  the  wife ;  whose  support  and       dio'bt. 
strength  is  the  husband,  but  whose  ornament  is  the  wife.    It  is  to 
support  the  dignity  and  splendour  of  the  joint  establishment  con- 
sisting of  husband  *and  wife,  that  part  of  the  whole  expenditure      [  *678  ] 
is  for  the  support  of  the  wife  herself.    Then  does  it  not  follow  from 
thence  that  the  husband  has  a  direct  interest  in  the  expenditure  of 
the  pin-money  ?    He  has  a  right  to  have  the  pleasure  of  it,  to  have 
the  credit  of  it,  to  be  spared  the  eyesore  of  a  wife  appearing  as 
misbecomes  her  station :  that  is  the  distinction  and  the  object 
of  pin-money. 

Having  stated  the  principle,  I  have  now  to  shew  its  application 
to  the  two  branches  of  this  case ;  the  one  relating  to  the  thirty- 
three  years,  and  the  other  to  the  year,  or  the  year  and  a  fraction. 
I  say  it  follows  from  the  principle,  as  to  the  first  branch,  that 
if  during  the  longer  period  the  expenses  of  her  person,  and  the 
demands  upon  her  pocket  for  those  things  to  which  pin-money 
is  applicable,  have  been  defrayed  by  her  husband  ;  if  he  has  not 
only  kept,  during  her  unfortunate  illness,  a  separate  establish- 
ment for  her,  providing  for  those  expenses  for  her,  from  which 
pin-money  stands  apart,  (as  house  and  garden,  servants,  carriage 
and  horses,)  but  has  also  during  all  that  time  paid  all  the 
milliners'  bills,  all  the  wear  and  tear  of  trinkets,  all  the  little 
expenses  of  pocket-money;  then  I  say,  that  even  if  she  were 
alive  and  came  for  an  account,  she  could  not  have  it  both  in  the 
one  way  and  in  the  other ;  she  could  not  have  it  both  in  kind 
and  in  money ;  she  could  not  have  the  bills  paid  for  her,  and  the 
money  paid  to  her  which  was  originally  settled  upon  her  for  the 
sole  purpose  of  paying  those  bills.  That  I  hold  to  be  a  perfectly 
clear  proposition  ;  yet  no  account  whatever  has  been  directed  on 
that  principle,  in  the  decree  referring  it  to  the  Master  to  take  an 
account ;  and  it  is  not  denied  that  those  expenses  were  paid  by 
the  Duke  during  the  coverture.  In  the  next  place,  there  is  this 
material  ^observation,  which  applies  to  both  branches  of  the  case,  [  *679 1 
and  in  my  view  disposes  of  the  whole.  If  she  comes  forward  and 
makes  the  claim  during  coverture,  of  course  the  husband  takes 
care  that  the  bills  are  paid,  and  he  has  an  opportunity  of  con- 
trolling her,  so  that  she  shall  not  go  and  game,  for  example,  with 
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Howard  her  pin-money,  and  leave  him  to  pay  her  milliners'  bills.  But 
DioBT.  i'  the  same  claim,  whether  it  be  for  thirty-three  years  or  for 
twelve  months,  may  be  made  by  her  personal  representatives 
after  her  death,  either  upon  the  husband  if  he  is  living,  or  upon 
his  representatives  if  he  has  predeceased  her,  then  what  follows? 
he  is  bound  to  pay  the  pin-money,  and  he  is  liable  to  the  bills 
too  ;  because  the  husband  is  liable  to  pay  the  bills  of  dressmakers 
and  other  such  persons,  provided  the  articles  furnished  are  of  a 
kind  suited  to  his  and  his  wife's  station  in  life.  That  is  the 
meaning  which  the  law  affixes  to  the  term  necessaries ;  and 
nothing  will  relieve  him  from  the  claim  of  necessaries  except 
a  proof  (and  that  only  when  the  husband  is  living  apart  from 
the  wife)  that  they  are  separated,  that  he  has  made  an  allowance 
adequate  to  her  support,  and,  as  the  late  cases  in  the  Court  of 
King's  Bench  have  determined,  that  he  has  actually  paid  the 
sum  allowed  for  her  separate  maintenance.  Nothing  short  of  this 
defeats  the  claim  for  necessary  expenses.  Therefore  the  Duke's 
representatives  would  be  liable  to  pay  the  bills  for  which  that 
pin-money  was  allotted.  Can  it  be  contended  that  such  is  the 
law,  that  such  is  consistent  with  the  nature  of  this  provision? 
It  might  as  well  be  said,  that  pin-money  means  an  annuity  set 
apart,  a  separate  sum  set  apart  for  the  wife  during  the  coverture, 
which  she  may  use  as  she  pleases,  and  come  upon  her  husband 
for  her  personal  expenses  besides :  such  a  proposition  cannot  be 
[  •680  ]  maintained  in  any  consistency  *with  principle,  or  deduced  from 
any  authority  that  can  be  referred  to  on  the  subject. 

Upon  these  grounds,  I  have  no  doubt  that  the  judgment 
appealed  from  is  wrong;  I  have  stated  several  others  upon 
former  occasions  ;  and,  upon  both  those  propositions,  eveiytlung 
which  I  before  said  has  appeared  to  me,  upon  further  considera- 
tion, to  be  well  founded.  I  have  no  hesitation,  therefore,  in 
recommending  to  your  Lordships  to  reverse  the  decree  of  the 
Court  below,  after  making  one  further  observation :  it  is  this, — 
that  there  is  not  only  no  one  instance  shewn,  but  nothing  like 
an  instance,  of  pin-money  having  been  allowed  except  to  the 
wife.  It  is  one  thing  to  allow  it  to  the  wife,  it  is  another  thing 
to  allow  it  to  the  wife's  representatives ;  and  should  we  affirm 
this  decree,  we  should  not  only  go  the  length  of  laying  it  down 
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that  pin-money  is  an  unconditional  provision,  and  that  all  that 
the  husband  may  have  paid  for  the  wife  cannot  be  set  off  against 
the  claim,  whether  the  claim  be  made  during  the  wife's  lifetime, 
or  after  her  decease  by  her  representatives ;  but  we  should  be 
afSrming  another  proposition,  for  the  first  time :  we  should  be 
making  a  precedent,  the  first  that  can  be  shewn  to  exist,  of 
a  claim  of  pin-money  to  any  extent  whatever  allowed  to  the 
wife's  personal  representatives  after  the  wife's  death ;  and  I  am 
not  prepared  to  advise  your  Lordships  to  make  any  such 
precedent:  it  would  be  going  further  than  any  case  has  yet 
gone;  it  would  be  contrary  to  every  principle  of  the  law 
generally,  and  to  the  whole  spirit  of  the  law  upon  this  subject. 


Howard 

V. 

DiOBT. 


The  question  was  then  put,  and  the 


Decree  was  reversed. 


TOULMIN  AND  Othees  v.  COPLAND. 

(2  Clark  &  FinneUy,  681—716.) 


1884. 
May  26,  30. 


Lord 

[Tms  case  will  be  reported  in  a  later  volume  of  Bevised    Bbouoham, 
Beports  corresponding  with  the  date  of  the  final  judgment,        ^^^ 
1840,  as  reported  in  7  CL  &  Fin.  849.]  Wtkfobd. 
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CHANCERY. 


1832.  POWIS  V.   HUNTER  (1). 

JVbt?.  29,  30.  ^    ^ 
(2  L.  J.  (N.  S.)  Ch.  31—32.) 

Bbouoham,  Contempt. 

L.O.  Publiahing  a  handbill,  cautioning  persons  from  pTirchasing  of  the 

[  31  ]  defendant  certain  goods,  on  the  ground  of  an  injunction  having  issued 

to  restrain  the  disposal  of  them,  not  a  contempt;  the  injunction  having 
been  obtained  bond  fide. 

In  this  cause,  an  injunction  ex  parte  had  been  obtained  on  the 
12th  of  October,  1832,  during  the  long  vacation,  restraining 
Hunter  from  parting  with  the  bills  of  lading  of  certain  goods, 
which  had  come  to  his  hands  by  way  of  consignment. 

On  the  18th,  the  next  day,  there  appeared  on  the  black  board 
in  the  Commercial  Sale  Boom,  and  in  other  of  the  public  resorts 
of  merchants  in  the  city,  a  handbill  in  the  following  words  : 

''  Whereas,  sundry  goods  have  been  and  may  be  sent  to  this 
country,  consigned  by  Messrs.  Hunter,  Watt  &  Co.,  of  Singapore, 
on  the  joint  account  of  Messrs.  Benjamin  Powis,  of  No.  2,  Great 
St.  Helen's,  merchant  (2),  and  some  of  such  goods  have  been  sent 
to  Mr.  James  Hunter,  jun.,  of  No.  10,  Austin  Friars,  as  the  said 
Benjamin  Fowls  has  been  advised  by  the  said  Hunter,  Watt 
&  Co.;  and  whereas,  an  injunction  has  been  granted  by  the 
Lord  Chancellor  to  restrain  the  said  James  Hunter,  jun.,  and 
—  Phillips  from  disposing  of  or  parting  with  the  bills  of  lading 
of  the  said  goods  or  any  part  thereof ;  all  persons  are  hereby 
cautioned  against  purchasing  or  advancing  any  money  on  any 
goods  or  merchandize  consigned  by  the  said  firm  of  Hunter, 
Watt  k  Co.  without  previous  enquiries  to  whom  the  same  belong, 
and  ascertaining  that  the  party  o£fering  the  same  for  sale  or 
pledge  has  authority  to  do  so. 

"  Oct.  18,  1882.'* 

The  plaintiff  and  his  solicitors  admitted  the  printing  and 
circulation  of  the  handbill,  and  the  motion  was,  that  they  might 
be  committed  for  contempt. 

(1)  CoaU  V.  Chadunck,  »94,  1  Ch.        (2)  Sic. 
347 ;  63  L.  J.  Ch.  328 ;  70  L.  T.  228. 
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Sir  E.  Sugdetty  for  the  motion,  contended,  that  no  person  is  Powis 
ever  jostified  in  using  any  order  of  the  Court  for  improper  hukteb. 
purposes ;  and  that  the  Court  would  not  allow  a  party  to  obtain 
an  injonction  ex  parte,  and  then  use  it,  as  he  contended  this  had 
been,  for  the  purpose  of  injuring  or  affecting  the  defendant's 
character.  The  black  board  on  which  this  handbill  was  fixed, 
is  where  notices  of  swindlers  are  put  up ;  and  the  process  of  the 
Court  ought  not  to  be  used  as  a  foundation  for  a  libel  upon  a 
man's  character. 

The  Lobd  Chancellor  : 

Suppose  it  to  be  a  libel,  is  it  therefore  a  contempt  ?  Is  it  a  con- 
tempt to  say  A.  B.  means  to  disobey  an  order  of  the  Court  ?  If 
you  can  shew  that  the  injunction  was  wrongly  obtained,  that 
might  make  a  difference  :  the  mere  charge  of  intent  to  break  an 
injunction  is  not  a  contempt. 

SirE.  Sugden  contended,  that  perverting  any  process  of  the 
Court  is  a  contempt ;  it  is  a  contempt  to  use  an  injunction  for 
the  purpose  of  a  libel. 

The  Lobd  Chancellor  : 

Suppose  a  person  says  that  one  against  whom  a  ca.  sa.  has 
issued  means  to  run  away;  it  may  be  a  libel,  but  it  is  not 
a  contempt. 

Mr.  Anderdon  : 

There  are  precedents  where  perverting  a  process  of  the  Court 
has  been  held  a  contempt ;  it  is  not  the  mere  printing  the  writ 
of  injunction  that  constitutes  the  offence,  it  is  the  connecting 
with  it  such  an  imputation  as  is  here  made  upon  the  defendant's 
character,  and  to  allow  it  to  pass  would  be  inconsistent  with  the 
proper  administration  of  justice :  Cann  v.  Catin  (i). 

Mr.  Knight,  for  the  plaintiff : 

This  is  different  from  the  case  of  Cann  v.  Cann,  which  was — 
publishing  an  advertisement  relating  to  an  answer :  the  mode 
adopted  here  was  only  calculated  to  give  effect  to  the  injunction, 
(1)  2  Yes.  Sen.  520. 
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PowiB       because  by  the  6  Geo.  IV.  c.  94,  any  person  in  possession  of  bills 

HuNTKB.      of  lading  is  deemed  owner  so  far  as  to  make  *yalid  contracts ; 

[  *32  ]       and  therefore,  if  in  this  case  the  party  had  been  inclined^  he 

might  still  have  disposed  of  the  goods  in  spite  of  the  injunction : 

Baker  v.  Hart  (i). 

Mr.  BeameSy  for  the  solicitors  : 

There  is  no  attempt  to  impede  the  course  of  justice :  Ex  parte 
Jones  (2).  The  handbill  tends  to  give  effect  to  the  order  of  the 
Court,  by  preventing  the  defendant  from  violating  it ;  it  is  true 
the  Court  has  power  to  give  effect  to  its  own  order ;  but  suppose 
the  case  of  an  injunction  against  cutting  down  trees,  notwith- 
standing which  the  defendant  cuts  them  down,  the  Court  has  no 
power  but  to  commit  the  man ;  so  here,  the  Court  could  not  get 
back  the  goods,  for  the  possession  of  the  bills  of  lading  gives 
a  good  title  against  all  the  world. 

Sir  E.  Svgderif  in  reply,  cited  Deacon  v.  Deacon  (3).    *    *    * 

The  Lord  Chancellor  : 

In  order  to  protect  the  free  and  secure  administration  of  justice, 
all  Courts  have  power  to  issue  process  for  contempts,  which  may 
have  been  exercised,  so  as  to  make  them  crimes  at  common  law, 
and  so  as  to  make  the  person  committing  them  amenable  there. 
There  may  be  such  contempts  as  are  not  within  the  ordinary 
jurisdiction  of  the  criminal  Courts;  but,  even  if  all  such  are 
punishable  at  common  law,  yet,  in  many  instances,  that  would 
afford  too  slow  redress,  and  a  more  summary  proceeding  is 
necessary.  Accordingly,  any  riot  or  disturbance  in  a  court  of 
justice,  any  interference  of  persons  attending  the  Court  by 
expressions  of  their  sentiments,  improper  in  themselves,  or 
intended  to  overawe  or  interrupt  the  proceedings,  is  as  of  course 
summarily  visited  with  punishment  by  the  Court,  in  whose 

(1)  2  Atk.  488.  made  upon  an  ex  parte  application 

(2)  13  Yes.  237.  A  plain  case :  see  for  an  injunction)  ought  not  to  be 
judgment,  post,  p.  299.  published."    A  dictum  which  needs 

(3)  2  Buss.  607.  ''Part  of  a  depend-  no  authority  to  support  it. — O.  A.  S. 
ing  cause  (e.^.,  injurious  statements 
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vicinity  the  o£fence  has  been  committed ;  and  the  Court  will  not  Powis 
wait  for  the  ordinary  course  of  law.  So  also,  where  meetings  HmrTSB. 
are  held  for  the  purpose  of  discussing  matters  pending  before 
a  court  of  justice,  and  unfit  and  inflammatory  appeals  to  the 
passions  of  the  public  are  made,  such  cases  would  be  contempts. 
And  the  publication  of  handbills,  either  of  an  exaggerated  or 
inflammatory  nature,  while  proceedings  are  pending,  has  a 
similar  character,  and  gives  the  Court  a  right  to  interfere 
summarily. 

But  the  question  is,  these  matters  being  admitted,  whether 
anything  has  been  done  here  which  brings  the  case  within  any 
of  these  descriptions,  or  within  that  of  perversion  of  the  process 
of  the  Court,  with  sinister  views ;  and  I  am  of  opinion,  from  the 
best  attention  I  have  been  able  to  give  to  the  argument  on  both 
sides,  and  from  all  the  proceedings,  that  it  does  not  come  within 
any  of  these  distinctions,  and  in  no  point  of  view  is  it  such 
a  proceeding  as  entitles  me  to  interfere  by  commitment.  In 
Ex  parte  Jones  the  publication  not  only  had  an  obvious  tendency, 
but  its  very  design  was,  to  obstruct  the  ordinary  course  of  justice ; 
and  if  in  this  case  the  injunction  had  not  been  obtained  bondjide, 
but  only  to  enable  the  plaintiff  to  libel  the  defendant,  it  would 
have  been  such  a  case  of  contempt  as  would  call  for  the  inter- 
ference of  the  Court  to  punish.  But  the  facts  of  this  case  do  not 
warrant  such  a  conclusion :  I  can  only  take  the  facts  before  me ; 
I  cannot  say  the  injunction  was  not  obtained  bondjide.  And 
then,  can  I  take  it  to  be  a  contempt,  to  publish  a  handbill, 
charging  a  person  with  intention  to  disobey  the  order  of  the 
Court  ?  To  disobey  an  order  is  an  offence  of  itself ;  it  may  not 
be  justifiable  to  make  such  a  charge ;  but,  as  every  libel  is  not 
a  contempt,  as  there  may  be  a  libel  without  a  contempt ;  so  unless 
the  libel  be  connected  with  the  contempt,  I  will  not  consider 
this  such  a  contempt  as  would  authorize  the  Court  to  interfere. 
Hunter  has  his  remedy  at  law.  If  he  had  obtained  the  process, 
and  then  the  libel  had  been  against  him,  that  would  have  been 
more  like  the  case  of  Ex  parte  Jones. 

As  the  motion  to  dissolve  the  injunction  is  not  to  come  on,  I 
will  reserve  the  costs  till  it  has  been  heard. 
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IMS.  FENNER  V.  TAYLOR. 

Feb,  1. 
March  12.  (2  L.  J.  (N.  S.)  Ch.  99—102.) 

I  KAfl     M  R  Feme  covert — Settlement,  waiver  of. 

*     '  '  An  agreement  made  by  A.,  the  husband,  after  marriage  to  settle  half 

'-       -■  his  wife  B.'s  fortune  on  herself,  is  not  a  voluntary  agreement,  but 

amounts  to  a  purchase  of  his  wife's  equity,  and  cannot  be  waived  by  the 
wife  to  the  prejudice  of  her  children. 
[  100  ]  Order  made  for  payment  of  a  sum,  part  of  B.*8  fortune  to  A.,  on  her 

consent  being  obtained,  in  consequence  of  the  like  order  having  been 
made,  imder  the  same  will,  by  a  former  Master  of  the  Bolls  and  the 
Lord  Chanoellob;  but,  semble^  that  on  principle  and  authority  the 
wife  cannot  waive  the  benefit  of  the  agreement. 

Robert  Bevarn,  by  his  will,  bearing  date  the  18th  of  February, 
1792,  after  giving  divers  specific  and  pecuniary  legacies  to  certain 
persons  therein  mentioned,  as  to  all  the  rest,  residue,  and 
remainder  of  his  real  and  personal  estates  and  effects  whatsoever 
and  wheresoever,  and  of  what  nature  or  kind  soever  the  same 
were,  he  gave,  devised,  and  bequeathed  the  same  and  every  part 
thereof  unto  certain  trustees  in  his  will  mentioned,  and  to  the 
survivors  and  survivor  of  them,  and  to  the  executors  and 
administrators  of  such  survivor,  in  trust  to  permit  his  (the 
testator's)  daughter  Elizabeth,  the  wife  of  Henry  Park,  and  her 
husband,  to  receive  and  take  the  rents,  issues,  and  profits  thereof 
during  the  term  of  their  joint  lives,  and  the  life  of  the  longest 
liver  of  them ;  and  from  and  after  the  decease  of  the  survivor, 
except  as  to  8,0002.  which  it  was  his  intention  should  be  paid 
and  payable  to  his  granddaughter,  the  plaintiff  Elizabeth  Fenner, 
by  her  then  name  of  Elizabeth  Bevarn  Park,  on  her  attaining 
the  age  of  twenty-one  years  or  marriage,  although  her  father 
and  mother  should  be  then  both  living,  then  in  trust  to  divide 
the  same  in  equal  shares  and  proportions  amongst  every  such 
child  and  children  as  might  then  be  living  of  his  daughter 
Elizabeth  which  she  might  happen  to  have  as  and  when  they 
attained  their  respective  ages  of  twenty-one  years  or  marry. 

Shortly  after  the  date  of  the  will,  the  testator  departed  this 
life,  without  having  altered  or  revoked  the  same. 

Elizabeth  Park,  after  the  death  of  her  husband,  married  a 
person  of  the  name  of  Taylor,  and  died,  leaving  the  plaintiff 
Elizabeth  Bevarn,  the  wife  of  the  plaintiff  Thomas  Paris  Fenner, 
and  four  other  children,  her  surviving. 
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After  Mrs.  Fenner  had  attained  her  age  of  twenty-one  years,  Fenkeb 
and  in  the  year  1813,  Mr.  and  Mrs.  Fenner  presented  their  tatlob. 
petition  to  have  the  8,0002.  and  the  interest  paid ;  and  on  the 
hearing  of  that  petition,  and  on  an  affidavit  being  read,  whereby 
it  appeared  that  no  settlement,  or  agreement  for  a  settlement, 
had  been  made  by  him  affecting  the  legacy  of  8,0002.,  except  the 
memorandum  therein  referred  to,  the  then  Master  of  the  Bolls 
made  an  order  on  the  8th  of  July,  1818,  that  the  trustees  under 
the  testator's  will  should  pay  to  the  plaintiff  Thomas  Paris 
Fenner,  the  sum  of  8,266Z.  19s.  3d.,  being  the  legacy  of  8,000/., 
together  with  the  arrears  of  interest  thereof. 

The  affidavit  of  the  plaintiff  Thomas  Paris  Fenner,  respecting 
the  settlement,  stated,  that  no  settlement,  or  agreement  for  a 
settlement,  had  been  made  by  the  deponent,  either  before  or 
since  his  intermarriage  with  the  plaintiff  Elizabeth  Bevam,  his 
wife  (formerly  Elizabeth  Bevarn  Park,  spinster),  affecting  the 
share  or  interest  of  the  deponent's  wife,  for  or  in  the  real  or 
personal  estate  of  Bobert  Bevam,  the  testator,  named  in  the 
pleadings  of  the  cause,  or  of  or  in  any  part  or  parcel  thereof 
respectively,  save  and  except  the  memorandum  or  paper- writing 
mentioned  and  set  forth  in  the  pleadings  in  the  cause,  which  was 
signed  by  the  plaintiff,  Bobert  Bevam,  and  was  in  the  words 
and  figures  following,  that  is  to  say :  ''  London,  December  22, 
1810.  Memorandum, — I  do  hereby  agree  that  one-half  of  the 
property  to  which  Mrs.  Fenner  is  entitled,  shall  be  secured  upon 
herself ; "  and  the  affidavit  further  stated,  that  the  deponent  had 
never  acted  upon  the  memorandum,  his  wife  having  declined  to 
accept  any  settlement,  and  being  desirous  that  the  whole  of  the 
property  to  which  she  was  entitled  should  be  transferred,  paid 
to  and  received  by  the  deponent. 

The  point  was  fully  argued  before  Sir  William  Grant,  and  the 
order  was  made  with  deliberation,  but  the  case  had  not  been 
reported. 

The  same  point  came  before  his  Honour  the  Master  of  the 
Bolls  while  he  was  Yice-Chancellor,  as  to  a  part  of  the  residue 
of  the  estate  of  the  testator,  to  which  Mr.  and  Mrs.  Fenner  were 
entitled,  when  the  cause  was  before  him  on  further  directions, 
and  on  that  occasion  his  Honour  refused  to  make  the  order  for 
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Fenner  the  payment  of  the  money  to  the  husband,  but  directed  him  to 
tatlos.  lay  before  the  Master  proposals  for  a  settlement ;  *and  the  case 
[  *ioi  ]       is  reported  mider  the  name  of  Fenner  v.  Taylor  (i). 

In  the  judgment  of  the  Master  of  the  Bolls  on  that 
occasion,  there  is  the  following  observation :  ''It  is  said,  that 
a  case  like  the  present  came  before  Sir  William  Grant,  and  that 
he  permitted  the  wife  to  waive  the  benefit  of  the  agreement; 
but  that  case  not  being  in  print,  I  am  neither  acquainted  with 
the  particular  facts  which  belong  to  it,  nor  with  the  reasons  on 
which  Sir  Willllm  Grant  proceeded."  It  was  not  known  at  that 
time  that  Sir  William  Grant's  order  was  made  as  to  the  8,000Z. 
bequeathed  to  Mrs.  Fenner  by  the  same  will. 

The  Yice-Ghancellor's  order  was  appealed  from  to  the  present 
Lord  Chancellor,  and  was  reversed  by  an  order  dated  the  9th 
of  February,  1881. 

A  petition  was  presented  at  the  Bolls  on  the  1st  of  February 
for  the  transfer  of  one-fifth  part  of  a  sum  of  2,000{.,  8/.  10«.  per 
cent.  Beduced  Bank  Annuities,  to  Mr.  Fenner,  and  the  other  four- 
fifths  to  the  persons  entitled  under  the  will  of  Bobert  Bevam ; 
and  on  the  12th  of  March  the  Master  of  the  Bolls  gave  the 
following  judgment  as  to  Mrs.  Fenner's  one-fifth  share  of  the 
2,000Z. 

The  Master  of  the  Bolls: 

This  case  came  before  me,  on  petition,  on  the  1st  of  February ; 
it  is  the  petition  of  Mr.  and  Mrs.  Fenner  and  others  for  the 
transfer  of  a  sum  of  2,000Z.,  to  one-fifth  part  of  which 
Mrs.  Fenner  became  entitled  on  the  death  of  her  mother.  In 
the  year  1825  there  was  a  similar  application  made  to  me  by  the 
same  parties,  and  on  that  occasion  Mrs.  Fenner  appeared  in 
Court  to  consent;  but  I  declined  to  make  the  order,  that  the 
property  should  be  paid  to  her  husband,  from  a  doubt  as  the 
effect  of  a  certain  agreement  between  Mr.  and  Mrs.  Fenner, 
made  after  her  marriage. 

It  appears  by  the  report  of  the  Master,  which  was  made  on 

(1)  1  Sim.  169.  Beversed  on  appeal  dedsion  in  Murray  v.  Lord  Elihank 
by  Lord  Brotjgham,  L.C.  (2  Exiss.  &  (1804)  7  E.  B.  346  (13  Vee.  84).— 
Myl.  190),  following  Lord  Eldon's     O.  A.  S. 
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the  occasion  of  a  former  application,  respecting  the  payment  of  a  Fbnvbb 
legacy  of  S,OOOZ.,  bequeathed  to  Mrs.  Fenner  by  the  same  will,  that  tatlob. 
Sir  WiLLUM  Grant  directed  a  reference  to  the  Master  to  ascertain 
whether  there  was  any  settlement  on  Mr.  and  Mrs.  Fenner's 
marriage.  By  the  result  of  that  reference,  it  appeared  that 
Mrs.  Fenner  married  under  age,  and  a  few  days  after  her 
marriage  there  was  an  interview  between  Taylor,  the  husband 
of  Mrs.  Fenner's  mother,  who  had  married  a  second  time,  and 
Mr.  Fenner,  and  on  that  occasion  Mr.  Fenner  signed  an  agree- 
ment in  the  following  words :  ''  I  do  hereby  agree  that  one-half 
of  the  property  to  which  Mrs.  Fenner  is  entitled  shall  be  settled 
on  herself." 

Sir  William  Grant  was  of  opinion  that  this  writing  did  not 
form  a  valid  agreement  for  a  settlement,  under  which  the 
children  of  Mrs.  Fenner  could  claim  any  benefit,  and  he 
consented  to  permit  the  payment  of  this  money  to  her  husband. 
When  the  same  question  was  before  me  as  to  another  sum  of 
money  it  was  said  that  there  had  been  a  similar  case  before 
decided,  but  it  was  not  shewn  what  were  the  particulars  of  that 
case,  nor  what  were  the  facts  on  which  the  judgment  proceeded. 
My  decision,  refusing  to  permit  the  money  to  be  paid  to  the 
husband,  and  the  opinion  of  the  present  Lord  Chancellor,  that 
Mrs.  Fenner  must  waive  the  benefit  of  the  agreement,  and  give 
up  the  property  to  her  husband,  were  brought  before  me  the 
other  day ;  and  I  then  stated,  that  whatever  might  be  my  own 
opinion  on  the  subject,  as  this  identical  case  had  been  twice 
decided  already,  I  should  feel  myself  bound  to  follow  the  former 
decisions,  and  should  permit  the  husband  of  Mrs.  Fenner  to 
take  the  stock.  I  still  adhere  to  that  opinion  to  which  I 
formerly  came,  that  the  agreement  is  good,  though  under  the 
circumstances  I  am  bound  to  follow  the  judgment  of  the  Lord 
Chancbllor. 

The  reasons  of  my  former  opinion  were,  that  the  terms  of 
the  settlement,  directed  under  the  agreement,  would  embrace 
children ;  and  though  the  particular  form  of  the  settlement  to 
be  made  under  this  agreement  is  not  mentioned,  yet  my  view 
of  the  case  was,  that  a  court  of  equity,  under  the  terms  of  the 
agreement,  would  direct  a  settlement  in  the  usual  form,  and, 
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Fbnnbb 

r. 
Taylor. 


[  ♦102  ] 


consequently,  under  such  a  settlement,  the  children  would  be 
entitled  to  the  usual  clauses  for  their  benefit.  Sir  William 
Grant,  however,  and  Lord  Brougham,  were  of  opinion  that  this 
was  a  voluntary  settlement,  and  that  the  Court  would  not  carry 
it  into  effect.  It  appears  to  me  still,  that  the  agreement  is  not 
voluntary,  because  the  agreement  would  ^amount  to  a  purchase 
of  the  wife's  equity,  and  could  not,  therefore,  be  considered  as 
voluntary,  nor  without  consideration.  I  have  taken  the  pains 
to  ook  into  the  authorities  in  the  reports,  and  I  have  found  a 
case  exactly  in  point,  in  which  the  view  I  have  taken  is  adopted : 
it  is  the  case  of  Blois  v.  Lady  Hereford  (i). 

However,  I  shall  not   act  against  the   Lord   Chancellor's 
decision ;  and  this  lady  will,  therefore,  take  the  money. 


1883. 
June  25. 

Shadwell, 
V.-C. 

[195] 


PARNELL  V.  TYLER. 

(2  L.  J.  (N.  S.)  Oh.  195—197.) 

Sale  by  auction — Parties. 

A  sale  by  a  mortgagee,  at  which  the  purchaser  employed  a  clerk  of 
the  mortgagee's  solicitor  to  bid,  set  aside. 

Hugh  Pabnell,  in  1814,  borrowed  of  Mary  Tyler  the  sum 
of  800Z.  upon  the  security  of  a  mortgage  of  certain  copyhold 
lands,  called  Barents,  in  the  manor  of  Thombury,  of  which  he 
was  seised  to  him  and  his  heirs.  At  a  special  Court  held  for  the 
manor  on  the  18th  of  July,  1814,  Hugh  Parnell  and  his  wife 
surrendered  these  lands  into  the  hands  of  the  lord  of  the  manor, 
by  his  steward,  to  the  use  of  Mary  Tyler,  her  heirs  and  assigns 
for  ever,  according  to  the  custom  of  the  manor,  and  she  was 
thereupon  admitted  tenant  of  the  same.  On  the  same  day  an 
indenture  of  defeazance  was  made  between  Hugh  Parnell  and 
Mary  Tyler,  by  which  it  was  witnessed,  that,  on  repayment 
of  the  800/.  and  interest,  on  the  18th  of  January  following, 
Mary  Tyler  would  surrender  the  said  premises  to  such  uses  as 
Hugh  Parnell  and  his  wife  should  jointly  appoint,  and  in  default, 
to  the  use  of  Hugh  Parnell  for  life,  and  after  his  decease  to  the 
use  of  his  wife  for  life,  and  after  the  decease  of  the  survivor 


(1)  2  Vem.  501. 
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to  the  use  of  Hugh   Parnell,   his  heirs  and  assigns  for  ever,      Parnell 
according  to  the  custom  of  the  manor.  Tyler. 

Default  was  made  in  payment;  and  Mary  Tyler,  in  the 
month  of  February,  1817,  brought  an  action  of  ejectment.  On 
the  2nd  of  April  a  verdict,  by  consent,  was  found  for  Mary 
Tyler ;  and  it  was  referred  by  order  of  the  Court  to  ilr.  Petit  to 
settle  the  matters  in  dispute  between  the  parties,  and  to  direct 
in  what  manner  the  mortgage  money  should  be  repaid  to 
Mary  Tyler ;  and  he  was  empowered  to  direct  a  sale  of  the 
premises,  and  how  the  surplus-money  arising  from  such  sale 
after  payment  of  the  mortgage  money,  interest  thereon,  and  all 
expenses,  should  be  applied. 

Pursuant  to  Mr.  Petit's  award, 

The  premises  were  put  up  to  public  auction  at  Thornbury  on  [  196  ] 
the  23rd  of  April,  1818.  Mr.  Parnell  attended  the  sale,  and  not 
having  been  able  to  get  from  Mary  Tyler's  solicitor  an  account 
of  what  was  due  from  him  upon  the  award,  protested  against 
the  sale  as  irregular;  but  it  proceeded,  and  the  premises  were 
purchased  on  belialf  of  one  Jane  Knapp,  by  a  clerk  of  Mary 
Tyler's  solicitor,  for  the  sum  of  455/. ;  the  said  Jane  Knapp 
having  bid  for  the  same  premises  a  few  years  before  the  sum 
of  900/. 

After  the  sale,  Parnell  had  an  interview  with  Mrs.  Knapp, 
when  she  consented  to  relinquish  her  purchase.  Negotiations 
were  subsequently  entered  into  between  Parnell,  Mrs.  Knapp, 
and  the  solicitor  of  Mary  Tyler  on  her  behalf,  for  the  arrange- 
ment of  the  whole  matter ;  but  various  delays  occurring  in  the 
settlement  of  the  accounts  between  the  parties,  Mrs.  Kna|)p  was 
in  the  meantime  put  into  possession  of  the  premises,  though 
without  laying  the  purchase-money,  and  without  any  surrender 
having  been  made  to  her. 

Soon  afterwards  Mrs.  Knapp  died,  and  by  her  will  she  directed 
her  executors  to  pay  the  purchase-money  for  Barents  out  of  her 
personal  estate,  and  to  apply  the  rents  and  profits  thereof 
towards  the  maintenance  and  education  of  her  grandson,  an 
infant,  during  his  minority. 

Under  these  circumstances  Parnell  and  his  wife,  conceiving 
themselves  entitled  to  redeem   the  premises,   on  payment  to 
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Paenbll  Marj-  Tyler  of  principal,  interest,  and  costs  upon  the  said 
Ttleb.  mortgage,  applied  to  her  and  to  the  executors  and  devisee  for  an 
account  of  what  was  due,  and  requested  them  to  deliver  up 
possession  of,  and  to  surrender  the  premises  to  them,  or  as  they 
should  appoint ;  hut  this  being  refused,  they  filed  the  present 
bill,  praying  a  declaration  that  the  sale  was  invalid,  and  that 
they  ^vere  entitled  to  redeem  the  said  premises.     *     *     * 

Mr,  Knight,  for  the  plaintiffs,  Mr.  and  Mrs.  Parnell : 

The  question  is  solely  one  of  right  to  redeem;  one  of  the 
customs  of  this  manor  is,  that  the  widow's  free  bench  stands 
on  the  same  footing  as  dower.  Mr.  Parnell  was  legally  seised  in 
fee  of  this  copyhold,  and,  therefore,  his  wife's  free  bench  had 
attached  ;  nothing  has  been  done  to  a£fect  her  right  of  redemp- 
tion ;  with  the  action  and  the  award  she  had  nothing  to  do,  so 
that  in  respect  of  this,  her  right  to  redeem,  the  plaintiffs  are 
entitled  to  a  decree  as  a  matter  of  course ;  and  besides  this,  as 
regards  Mr.  Parnell's  right,  the  circumstances  of  the  sale  to 
Mrs.  Knapp  were  such  as  to  render  it  invalid. 

Mr.  Rolfe,  contra.     *     *     * 

[  197  ]       The  Vice-chancellor,  on  the  question  of  redemption : 

I  cannot  allow  the  sale  to  Mrs.  Knapp  to  be  binding ;  there 
must  be  a  common  decree  for  redemption  between  the  plaintiff 
and  Mary  Tyler.  Mrs.  Knapp  has  improperly  interfered  at  the 
sale ;  such  a  mode  as  that  of  employing  the  clerk  of  Mary  Tyler's 
solicitor  to  bid  for  her,  cannot  be  sanctioned ;  that  never  can  be 
right.  This  interference  has  occasioned  the  necessity  of  making 
Mrs.  Knapp's  representatives  parties ;  if  she  had  lived,  she  could 
have  disclaimed,  but  now  she  has  devised  this  property  to  an 
infant,  and  this  has  made  her  executors  liable  to  pay,  and  has 
prevented  them  from  disclaiming.  Therefore,  there  must  be  a 
decree  for  redemption  against  Mary  Tyler  ;  and  so  much  of  the 
costs  of  the  suit  as  have  been  occasioned  by  the  sale,  must  be 
paid  by  the  other  defendants  out  of  Mrs.  Knapp's  estate. 


VOL.  xxxvii.]     1882.     K.  B.     8  B.  &  AD.  20—21.  807 

IN  THE  KING'S  BENCH. 


WELLS  V.   HOPWOOD(l).  i832. 

(3  Bam.  &  Adol.  20—36.)  [20  "» 

A  ship  having  on  board  goods  which  were  insured  on  a  voyage  from 
London  to  Hull,  but  **  warranted  free  from  average,  unless  general,  or 
the  ship  should  be  stranded,"  arrived  in  Hull  harbour,  which  is  a  tide- 
harbour,  and  proceeded  to  discharge  her  cargo  at  a  quay  on  the  side  of 
it :  this  could  be  done  at  high  water  only,  and  could  not  be  completed 
in  one  tide.  At  the  first  low  tide,  the  vessel  groimded  on  the  mud,  but, 
on  a  subsequent  ebb,  the  rope  by  which  her  head  was  moored  to  the 
opposite  side  of  the  harbour,  stretched,  and  the  wind  blowing  from  the 
east  at  the  same  time,  she  did  not  ground  entirely  on  the  mud,  which  it 
was  intended  she  should  do,  but  her  forepart  got  on  a  bank  of  stones, 
rubbish,  and  sand,  near  to  the  quay,  and  the  vessel  having  strained, 
some  damage  was  sustained  by  the  cargo,  but  no  lasting  injury  by  the 


Held,  by  Lord  Tenterden,  Ch.  J..  Littledale  and  Tatjnton,  JJ., 
Pabke,  J.  dissentiente,  that  this  was  a  stranding  within  the  meaning  of 
that  word  in  the  policy. 

Insurance  upon  the  ship  Bntannia  and  the  cargo  at  and  from 
London  to  Hull,  and  until  the  goods  should  be  discharged  and 
safely  landed.  The  declaration  set  out  the  policy,  which  was  in 
the  usual  form,  and  contained  a  memorandum  whereby  com,  fish, 
fruit,  flour,  and  seed  were  warranted  free  from  average,  unless 
general,  or  the  ship  should  be  stranded.  Plea,  the  general  issue. 
At  the  trial,  before  Parke,  J.,  at  the  Spring  Assizes  for  Yorkshire, 
1830,  the  plaintiff  was  nonsuited,  *subject  to  the  opinion  of  this  [  .♦21  ] 
Court  upon  the  following  case : 

The  plaintiff,  who  is  a  merchant  at  Hull,  in  the  month  of  June, 

1829,  shipped   in  London,  on  board  the  Britannia,  for  Hull, 

sixty-nine  butts  of  Zante  currants.     Upon  this  cargo  the  policy 

of  insurance  was  effected  by  the  plaintiff's  agent,  on  behalf  of 

the  plaintiff,  and  the  defendant  subscribed  the  same  for  300Z., 

at  the  premium  of  5^.  M,  per  cent.     The  butts  of  currants  were 

properly  stowed  in  the  vessel,  which  was  in  every  respect  sound 

and  seaworthy.     The  ship  sailed  from  London  in  June,  and 

(1)  See  the  question  of  stranding  L.  R.  7  G.  P.  570 ;  and  in  Letch  ford 

farther  considered  in  Kings/ord  v.  v.  Oldham  (1880)  5  Q.  B.  D.  538; 

Marshall  (1832)  34  R.  R.  756  (8  Ring.  49  L.  J.  Q.  B.  468.— R.  C. 
468);   De  McMoa  y.  8aunder$  (1872) 
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Wells 
r. 

IIOPWOOD. 


[*22 


arrived  at  Hull  on  the  26th  of  the  same  month ;  and  in  the 
afternoon  of  that  day  was,  at  high  water,  moored  alonp^side  the 
plaintiff's  quay,  which  projects  about  fifteen  feet  into  the  Hull 
harbour,  in  front  of  the  plaintiff's  warehouse.  The  harbour 
is  a  tide-harbour.  In  the  harbour,  and  to  the  south  of  the  quay 
adjoining  the  plaintiff's  warehouse,  there  is  a  bank  of  stones, 
rubbish,  and  mud,  which  had  been  there  ten  or  fifteen  years, 
and  had,  in  the  course  of  time,  extended  itself  beyond  the  outer 
line  of  the  plaintiff's  quay,  near  the  end  of  which  it  projects, 
sloping  off'  so  far  into  the  river  Hull,  at  that  part  of  the  harbour, 
as  to  make  it  necessary  and  usual  for  large  vessels,  when  lying 
opposite  the  plaintilT's  quay,  to  be  hauled  off  ahead  from  the 
quay  shortly  after  high  water,  to  avoid  grounding  on  the  bank. 
When  the  Britannia  arrived  at  the  plaintiff's  (piay,  she  was 
moored  as  usual ;  and  as  her  bow  projected  ])eyond  the  south 
end  of  the  plaintiff's  quay,  and  was,  at  hi^h  water,  immediately 
over  the  bank,  her  head  was,  according  to  the  usual  practice  on 
such  occasions,  and  in  order  to  avoid  grounding  on  the  bank 
at  low  water,  hauled  off,  at  tlie  time  of  the  tide  ^falling,  from 
the  quay,  by  a  rope  being  carried  out  from  hei*  head  to  the 
opposite  side  of  the  harbour,  and  there  fastened  to  a  post,  and 
hove  tight,  the  stem  of  the  vessel  remaining  moored  by  a  rope 
fastened  to  the  plaintiff's  quay.  After  this,  she  grounded  in 
safety  u^^on  the  soft  mud  in  the  harbour,  and,  soon  after  six 
o'clock  the  next  morning,  the  delivery  of  her  cargo  was  com- 
menced. When  she  again  floated,  at  high  water,  the  rope  which 
extended  from  her  to  the  opposite  side  of  the  harbour  was 
loosened,  and  her  head  was  again  hauled  alongside  the  quay, 
and  the  delivery  of  her  cargo  continued.  When  the  water 
subsided,  the  ro^^e  was  again  fastened,  as  before,  to  the  opposite 
side  of  the  harbour,  and  her  head  was,  in  like  manner,  hauled 
off,  for  the  purpose  of  avoiding  the  bank,  and  the  rope  w^as  then 
hove  tight.  On  the  evening  of  the  27th,  after  the  vessel  had  been 
placed  in  this  position,  and  had  safely  taken  the  ground,  with 
her  head  from  the  bank,  the  captain  sounded  the  pumps,  and 
found  all  right.  On  the  morning  of  the  28th,  the  tide  having 
fallen,  the  ship  had  changed  her  position,  and  was  found  nearer 
the  quay,  with  her  forefoot  on  the  said  bank.     This  arose  from 
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the  rope  which  was  fastened  to  the  opposite  side  of  the  harbour  Wellb 
having  stretched,  and  the  wind  at  the  same  time  blowing  from  hopwood. 
the  east  towards  the  bank,  and  causing  a  strain  on  the  rope. 
It  was  not  broken,  or  injured,  or  loosened  at  either  end.  There 
was  no  shock  or  concussion  felt  by  those  on  board.  In  conse- 
quence of  the  grounding  with  her  forefoot  on  the  bank,  the 
vessel  strained  at  the  time,  and  her  seams  opened,  and  a 
quantity  of  water  thereby  found  a  passage  into  the  hold,  and 
damaged  several  of  the  butts  of  currants.  Upon  her  floating 
again,  the  seams  again  closed,  and  *upon  her  being  subsequently  [  *23  ] 
examined,  no  injury  was  discovered.  The  amount  of  damage 
was  proved  to  be  25/.  5s.  4Jr/.  ui)on  the  sum  of  300/.  insured. 
The  question  for  the  opinion  of  the  Court  was,  whether  this  was 
a  stranding  within  the  meaning  of  the  memorandum  in  the 
policy.  If  the  Court  should  be  of  opinion  that  it  was,  a  verdict 
was  to  be  entered  for  the  plaintiff,  otherwise  the  nonsuit  to 
stand. 

The  case  was  argued  in  the  course  of  last  Trinity  Term  by 
t\  Pollock  for  the  plaintiff,  and  Holt  for  the  defendant.  The 
arguments,  and  the  several  authorities  cited,  are  so  fully  con- 
sidered and  commented  on  by  the  learned  Judges  in  delivering 
their  opinions,  that  it  is  deemed  unnecessary  to  notice  them 

further. 

Car.  adv,  vult. 

There  being  a  difference  of  oi^inion,  the  Judges,  in  the  course 
of  this  Term,  dehvered  their  judgments  seriatim. 

Taunton,  J. : 

The  question  here  is,  whether  there  has  been  a  stranding 
within  the  meaning  of  the  memorandum  in  the  policy.  Upon 
the  question,  what  constitutes  a  stranding,  there  have  been 
many  decisions  within  the  last  forty  years,  and  the  difference 
of  circumstances  is  so  minute  in  many  cases  wherein  a  different 
conclusion  has  been  drawn,  that  it  is  not  easy  to  reconcile  them 
all.  This  distinction,  however,  appears  to  me  to  be  deducible, 
that  in  instances  where  the  event  happens  in  the  ordinary  course 
of  navigation,  as  for  instance,  from  the  regular  flux  and  reflux 


810  1882.     K.  B.     8  B.  &  AD.  28—26.  [b.r. 


wklls  of  the  tide,  without  any  external  force  or  violence,  it  is  not  a 
HopwooD.     stranding ;  but  where  it  arises  from  an  accident,  and  out  of  *the 

[  *24  ]  common  course  of  navigation,  it  is.  The  difficulty  consists  in 
the  application  of  the  rule.  In  Dohson  v.  Bolton,  at  Guildhall, 
after  Easter  Term,  1799  (i),  the  ship  ran  on  some  wooden  piles  four 
feet  under  water,  about  nine  yards  from  the  shore;  and  Lord 
Kbnyon  held  it  to  be  a  stranding.  In  what  way  the  ship  ran  on 
the  piles  does  not  appear;  but  the  word  "ran*'  denotes  some 
external  force,  and  therefore  some  extraordinary  cause  is  implied. 
So  also,  where  the  accident  was  caused  by  the  wind,  which  had 
been  moderate,  suddenly  taking  the  ship  ahead,  and  driving  her 
ashore  stern  foremost :  Harman  v.  Vaua:  (2) ;  and  in  Baker  v. 
Toicry{3)y  by  the  ship  being  driven  by  the  current  on  a  rock; 
in  each  instance  the  occurrence  was  ruled  to  be  a  stranding. 
So  also  in  Rayner  v.  Godmond  (4),  the  like  conclusion  was  come 
to,  where  the  ship,  in  the  course  of  her  voyage  upon  an  inland 
navigation,  arrived  at  a  place  called  Beal  Lock,  and  whije  she 
was  there  it  became  necessary,  for  the  purpose  of  repairing  the 
navigation,  that  the  water  should  be  drawn  oflf.  The  master 
placed  the  vessel  in  the  most  secure  place  he  could  find,  along- 
side of  four  others.  The  water  being  then  drawn  oflf,  all  the 
vessels  grounded,  and  the  ship  insured  grounded  on  some  piles 
in  the  river  which  were  not  known  to  be  there,  and  the  cargo 
received  considerable  damage.  The  part  of  the  navigation  where 
she  took  the  ground  was  one  in  which  vessels  usually  were  placed 
when  the  water  was  drawn  oflf.  In  that  case  Lord  Tenterden, 
distinguishing  it  from  Heame  v.  Edmunds  {h),  observed,  **  there 
the  accident  happened  in  the  ordinary  course  of  the  voyage,  and 

[  *26  ]  on  that  ground  *the  underwriters  were  held  not  to  be  liable. 
Here  the  loss  did  not  so  happen,  for  we  cannot  suppose  that 
these  canals  are  so  constantly  wanting  repair  as  to  make  the 
drawling  oflf  of  the  water  an  occurrence  in  the  ordinary  course 
of  a  voyage.  I  think,  therefore,  that  in  this  case  the  vessel  was 
stranded.**     In  Carrnthers  v.  Si/dehothavi(6),  the  ship  insured 

(1)  1   Marsh.  Law.  Ins.  231,  3rd  (4)  24  E.  E.  335  (5  B.  &  Aid.  225). 
edit.  (5)  21  E.  E.  660  (1  Brod.  &  B.  388). 

(2)  14  E.  E.  773  (3  Camp.  429).  (6)  16  E.  E.  392  (4  M.  &  S.  77). 

(3)  18  E.  E.  803  (1  Stark.  436). 
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having  arrived  opposite  the  dock  at  Liverpool,  the  pilot,  in  the  Wellb 
absence  of  the  captain,  and  contrary  to  his  caution  against  hopwood. 
letting  the  vessel  take  the  ground,  Idid  her  aground  in  the 
Mersey,  on  a  bank.  When  she  floated,  he  took  her  to  the  pier 
of  the  basin,  and  made  her  fast  there,  with  the  intention  that 
she  should  take  the  ground  when  the  tide  fell.  Soon  afterwards 
the  vessel  took  the  ground  astern,  and  the  water  leaving  her,  she 
fell  over,  on  the  side  farthest  from  the  pier,  with  such  violence, 
that  she  bilged,  and  broke  many  of  her  timbers.  When  the  tide 
rose  again,  she  righted,  but  with  ten  feet  of  water  in  her  hold,  by 
which  the  cargo  was  wetted  and  damaged.  The  Court  held  that 
this  was  clearly  a  stranding,  the  ship  having  been  taken  out 
of  the  usual  course,  and  improperly  moored  in  the  place  where 
the  accident  afterwards  happened.  The  same  doctrine  was 
holden  in  Barraw  v.  J5eK(i).  There,  the  ship  having  been 
compelled  by  tempestuous  weather  to  bear  away  for  Holyhead, 
and  having  struck  on  an  anchor  upon  entering  the  harbour, 
whereby  she  sprang  a  leak,  and  was  in  danger  of  sinking,  she 
was  in  consequence  warped  further  up  the  harbour,  where  she 
took  the  ground.  In  Bishop  v.  Pentland  (2),  which  is  the  most 
recent  decision  on  the  subject,  a  ship  was  compelled,  in  the 
course  *of  her  voyage,  to  go  into  a  tide-harbour,  where  she  was  [  *26  ] 
moored  alongside  a  quay,  where  ships  of  her  burthen  usually 
were  moored,  and  in  as  safe  a  situation  as  could  be  found.  It 
was  necessary,  in  addition  to  the  usual  moorings,  to  lash  her  by 
a  tackle  fastened  to  her  mast  to  posts  upon  the  pier,  to  prevent 
her  falling  over  upon  the  tide  leaving  her.  The  rope  being 
of  insufficient  strength,  the  tackle  by  which  the  ship  was  lashed, 
when  the  tide  was  out,  broke,  and  the  ship  fell  upon  her  side,  by 
which  she  was  stove  in  and  greatly  injured :  and  this  was  held 
to  be  a  stranding.  The  last  case,  I  think,  cannot  be  distinguished 
from  the  present,  the  only  difference  as  to  the  immediate  cause 
of  the  damage  being,  that  there  the  rope  broke,  and  here  it 
stretched ;  but  with  respect  to  the  circumstances  which  constitute 
a  stranding,  this  case  is  much  the  stroi\g6r  of  the  two ;  for  here 
it  is  found,  that  the  wind  blowing  from  the  east  towards  the 
bank,  and  causing  a  strain  on  the  rope,  the  ship  in  consequence 
(1)  28  E.  E.  468  (4  B.  &  C.  736).  (2)  31  R.  R.  177  (7  B.  &  C.  219). 
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Wells  had  changed  her  position,  and  was  found  nearer  the  quay,  with 
HopwooD.  ^^^  forefoot  on  the  bank,  so  that  here  there  was  a  change  of  the 
position  of  the  ship,  and  a  stranding  by  her  forefoot  being  on 
the  bank,  and  this  partly,  if  not  wholly,  effected  by  the  easterly 
wind.  This,  I  think,  was  an  accidental  circumstance,  not 
necessarily  incident  to  the  course  of  navigation.  On  the 
authority  of  these  cases,  therefore,  I  am  of  opinion  that  there 
was  a  stranding  in  this  instance  within  the  meaning  of  the 
memorandum.  . 

With  respect  to  the  cases  cited  on  the  other  side,  namely, 
Bariufj  v.    HenUe,   before  Lord    Kenyon,   at   Guildhall,    after 

[*'^7]  Trinity  Term,  1801(1),  M'Donfjle  v.  The  Eoi/al  *  Exchange 
Assurance  Company  (2) ^  and  Hearne  v.  Edtnunds  {^),  it  is  suffi- 
cient that  the  law  of  the  first  is  extremely  doubtful ;  for  there 
the  ship  was  driven  aground,  and  continued  in  that  situation 
an  hour  ;  and  although  this  happened  in  consequence  of  one 
brig  running  foul  of  her  bow  and  another  of  her  stern,  yet  it 
should  seem  that  a  ship  taking  the  ground  and  remaining  there 
a  considerable  time,  must  be  considered  as  a  stranding,  whether 
it  proceeds  from  the  violence  of  the  wind,  or  from  any  other 
accident  out  of  the  usual  course  of  navigation.  In  M'Dougle  v. 
Royal  Exchange  Assurance  Company  it  was  only  holden,  that 
remaining  upon  a  rock  only  a  minute  and  a  half,  after  striking 
on  it,  was  not  a  settlement  of  the  ship  for  a  sufficient  length  of 
time  to  constitute  a  stranding.  And  with  respect  to  the  last, 
Hearne  v.  Edmunds^  the  decision  was  founded  upon  this ;  that 
the  vessel  was  proceeding  in  the  ordinary  way,  and  took  ground 
on  the  ebb  of  the  tide,  without  any  extraneous  accident. 

Pakke,  J. : 

This  w^as  an  action  on  a  policy  of  insurance  on  fruit  from 
London  to  Hull,  with  the  usual  memorandum.  The  vessel 
arrived  in  Hull  harbour,  which  is  a  tide-harbour,  and  proceeded 
to  discharge  her  cargo  at  a  quay  on  the  side  of  it.  This  could 
be  done  at  high  water  only,  and  could  not  be  completed  in  one 
tide.     At  low  water  the  vessel  grounded  on  the  mud ;  but  on  one 

(1)  1  Marsh,  on  Ins.  232.  (3)  21  E.  E.  660  (1  Brod.  &  B.  388). 

(2)  16  R.  E.  532  (4  M.  &  S.  503). 
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occasion  the  rope  by  which  her  head  was  moored  to  the  opposite       Wells 
side  of  the  harbour  stretched,  and  the  wind  blowing  from  the     hopwood. 
east  at  the  same  time,  she  did  not  gromid  entirely  on  the  mud, 
which  it  was  intended  that  *she  should  have  done,  but  her  fore-        [  '28  ] 
foot  got  on  a  bank  of  stones,  rubbish,  and  mud,  near  to  the  quay, 
and  the  vessel  having  strained,  some  damage  was  sustained  by 
the  cargo.     Upon  her  floating  again  the  seams  closed,  and,  on 
examination,  no  injury  to  the  vessel  was  discovered.     The  sub- 
stance of  the  case  is  shortly  this :  that  a  vessel,  which,  according 
to  the  ordinary  and  usual  course  in  that  part  of  the  voyage,  was 
laid  on  the  ground  by  the  master  and  crew  at  low  water,  from  an 
accidental  cause  did  not  ground  in  the  place  that  they  intended, 
but  sustained  no  damage ;  and  the  question  is,  whether  this  was 
a  "  stranding  **  wuthin  the  meaning  of  the  memorandum ;  and  I 
am  of  opinion  that  it  was  not. 

In  reading  this  memorandum,  two  things  are  clear ;  first,  that 
according  to  its  grammatical  construction,  the  simple  fact  of 
**  stranding  "  destroys  the  exception  in  favour  of  the  enumerated 
articles  contained  in  the  memorandum,  and  includes  them  in  the 
general  operation  of  the  policy,  though  no  damage  is  thereby 
done  to  those  articles ;  and  the  memorandum  is  not  to  be  read 
as  if  ii  had  contained  a  further  conditicm  besides  the  stranding 
of  the  ship — that  such  average  should  be  occasioned  by  the 
stranding.  This  construction  is  now  fully  established  by  the 
decisions  (Neshitt  v.  Lushiuffton  (l),  Burnett  v.  Kensiiufton  (2)  ) ; 
and  it  follows  that  in  all  cases  the  enquiry  is  to  be,  what  condition 
of  the  ship  constitutes  a  stranding,  and  not  whether  the  cargo 
be  thereby  injured  or  not. 

Secondly,  another  thing  may  be  as  clearly  collected  from  the 
terms  of  the  memorandum  ;  namely,  that  the  underwriters,  who 
are  presumed  to  know^  the  usual  *course  of  the  voyage  insured,  [  *29  ] 
do  not  intend,  under  the  term  "stranding,*'  to  include  an  event 
which  must  be  of  occasional,  and,  in  all  probability,  of  frequent 
occurrence  in  the  course  of  the  voyage  insured.  If  the  term  is 
to  be  applied  to  such  an  event,  the  exception  from  average  is 
nugatory,  and  might  as  well  be  omitted  altogether.  If,  for 
instance,  the  grounding  of  a  vessel,  on  a  voyage  in  which  she 
(1)  2  R.  R  519  (4  T.  R.  783).  (2)  4  R.  R.  424  (7  T.  R.  210). 
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WKLL8  would  have  to  navigate  a  tide-river  or  harbour,  and  must 
HopwooD.  necessarily  take  the  ground,  be  a  stranding  within  the  meaning 
of  this  memorandum,  and  puts  an  end  to  the  exemption  from 
average  loss,  the  clause  containing  that  exemption  could  never 
take  effect  on  such  a  voyage,  and  would  have  no  operation. 
The  underwriters  must  be  presumed  to  have  intended  that  the 
exemption  might  take  effect,  and,  therefore,  must  have  meant  by 
this  term  an  event  which  would  not  happen  in  the  ordinary  and 
usual  course  of  the  voyage — a  grounding  different  from  that 
which  ordinarily  and  usually  occurs  to  vessels  navigating  tide- 
rivers  and  harbours.  Upon  this  principle  the  case  of  Heanie  v. 
Edmunds  (i)  was  decided,  and  it  was  there  held,  that  the  taking 
of  the  ground  by  a  vessel  in  the  ordinary  and  usual  course  of 
the  voyage  is  not  a  stranding  within  the  intent  of  the  usual 
memorandum. 

Now,  to  apply  this  rule  to  the  present  case,  it  was  the  ordinary 
and  usual  course  of  the  voyage  insured  for  the  vessel  to  be  laid 
on  the  ground  in  this  harbour :  she  was  laid  on  the  ground  ac- 
cording to  that  usage,  though  not  precisely  in  the  place  intended ; 
and  the  whole  question  in  the  cause  is,  whether  that  circumstance 
makes  a  difference.  That  circumstance  cannot,  as  it  seems  to 
[  •30  ]  me,  *constitute  a  stranding,  unless  it  can  be  said,  that  whenever, 
from  the  influence  of  wind  or  tide,  or  from  any  accidental  causes, 
the  vessel  takes  the  ground  at  a  small  distance  from  the  place 
intended,  though  she  sustains  no  damage  thereby,  she  would  be 
stranded.  If  the  master  and  crew  meant  to  place  their  vessel  on 
one  sand-bank,  and,  by  accident,  placed  it  on  another,  twenty 
feet  off,  and  no  damage  was  sustained  in  consequence,  no  one 
would  say  that  the  difference  in  situation  constituted  a  stranding; 
and  if  the  injury  to  the  cargo  is  suggested  as  making  all  the 
difference,  the  answer  is,  that  that  circumstance  must  be  omitted, 
for  the  reasons  before  given,  from  the  consideration  of  the  case. 
It  follows,  that  it  can  make  no  difference,  if  the  ship  be  laid  on 
the  ground  voluntarily,  in  the  course  of  a  voyage  where  such  a 
proceeding  is  usual,  whether  she  be  laid  on  a  hard  bank  or  a  soft 
one,  or  partly  on  one  and  partly  on  the  other :  in  neither  case 
would  there  be  any  stranding.  This  will  be  more  readily  conceded 
(1)  21  R.  R.  660  (1  Brod.  &  B.  388). 
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if  we  look  at  the  case,  as  we  ought  to  do,  stripped  of  the  considera-  Wbllb 
don  of  damage  to  the  cargo.  Suppose  the  precise  circumstance  hopwood. 
in  question  to  have  occurred  to  this  vessel,  that  the  cargo  was 
uninjured  by  this  event,  but  had  been  injured  in  the  course  of 
the  previous  voyage :  would  the  assured  be  entitled  to  recover  an 
Average  loss  ?  Or,  suppose  that  the  rope,  instead  of  stretching 
from  its  dryness,  had  contracted  from  its  wetness,  and  the  wind 
had  blown  from  the  west  instead  of  the  east,  and  the  vessel  (as 
it  would  have  done)  had  taken  the  ground  at  low  water  further 
from  the  quay,  but  equally  far  from  the  place  intended  by  the 
<5rew:  would  it  have  been  contended  that  she  was  thereby 
stranded,  and  the  assured  let  in  to  claim  for  all  the  damage 
sustained  by  the  cargo  insured  on  a  previous  *part  of  the  voyage  ?  [  •si  ] 
It  appears  to  me  that  it  would  be  a  consequence  resulting  from 
the  decision  that  the  circumstances  stated  in  this  case  constituted 
A  stranding — that  the  vessel  would  be  also  considered  as  having 
been  stranded  in  the  supposed  cases.  Far  as  the  decisions  have 
carried  the  meaning  of  this  term  beyond  its  ordinary  and  usual 
signification,  the  effect  of  the  present  decision  would  be  to  carry 
it  much  further. 

It  seems  to  me  better  to  hold,  that  no  vessel  can  be  considered 
AS  stranded  when  she  is  laid  on  the  ground  by  the  voluntary  act 
of  the  master  and  crew,  in  the  course  of  a  voyage  in  which  the 
usage  is  to  lay  vessels  on  the  ground,  and  it  is  done  in  pursuance 
of  that  usage,  and  the  vessel  is  uninjured  thereby.  The  present 
-case  is,  however,  in  some  respects,  different  from  all  that  have 
been  decided,  and  on  which  reliance  was  placed  by  the  counsel 
for  the  plaintiff  on  the  argument. 

The  case  of  Carruthers  v.  Sydehotham  (i)  is  distinguishable,  and 
was  distinguished  in  that  of  Hearne  v.  Edmunds  (2),  and  also  in 
that  of  Rayner  v.  Godmond{^)\  for  the  vessel  was  laid  on  the 
ground  against  the  wish  of  the  master,  and  out  of  the  usual 
course  of  the  voyage.  In  Rayner  v.  Godmond,  the  vessel  was 
considered  as  having  been  placed  on  the  ground  out  of  the 
ordinary  course  of  that  voyage;  and  in  Bishop  v.  Pe7itland{4), 
the  vessel  was  held  not  to  have  been  stranded,  when  placed  on 

(1)  16  E.  R.  392  (4  M.  &  S.  77).      (3)  24  R.  R.  335  (5  B.  &  Aid.  225). 

(2)  21  R.  R.  660(1  Brod.  &  B.  388.)    (4)  31  R.  R.  177  (7  B.  &  C.  219). 
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Wells       the  ground  by  the  crew  in  a  tide-harbour ;  but  when  she  was. 

HopwooD.     thrown  over  by  an  unusual  accident,  the  Court  thought  that  a 

stranding  took  place.     In  that  case  also  the  vessel  w^as  stove  in 

[  *32  ]  and  greatly  injured  by  falling  over;  *and  I  should  feel  a  difficulty 
in  saying,  that  the  decision  of  that  case  would  have  been  right 
if  that  circumstance  had  not  occurred ;  I  can  hardly  think  the 
vessel  would  have  been  considered  as  stranded,  if  she  had  fallen 
over  in  a  tide-harbour,  where  she  took  the  ground  in  the  ordinary 
course,  and  had  sustained  no  damage  at  all. 

For  these  reasons,  I  think  that  the  judgment  of  the  Court 
ou^ht  to  be  for  the  defendant. 


*o* 


LiTTLEDALE,    J.  : 

I  was  one  of  the  Judges  who  held,  in  the  case  of  Bishop  v» 
Pentland  (i).  that  what  occurred  there  amounted  to  a  stranding. 
Upon  further  consideration,  I  continue  of  the  opinion  that  I  then 
entertained,  and  that  being  so,  I  think  it  unnecessary  to  give 
any  additional  reasons  in  favour  of  that  opinion.  And  then,  the 
only  question  with  me  is,  whether  the  circumstances  of  this  case 
are  so  far  similar  to  what  occurred  in  that  as  to  warrant  the 
same  judgment. 

In  the  present  case,  the  vessel  arrived  in  Hull  harbour  (which 
is  a  tide-harbour)  on  the  29th  of  June,  and  was,  at  high  water, 
moored  alongside  the  quay.  In  order  to  avoid  grounding  on  a 
bank  at  low  water,  she  was,  at  the  time  of  the  tide  falling,  hauled 
off  from  the  quay  by  a  rope  carried  out  from  her  head  to  the 
opposite  side  of  the  harbour,  and  there  fastened  to  a  post  and 
hove  tight,  the  stern  of  the  vessel  remaining  moored  by  a  rope 
fastened  to  the  quay.  This  was  her  situation  on  the  evening  of 
the  27th  of  June,  1821) ;  she  was  therefore  then  safely  moored  in 
a  place  where,  in  the  ordinary  course  of  her  proceeding,  she  was 
intended  to  be.  On  the  morning  of  the  28th,  the  tide  having 
[  *33  ]  fallen,  the  ship  *had  changed  her  position,  and  was  found  nearer 
the  quay,  with  her  forefoot  on  the  bank.  This  arose  from  the 
rope  (which  was  fastened  to  the  opposite  side  of  the  harbour) 
having  stretched,  and  the  w^ind,  at  the  same  time  blowing  towards 
the  bank,  causing  a  strain  on  the  rope.  She  then  grounded  in 
(1)  31  R.  R.  177  (7  B.  &  C.  219). 
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a  place  where,  in  the  ordinary  course  of  proceeding,  she  was  not  Wells 
meant  to  be,  and  she  came  to  the  ground  by  a  peril  of  the  sea,  hopwood. 
and  by  such  grounding  received  some  temporary  damage.  In 
Bishop  V.  Ptnitland  (i)  the  vessel  was  moored  alongside  the  quay, 
where  ships  of  her  burthen  and  build  coming  into  Peel  harbour 
usually  were  moored.  She  was  therefore  in  a  place  where,  in 
the  ordinary  course  of  her  proceeding,  she  was  meant  to  be.  It 
was  necessary,  however,  to  lash  her,  by  tackle  fastened  to  the 
mast,  to  posts  upon  the  pier,  to  prevent  her  falling  over  on  the 
tide  leaving  her.  The  state  of  the  harbour  where  the  vessel  lay 
would  have  had  no  effect  upon  her  if  she  had  been  properly  lashed, 
and  she  would  have  sustained  no  damage  in  the  harbour  if  the 
rope  had  not  fi,i\en  way ;  which  rope  had  been  used  contrary  to 
the  opinion  of  a  person  who  had  acted  as  pilot.  When  the  tide 
was  out,  the  tackle  by  which  she  was  lashed  broke,  and  she  fell 
over  upon  her  side,  by  which  she  was  stove  in  and  greatly 
injured.  But  for  the  breaking  of  t]^e  tackle  the  ship  would 
have  remained  in  the  same  situation  that  ships  usually  are  in 
Peel  harbour  during  ebb.  In  that  case  also  the  vessel  came 
to  the  ground  in  a  place  where,  in  the  ordinary  course  of 
proceeding,  she  was  not  meant  to  be,  and  came  there  by  a 
peril  of  the  sea,  and  by  the  grounding  received  damage.  In 
both  cases  *the  damage  arose  from  a  rope,  in  the  one  instance  [  *84  ] 
breaking,  in  the  other  stretching.  In  that  case,  it  is  true,  the 
vessel  fell  over  on  her  side,  whereas  in  this,  she  grounded  with- 
out falling  over;  in  that  case,  too,  she  was  materially  injured; 
whereas  here  she  was  only  injured  for  a  few  hours,  and  not  per- 
manently :  but  these  differences  do  not  appear  to  me  to  be  of 
such  importance  as  to  warrant  a  different  judgment.  On  the 
whole,  therefore,  I  think  that  the  case  ought  to  be  governed  by 
the  decision  in  Bishop  v.  Pentlnnd,  and,  consequently,  that  there 
was  a  stranding,  which  entitles  the  plaintiffs  to  recover. 

Lord  Tenterden,  Ch.  J. : 

Several  of  the  cases  hitherto  decided  on  this  subject  are,  as  to 
their  facts,  very  near  to  each  other,  and  not  easily  distinguishable. 
But  it  appears  to  me  that  a  general  principle  and  rule  of  law, 
(1)  31  R.  R.  177  (7  B.  &  C.  219). 
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Wells  may,  although  perhaps  not  explicitly  laid  down  in  any  of  them, 
HopwooD.  ^  fairly  collected  from  the  greater  number.  And  that  rule  I 
conceive  to  be  this:  where  a  vessel  takes  the  ground  in  the 
ordinary  and  usual  course  of  navigation  and  management  in  a 
tide-river  or  harbour,  upon  the  ebbing  of  the  tide,  or  from  natural 
deficiency  of  water,  so  that  she  may  float  again  upon  the  flow  of 
tide  or  increase  of  water,  such  an  event  shall  not  be  considered  a 
stranding  within  the  sense  of  the  memorandum.  But  where  the 
ground  is  taken  under  any  extraordinary  circumstances  of  time 
or  place,  by  reason  of  some  unusual  or  accidental  occurrence, 
such  an  event  shall  be  considered  a  stranding  within  the  meaning' 
of  the  memorandum.  According  to  the  construction  that  has- 
been  long  put  upon  the  memorandum,  the  words  "unless  general, 
or  the  ship  be  stranded,"  are  to  be  considered  as  an  exception 
[  *35  ]  out  *of  the  exception  as  to  the  amount  of  an  average  or  partial 
loss,  provided  for  by  the  memorandum,  and,  consequently,  to- 
leave  the  matter  at  large  according  to  the  contents  of  the  policy ; 
and  as  every  average  loss  becomes  a  charge  upon  the  underwriters, 
where  a  stranding  has  taken  place,  whether  the  loss  has  been  in 
reality  occasioned  by  the  stranding  or  no,  the  true  and  legal 
sense  of  the  word  "  stranding,*'  is  a  matter  of  great  importance 
in  policies  upon  goods.  In  policies  on  ship,  the  memorandum  is- 
not  found.  In  such  policies  the  inquiry  is,  whether  a  loss  arose 
by  perils  of  the  sea,  and  the  question  is  consequently  unfettered 
by  any  technical  phrase.  Upon  the  facts  of  this  case,  it  appears 
to  me  that  the  event  which  happened  to  this  ship  is  within  the 
second  branch  of  the  rule  as  above  proposed.  If  the  rope  had 
not  slackened,  and  the  wind  had  not  been  in  such  a  direction  as- 
it  was,  the  vessel  would  have  remained  safe  during  the  night; 
for  although  raised  by  the  influx  of  the  tide,  she  would  at  its  ebb* 
have  grounded  again  on  the  soft  and  even  bottom  over  which 
she  had  been  placed.  The  events  that  occurred,  unusual  and 
accidental  in  themselves,  caused  the  vessel  to  quit  that  station, 
and  go  in  part  to  another,  where,  upon  the  ebbing  of  the  tide, 
her  forepart  rested  on  a  stony  bank,  so  as  to  be  above  her 
remaining  part,  and  to  cause  the  straining  by  which  the  cargo- 
was  injured  from  the  influx  of  water  through  the  opening  of  the 
planks. 
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I  shoald  observe  that  my  judgment  in  this  case  is  not  founded       Wblls 
upon  the  fact  of  injury  to  the  cargo,  or  of  the  want  of  injury  to     hop  wood, 
the  ship  ;  I  do  not  consider  either  of  those  circumstances  as  being 
properly  an  ingredient  in  the  question. 

The  rule  as  proposed  will  probably  be  found  consistent  *with       [  *36  1 

the  cases  quoted  at  the  Bar,  and  which  it  is  not  necessary  for  me 

to  repeat.   I  will  only  observe,  that  the  facts  of  the  case  ot  Bishop 

V.  Pentland  (i)  cannot,  in  my  opinion,  be  distinguished  in  effect 

from  those  of  the  present  case :  it  is  the  last  decision  on  the 

subject.    It  cannot  be  decided  that  this  is  not  a  case  of  stranding, 

without  over-ruling  that  decision.     The  rule  as  proposed  upholds 

the  judgment  in  that  case :  and  for  the  reasons  given  I  think  this 

is  a  case  of  stranding ;  and  the  verdict  must  be  entered  for  the 

plaintiff. 

Judgment  for  the  plaintiff , 


Error  from  the  Common  Pleas  (2). 
SIMONDS   AND   Another  v.  HODGSON.  ^^ 

(3  Barn.  &  Adol.  50—59 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  51  ;  reversing  6  Bing.  [  50  1 

114;  3M.  &P.  385.) 

An  instrument  executed  in  a  foreign  port  by  the  master  of  a  ship, 
reciting,  that  his  vessel  bound  to  London,  had  received  considerable 
damage,  and  that  he  had  boiTowed  1,077/.  to  defray  the  expenses  of 
repairing  her,  proceeded  as  follows:  "I  bind  myself,  my  ship,  her 
apparel,  tackle,  &c.  as  well  as  her  freight  and  cargo,  to  pay  the  above 
sum  with  12/.  per  cent,  bottomry  premium;  and  I  further  bind  myself, 
said  ship,  her  freight,  and  cargo,  to  the  payment  of  that  sum,  with  all 
charges  thereon,  in  eight  days  after  my  arrival  at  the  port  of  London ; 
and  I  do  hereby  make  liable  the  said  vessel,  her  freight  and  cargo, 
whether  she  do  or  do  not  arrive  at  the  port  of  London,  in  preference  ta 
all  other  debts  or  claims,  declaring  that  this  pledge  or  bottomry  has  now, 
and  must  have,  preference  to  all  other  claims  and  charges,  until  such 
principal  sum,  with  12/.  per  cent,  bottomry  premium,  and  all  charges 
are  duly  paid : '' 

Held,  upon  error,  that  this  was  an  instrument  of  bottomry,  for  an 
intention  sufficiently  appeared  from  the  whole  of  it,  that  the  lender 
should  take  upon  himself  the  peril  of  the  voyage ;  that  the  words  '*  my 
arrival,"  must  be  understood  to  mean  **  my  ship's  arrival ;  '*  and  that  the 

(1)  31  E.  E.  177  (7  B.  &  C.  219).         is  reported  in  6  Bing.  114.— E.  0. 

(2)  The  caae  in  the  Common  Pleas 
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SiMONDs  words,  ''I  make  liable  the  said  vessel,  her  freight  and  cargo,  whether 

V.  she  do  or  do  uot  arrive  at  London ;  "  were  intended  only  to  give  the 

HODOSON.  lenders  a  claim  on  the  ship,  in  preference  to  other  claims,  in  Ciise  of  the 

ship's  ariival  at  some  other  than  the  destined  port,  and  not  to  provide 

for  the  event  of  a  loss  of  the  ship. 

This  was  an  action  on  a  policy  of  insurance.  Tlie  declaration 
stated  in  the  first  count  that  W.  Adams,  commander  of  a  schooner 
brig  called  The  Clarence,  of  Bristol,  being  at  Copenhagen  on  the 
29th  of  March,  1823,  according  to  the  custom  of  merchants  made 
his  certain  writing  obligator^',  or  bottomry  bond,  sealed  with  his 
seal,  in  these  words  ; 

[  51  ]  **I,  the  underwritten  W.  Adams,  commander  of  the  schooner 

brig  Clarence,  of  Bristol,  burthen  105  tons,  now  lying  in  the  har- 
bour of  Coi)enhagen,  havhig  on  my  passage  from  St.  Petersburgh 
to  London  had  the  misfortune  to  run  the  said  schooner  brig  (m 
shore  upon  Fosterboure  reef,  coast  Sweden,  where  she  received  con- 
siderable damage ;  and  being  unable  to  proceed  in  that  state  on  her 
voyage,  was  compelled  to  put  into  this  port  to  discharge  and  rej^air 
the  damage.  To  pay  the  charges  and  expenses  attending  these 
repairs,  unloading  and  re-loading,  and  putting  said  ship  in  a  state 
to  proceed  on  her  voyage,  &c.,  I  have  borrowed  and  received  from 
Balfour,  EUah,  Kainals,it  Co.,of  Elsineur,  1,077/.  17.s'.JW.  sterlin.^, 
to  pay  for  the  above-mentioned  repairs,  &c.,  without  which  having 
been  paid  and  done,  the  said  schooner  brig  could  not  proceed  on  licr 
voyage,  and  having  received  the  above-mentioned  sum,  which,  with 
the  due  and  ordinary  annual  rent  of  the  same  from  the  date  hereof 
to  the  term  of  payment  after-mentioned,  I  bind  myself,  my  heirs, 
administrators,  and  assigns,  particularly  the  above-mentioned 
schooner  brig,  together  with  all  the  apparel,  tackle,  boats,  and 
stores  of  every  kind  belonging  to  the  same,  as  well  as  her  present 
freight  and  cargo,  consisting  of  tallow,  latlnvood,  &c.  thankfully 
to  content  and  pay  to  Balfour,  Ellah,  Eainals,  &  Co.  the  above- 
mentioned  sum,  with  12/.  per  cent,  bottomry  premium,  all 
postages  and  reasonable  charges  attending  recovering  the  same. 
I  do  further  hereby  bind  myself,  said  schooner  brig,  her  freight 
and  cargo,  to  the  full  and  complete  payment  of  the  said  sum, 
with  all  charges  thereon,  in  eight  days  after  my  arrival  at  the 
afore-mentioned  port  of  London ;  and  I  do  hereby  make  liable 

[  •62  ]       the  said  vessel,  her  freight  and  cargo,  whether  she  *do  or  do  not 
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arrive  at  the  above-mentioned  port  of  London,  in  preference  to      Simonds 

all  other  debts  or  claims,  declaring  hereby  that  the  said  vessel     hodobon. 

is  at  present  free  from  all*  incumbrances  whatsoever,  and  that 

this  pledge  or  bottomry  has  now  and  must  have  preference  to  all 

other  claims  and  charges  in  any  shape  or  manner,  until  such  sum 

of  l,077i.  17«.  9d.  sterling,  with  12  per  cent,  bottomry  premium, 

making  together  1,207Z.  4ir.  8d.  sterling,  with  lawful  interest,  and 

all  charges,  are  duly  paid,  or  until  the  said  Balfour,  E.,  B.,  &  Co., 

or  their  assigns,  have  declared  themselves  in  writing  fully  satisfied 

with  security  given  for  such  payment." 

The  declaration  then  stated  that  Balfour  &  Go.  advanced  the 
money  to  W.  Adams  on  account  of  the  plaintiffs  and  out  of  their 
monies  on  bottomry,  on  the  conditions  above  mentioned.  That 
afterwards  the  plaintiffs  effected  a  policy  of  insurance  with  the 
defendant  to  the  amount  of  200Z.  upon  the  goods  and  merchandizes, 
and  also  upon  the  ship  Clarence,  at  and  from  Elsinore  to  London, 
which  policy  was  in  the  usual  form ;  and  it  was  thereby  declared 
that  "  the  said  ship,  &c.  goods  and  merchandizes,  &c.  for  so  much 
as  concerned  the  assured  by  agreement  between  the  assured  and 
assurers  in  that  policy  were  and  should  be  valued  at  l.  on 
bottomry,  free  from  average,  and  without  benefit  of  salvage." 
The  declaration  averred  that  the  ship  in  the  policy  mentioned,  and 
the  200L  insured,  were  the  ship  and  part  of  the  1,207Z.  As.  8d. 
mentioned  in  the  bond,  and  the  bottomry  in  the  policy  was  also 
the  same  bottomry  as  in  the  bond.  That  the  ship  sailed  on  her 
voyage,  and  that  the  plaintiffs  were  interested  in  the  said 
bottomry  to  the  full  amount  insured  ;  that  the  ship,  cargo,  and 
freight,  were  lost  by  *the  perils  of  the  sea,  and  did  not  arrive  [  *33  ] 
at  London,  whereby  the  defendant  became  liable  to  pay  the  said 
sum  of  200L  so  insured.  To  this  there  was  a  general  demurrer, 
and  on  argument  in  the  Court  below  judgment  was  given  for 
the  defendant.  Upon  that  judgment  a  writ  of  error  was  brought. 
The  case  was  argued  in  Michaelmas  Term. 

Campbell,  for  the  plaintiffs  : 

This  was  either  a  bottomry  bond  properly  so  called,  or,  even 
if  it  were  not,  the  plaintiffs  possessed  in  this  case  such  an  interest 
as  was  insurable.    Listruments  of  this  kind,  which  are  often 

iLB. — ^voL.  xxxvn.  21 
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SncoNDs  made  on  great  emergencies,  ought  to  receive  a  liberal  interpreta- 
HoDOBON.  tion,  in  order  to  effectuate  the  intention  of  the  parties.  It  is 
evident  that  a  bottomry  bond  was  intended  here,  and  there  is  no 
necessity  to  insert  in  the  bond  an  express  provision  that  the  money 
shall  be  lost  if  the  ship  perish ;  the  use  of  the  word  bottomry 
alone  will  be  sufficient  for  that  purpose.  In  the  precedent  of  the 
bottomry  bond  for  the  ship  Oratitudine,  in  Abbott  on  Shipping  (i), 
there  is  no  such  clause.  By  the  bond  in  this  case  the  captain 
bound  himself,  and  the  ship  and  cargo,  to  pay  1,077{.,  with  12 
per  cent,  bottomry  premium;  and  further  bound  himself,  his 
ship  and  cargo,  to  pay  in  eight  days  after  his  arrival  at  the  port 
of  London.  By  these  latter  words  it  is  said  the  money  is  not 
subject  to  the  sea  risk,  because  the  payment  is  made  to  depend 
on  the  captain's  arrival  in  London,  and  not  upon  that  of  the  ship. 
But  the  captain  manifestly  identifies  himself  with  the  ship  here ; 
and  when  he  used  the  words  "  my  arrival,"  must  have  meant 
[  '54  ]  "  my  ship's  *arrival."  The  captain  was  not  to  go  to  London 
without  the  ship.  That  was  her  destination,  though  she  belonged 
to  Bristol.  It  would  be  absurd  to  suppose  the  meaning  to  be, 
that  if  the  ship  were  lost,  and  the  captain  took  care  never  to  come 
to  London,  he  was  not  to  be  liable ;  but  that  after  the  loss  if  he 
accidentally  came  into  that  port,  he  was  to  be  liable.  Where 
money  is  lent  on  bottomry  it  is  understood  that  if  the  ship  be  lost, 
the  lender  loses  also  his  whole  money ;  but  if  the  ship  returns  in 
safety,  then  he  shall  receive  back  his  principal,  and  also  the 
premium  or  interest  agreed  upon,  however  it  may  exceed  the  legal 
rate  of  interest :  Wesket  on  Insurance,  44.  If  the  ship,  therefore, 
is  mortgaged,  that  is  essentially  a  contract  of  bottomry.  In 
Sayer  v.  Olean  (2)  the  bond  was  conditioned  to  be  void  on  the 
safe  return  of  the  ship,  or  the  goods,  or  the  borrower,  yet  it  was 
held  a  valid  bottomry  bond.  So  in  the  case  of  the  Nelson  (s)  it 
was  contended  that  the  bond  was  invalid,  because  it  bound  the 
owners  personally,  as  well  as  the  ship  and  freight ;  but  Lord 
Stowell  held  that  to  be  no  objection.  The  case  of  the  Atlas  (4) 
may  be  cited  on  the  other  side ;  but  there  it  was  decided  that  the 

(1)  Appendix.  No.  4.    Also  No.  6  (3)  1  Hagg.  Adm.  Rep.  169. 
of  App.  to  3  0.  Bob.  Adm.  (4)  1  Hagg.  Adm.  Bep.  48. 

(2)  1  Lev.  54. 
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Court  of  Admiralty  would  not  entertain  the  suit,  because  there  Simondb 
was  an  express  stipulation  in  the  instrument  that,  if  the  ship  hoik^sov. 
were  lost,  the  money  should  be  paid  within  thirty  days  after  the 
account  of  such  loss  should  have  been  received  in  Calcutta  or 
London.  Secondly,  supposing  there  is  no  sea  risk,  and  that  this 
instrument  is  void  as  a  bottomry  bond,  yet  it  is  a  valid  hypothe- 
cation of  the  ship,  her  cargo,  and  her  freight.  And  although  the 
Court  of  Admiralty  might  not  have  interfered,  *yet  our  law  would  [  ^^^  ] 
give  a  remedy  against  the  matters  so  hypothecated.  That  Court, 
indeed,  would  only  have  applied  itself  to  the  ship  and  tackle,  but 
the  common  law  would  give  redress  against  the  cargo.  The 
lender,  therefore,  had  such  an  interest  in  the  safety  of  that  ship, 
cargo,  and  freight  as  any  mortgagee  has  in  the  security  of  his 
loan,  and  that  is  an  insurable  interest.  Any  qualified  property 
is  insurable,  as  a  reasonable  expectation  of  profit:  Orant  v. 
Parkinson  (i),  Flint  v.  Le  Mesurier  (2). 

(Paekb,  J. :  In  the  policy  it  is  stated  to  be  bottomry.) 

If  there  be  a  maritime  risk,  this  cannot  be  deemed  an  essential 
misdescription.  In  common  parlance,  this  interest  would  be 
treated  as  bottomry,  and  that  is  sufficient ;  as  the  interest  which 
a  shipowner  has  when  he  carries  his  own  goods  in  his  own  ship, 
may  be  named  freight:  Flint  v.  Flemyng  (8).  The  plaintiffs, 
then,  have  shewn  an  insurable  interest ;  and  it  sufficiently  appears 
by  the  declaration  that  they  have  sustained  a  loss.  If  the 
payment  of  the  money  due  to  them  depended  on  the  arrival 
of  the  ship,  the  loss  is  evident.  If  not,  still  it  is  shewn  that 
the  plaintiffs  have  lost  their  security ;  they  need  not  aver  that 
the  money  secured  has  not  been  paid ;  that  would  be  matter 
of  defence. 

F.  Pollock,  contra : 

If  this,  though  not  bottomry,  was  some  other  insurable  matter, 
the  plaintiffs  ought  to  have  shewn  that  they  have  been  damnified, 
in  respect  of  the  interest  alleged  in  their  declaration ;  and  this 

(1)  2  Park,  on  InB.  402.  (3)  35  B.  B.  205  (1  B.  k  Ad.  45). 

(2)  2  Park,  on  Ins.  403. 
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SiMONDB  they  have  not  done ;  for  non  constat  that  the  loss  of  the  ship 
HoDosoN.  was  a  loss  of  the  money  due  to  them.  The  only  question  then  is» 
[  *56  ]  whether  this  is  a  bottomry  bond  or  not.  If  it  "^be,  it  is  well 
described  in  the  declaration ;  if  otherwise,  it  is  not.  In  the  case 
of  the  Adas,  which  it  has  been  attempted  to  distinguish,  the 
instrument  was  less  like  a  bottomry  bond  than  this;  but  still  that 
is  an  authority  against  the  plaintiffs.  Here,  the  repayment  was 
not  conditional  upon  the  arrival  of  the  ship  at  her  port  of  destina- 
tion. It  is  true,  there  was  a  sort  of  charge  upon  the  ship,  making 
her  liable  if  she  arrived,  but  still  the  lenders  were  sure  of  their 
money.  They  had  a  right  to  take  the  vessel,  whether  she  did  or 
did  not  arrive  at  the  port  of  London,  for  their  claim,  in  preference 
to  all  other  charges.  If  she  were  stopped  at  any  intermediate 
port,  they  might  take  possession  of  her.  The  essence  of  a  contract 
of  bottomry  is,  that  the  money  lent  shall  depend  wholly  on  the 
existence  of  the  ship,  and  that  the  only  security  shall  be  on  the 
ship  when  it  arrives  at  the  port  of  destination.  It  is  urged,  that 
the  use  of  the  word  ''  bottomry  "  in  the  bond  gives  it  its  character ; 
but  that  is  not  so  where  provisions  inconsistent  with  the  character 
of  such  a  bond  are  introduced,  as  in  this  instrument.  Where  the 
captain  makes  liable  his  vessel,  freight,  and  cargo,  whether  the 
ship  do  or  do  not  arrive  at  London,  the  latter  words  alone  must 
prevent  this  from  being  considered  as  a  bottomry  transaction. 
It  is  a  loan  charged  upon  the  ship,  but  not  to  fail  in  case  she 

should  be  lost. 

Cur.  adv.  wit. 

LoBD  Tentebden,  Gh  J.  now  delivered  the  judgment  of  the  Coubt  : 

This  case  came  before  us  by  writ  of  error  from  the  Court  of 
Common  Pleas,  wherein,  upon  a  demurrer  to  the  declaration, 
judgment  was  given  for  the  defendant  Hodgson. 
[  57  ]  The  declaration  was  upon  a  policy  of  insurance  in  the  common 

form,  upon  the  ship  Clarence  at  and  from  Elsinore  to  London, 
declared  to  be  on  bottomry,  free  from  average,  and  without 
benefit  of  salvage.  The  declaration  set  forth  the  instrument 
of  bottomry,  with  proper  averments  to  connect  that  with  the 
policy  and  shew  the  interest  in  the  plaintiffs.  The  ship  was  lost 
on  the  voyage. 
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Upon  the  argument  before  us,  it  was  insisted  on  behalf  of  the  Simokds 
plaintiffs,  first,  that  the  instrument  set  forth  in  the  declaration  hodobov. 
was  an  instrument  of  bottomry  in  the  proper  and  legal  sense 
of  that  word  in  which  the  lender  of  the  money  takes  upon 
himself  the  risk  of  the  voyage ;  and,  secondly,  supposing  that 
not  to  be  so,  still  the  instrument  gave  to  the  lenders  a  security 
upon  the  body  of  the  ship  which  would  answer  the  declaration 
in  the  policy. 

Upon  the  second  point  I  must  say  for  myself,  that  I  entertain 
very  great  doubt  whether  such  an  instrument  as  is  there  supposed 
would  answer  the  description  of  the  interest  insured,  but  it 
is  not  necessary  to  give  any  opinion  upon  this  point,  because, 
upon  the  first  point,  we  are  all  satisfied  that  our  judgment 
ought  to  be  for  the  plaintiffs. 

Instruments  of  bottomry  are  in  use  in  all  countries  wherein 
maritime  commerce  is  carried  on.  The  lender  of  the  money  is 
entitled  to  receive  a  recompense  far  beyond  the  rate  of  legal 
interest ;  this  recompense  is  very  properly  called  in  the  civil  law 
**  pericuU  pretium,''  and  of  course  no  person  can  be  entitled  to 
it  who  does  not  take  upon  himself  the  peril  of  the  voyage ;  but 
it  is  not  necessary  that  his  doing  so  shall  be  declared  expressly, 
and  in  terms,  though  this  is  often  done ;  it  is  ^sufficient  that  [  *M  ] 
the  fact  can  be  collected  from  the  language  of  the  instrument 
considered  in  all  its  parts.  It  has  been  said,  that  such  instru- 
ments being  the  language  of  commercial  men,  and  not  of 
lawyers,  should  receive  a  liberal  construction  to  give  effect  to 
the  intention  of  the  parties.  Here,  the  words  of  the  instrument 
are,  "  I  bind  myself,  my  ship  and  tackle,  &c.  to  pay  the  sum 
borrowed  with  12  per  cent,  bottomry  premium  in  eight  days 
after  my  arrival  at  the  port  of  London."  Now,  if  the  words, 
instead  of  "  eight  days  after  my  arrival,"  had  been  eight  days 
after  my  ship's  arrival,  there  could  have  been  no  doubt  that  the 
lender  took  upon  himself  the  peril  of  the  voyage,  if  there  be  not, 
in  some  part  of  the  instrument,  some  matter  denoting  a  contrary 
intention.  Now,  the  personal  arrival  of  the  master  unconnected 
with  the  ship,  is  a  matter  which  it  cannot  be  supposed  that 
either  party  contemplated;  it  cannot  be  supposed  that  the 
lenders  looked  to  him  personally,  or  to  his  personal  means,  nor 
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SiifONDs     that  he  intended  to  pledge  himself  personally  and  absolutely  for 
HoDosoN.     the  payment  without  regard  to  the  means  with  which  he  might 
be  furnished  by  the  ship  and  her  freight. 

And  we  are  therefore  of  opinion  that  the  words,  "  my  arrival," 
must  be  understood  to  mean  my  arrival  with  the  ship,  or  my 
ship's  arrival.  We  are  then  to  consider  whether  there  be  any 
thing  in  the  instrument  denoting  an  intention  contrary  to  the 
interpretation  we  have  given  to  this  very  unusual  phrase,  **  my 
arrival."  The  sentence  relied  upon  by  the  learned  counsel  for 
the  defendant  as  denoting  such  an  intention  is  in  these  words : 
''  And  I  do  hereby  make  liable  the  said  vessel,  her  freight  and 
cargo,  whether  she  do  or  do  not  arrive  at  the  above  mentioned 
port  of  London,**  &c. 
[  69  ]  But  we  think  that  these  words  were  intended  to  provide  only 

for  the  ship's  arrival  in  some  other  than  the  destined  port,  and, 
in  such  an  event,  to  give  the  lenders  a  claim  on  the  ship  in 
preference  to  other  claims ;  it  cannot  be  intended  to  provide  for 
the  case  of  the  loss  of  the  ship,  because,  in  that  event,  there 
would  be  nothing  upon  which  a  pledge  could  operate  or  a 
preference  be  claimed. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  of  the 

Court  below  must  be  reversed. 

Judgment  reversed. 

1832.       The  ATTORNEY-GENERAL  v.  The  MASTER,  &c.  op 
[17]  BRENTWOOD  SCHOOL  and  Others. 

(3  Bam.  &  Adol.  59—77 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  57.) 

A  grammar-school  was  founded  and  endowed  by  virtue  of  letters 
patent,  which  ordained  that  the  school  should  be  altogether  of  the 
patronage  and  disposition  of  the  founder  and  his  heirs,  by  whom  the 
schoolmasters  and  guardians  should  be  nominated  for  ever : 

Held,  that  the  right  of  nomination  might  lawfully  be  aliened. 

The  Master  of  the  Bolls  sent  the  following  case  for  the 
opinion  of  this  Court : 

King  Philip  and  Queen  Mary  in  the  fourth  and  fifth  year  of 
their  reign,  upon  the  application  of  Anthony  Browne,  Serjeant- 
at-Law,  gave,  by  letters  patent,  their  licence  to  him  and  to  Joan 
his  wife,  and  to  the  heirs  and  executors  of  the  said  Anthony, 
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''  That  they  or  either  of  them,  or  the  heirs  or  executors  of  the        A.  G. 

said  Anthony,  might  found  and  establish  a  grammar  school  in  the  Master, 

Brentwood,  to  endure  for  all  future  times,  to  consist  of  one   brkS'twood 

master  being  a  presbyter,  and  two  guardians  of  the  lands,  tene-      School. 

ments,  and  possessions  of  the  same  school,  of  the  ^inhabitants       [  *fiO  ] 

of  the  parish  of  Southweald,  in  the  said  county  of  Essex,  to  be 

ordained,  named,  and  appointed  by  the  aforesaid  Anthony  Browne, 

and  Joan  his  wife,  during  their  lifetime,  and  by  the  survivor  of 

them,  and  after  their  decease,  by  the  heirs  of  the  said  Anthony, 

by  deed  in  all  future  time  according  to  the  statutes,  orders,  and 

constitutions  of  the  said  Anthony  or  his  executors,  to  be  made 

and  declared  in  writing ;  and  that  such  school  should  be  called 

the  grammar  school  of  Anthony  Browne,  Serjeant-at-Law,  and 

that  such  schoolmaster  and  guardians   and    their  successors 

should  be  a  body  corporate  to  endure  for  all  future  times,  and 

that  they  should  plead  and  be  impleaded,  &c.  by  the  name  of 

The  schoolmaster  of  the  grammar  school  of  Anthony  Browne, 

Serjeant-at-Law,  in  Brentwood  in  the  county  of  Essex,  and  the 

guardians  of  the  lands,  tenements,  and  possessions  of  the  same 

school;  and  should  have  a  common  seal.     And  that  the  said 

A.  B.  and  Joan  his  wife,  and  also  the  said  A.  B.  or  his  heirs 

or  executors,  (without  the  said  Joan)  or  any  other  person  or 

persons  to  be  named  by  the  said  A.  B.  in  his  lifetime,  or  by  his 

will  might,  after  the  said  school  should  have  been  so  founded  and 

established,  give  and  grant  manors,  messuages,  lands,  tenements, 

rectories,  parsonages,  tithes,   rents,   and  hereditaments  to  the 

clear  yearly  value  of  862.  beyond  all  yearly  charges  and  reprizes, 

to  the  said  schoolmaster  and  guardians;  to  hold  to  them  and 

their  successors  for  ever,  to  fulfil  and  execute  the  orders,  statutes, 

and  constitutions  to  be  made  by  the  said  A.  B.  or  his  executors, 

and  to  be  corrected  when  to  them  should  seem  meet,  without 

any  fine  for  licence  of  alienation  or  mortmain,  &c.  '  And  it  was 

by  the  said  letters  patents  further  granted  to  the  said  A.  B.  and 

Joan  *his  wife,  and  the  heirs  of  the  said  A.  B.,  that  the  said  A.  B:       [  *<^i  ] 

during  his  life,  and  after  his  decease  the  said  Joan  (if  she  should 

survive)  y  during  her  lifetime,  and  after  their  decease  the  heirs  of 

the  said  A.  B.  and  the  heirs  of  the  same  heirs  should  be  the' 

undoubted  patrons  of  the  said  school,  and  that  the  said  school 
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A..a.  should  be  altogether  of  the  patronage  and  free  disposition  of  the 
ThbMasteb,  ^^^  ^-  ^*  during  his  life,  and  after  his  decease  of  the  said  Joan 
BbeStwood  ^^^^8  ^^^  li^®>  8.nd  after  the  decease  of  the  said  Joan,  of  the 
SoHooL.  heirs  of  the  said  A.  B.  as  aforesaid,  and  that  all  and  singular 
the  schoolmasters  of  the  said  school  should  be  named  and 
perfected  by  the  free  disposition  of  the  said  A.  B.  during  his  life, 
and  after  his  decease,  by  the  said  Joan  during  her  life,  and  after 
their  decease,  by  the  free  disposition  of  the  heirs  of  the  said 
Anthony,  and  the  heirs  of  the  same  heirs  by  deed  sealed  for 
ever ;  and  that  every  schoolmaster  so  named  and  perfected  should 
hold  the  said  school  without  any  other  presentation,  institution, 
or  investiture  to  be  therefore  made  for  the  term  of  his  life."  The 
guardians  were  to  be  perfected  by  the  like  nomination  and 
disposition  of  the  said  respective  parties,  and  to  be  removable 
only  at  the  will  of  the  patron  of  the  school  for  the  time  being 
according  to  the  orders  and  statutes.  The  letters  patent  further 
declared,  that  the  said  school  should  be  altogether  donative  and 
coUative,  and  not  presentative ;  yet  that  if  the  school  be  deficient 
of  a  schoolmaster  or  guardian  for  two  months,  and  the  patron 
should  be  informed  of  it,  and  should  have  been  remiss  in  making 
the  proper  nomination,  and  should  not  have  named  a  fit  person 
for  the  space  of  another  month,  it  should  be  lawful  for  the 
Bishop  of  London  for  the  time  being,  within  one  month  next 
[  *62  ]  following,  to  constitute  and  perfect  ^a  fit  person  to  be  school- 
master or  guardian,  for  that  time  only. 

By  indenture  of  the  28th  of  July,  5  &  6  Phil.  &  M.,  the  said 
Anthony  Browne  and  Joan  his  wife  appointed  a  master  and 
guardians;  to  whom,  by  indenture  of  feo£Ement  of  the  dlst  of 
the  same  month,  they  granted  certain  lands  and  tenements  in 
the  parish  of  Ghigwell,  Essex,  hahendxvm  to  them  and  their 
successors,  to  the  intent  that  they  should  perform  and  fulfil  the 
statutes,  ordinances,  &c.  of  the  said  A.  B.  made,  or  by  him  or 
his  executors  in  writing  to  be  made,  ordained,  and  declared,  and 
when  to  the  said  A.  B.  and  Joan  his  wife,  or  to  the  heirs  of  the 
said  A.  B.  should  appear  expedient,  to  be  by  them  corrected. 
And  by  his  will,  dated  December  20th,  1565,  the  said  A.  B.,  then 
Sir  Anthony  Browne,  Knight,  devised  a  messuage  and  lands,  &c. 
to  the  master  and  guardians  and  their  successors,  to  the  like 
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intents;  and  also  other  property  for  the  maintenance,  by  the        A.-G. 
master  and  guardians,  of  five  poor  folks  in  South  weald,  to  be  theMabtbb, 
nominated  by  A.  B.  during  his  life,  and  after  his  decease  by   bbStwood 
Joan  B. ;   and  after  her  decease   by  one  Dorothy  Hudleston      School. 
during  her  life ;  and  afterwards  by  such  persons  and  their  heirs 
as  should  possess  the  manor  of  Southweald  (then  held  by  A.  B.), 
in  manner  and  form  as  A.  B.  and  his  executors  should  in  writing 
declare.     Sir  A.  B.  died  without  issue,  leaving  Wystan  Browne 
his  heir-at-law. 

In  pursuance  of  a  decree  of  the  Court  of  Chancery,  made  in 
the  12th  year  of  Queen  Elizabeth,  the  said  Wystan  Browne  gave 
a  deed  of  assurance  to  the  master  and  guardians  of  the  lands 
and  premises  above  mentioned ;  and  he  afterwards  executed  a 
conveyance  of  the  same  to  them.  By  his  will,  dated  in  1580, 
reciting  that  *the  patronage  of  the  grammar  school,  and  the  [  *68  ] 
gift  and  disposition  of  the  schoolmastership  and  of  the  two 
guardians,  and  also  the  nomination  and  placing  of  the  almsfolk, 
was  descended  to  him  and  his  heirs  in  fee-simple  as  next  cousin 
and  heir  to  Sir  A.  Browne,  his  great  uncle,  the  founder,  he,  the 
said  Wystan  Browne,  devised  the  said  patronage,  &c.  to  his  son 
Anthony  Browne  and  the  heirs  male  of  his  body ;  remainder  to 
the  heirs  male  of  his,  the  testator's,  body;  and  for  default  of 
such  issue,  to  his  brother  John  for  life,  with  remainder  to  the 
heirs  male  of  his  body;  and  for  default  of  such  issue,  to  the 
testator's  right  heirs.  Wystan  Browne  died  shortly  after  the 
date  of  his  will,  leaving  a  son,  Anthony,  who  did  not  long 
survive,  and  two  daughters,  who,  upon  their  brother's  death, 
were  the  co-heirs-at-law  of  the  founder.  On  the  death  of  the 
last-mentioned  Anthony  Browne,  the  right  of  patronage  was 
claimed  and  exercised  by  Anthony,  son  of  John  Browne, 
according  to  the  will  of  Wystan  Browne. 

In  1622,  in  pursuance  of  the  before-mentioned  decree  in 
Chancery,  a  body  of  statutes  was  ordained  and  declared  for  the 
school,  under  the  hands  and  seals  of  the  Bishop  of  London, 
Dr.  Donne,  Dean  of  St.  Paul's,  and  Sir  Anthony  Browne,  Knight, 
therein  described  as  cousin  and  heir  of  Anthony  Browne  the 
founder,  and  also  cousin  and  heir-at-law  of  the  said  Wystan 
Browne,  and  patron  of  the  said  school.     These  statutes  con- 
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A.-0.  tained  similar  ordinances  to  those  of  the  letters-patent  above 
The  Master,  mentioned,  respecting  the  constitution  of  the  school;  and,  as  to 
BbStttood  *^®  patronage,  it  was  provided,  that  the  said  Sir  A.  B.  during 
School.  his  life,  and  after  his  decease  Elizabeth  his  wife,  and  after  her 
decease  the  heirs  of  the  said  Sir  A.  B.  should  be  the  true  and 
[  *64  ]  undoubted  patrons  of  the  school,  ^foundation,  and  body  corporate 
for  ever.  Certain  advantages  were  given  by  these  statutes  to  the 
scholars  who  should  be  of  kin  to  the  said  founder  or  patron  ;  and 
particularly,  that  no  scholar  who  should  be  of  kin  to  the  patron 
should  be  removed  without  the  patron's  consent.  No  other 
scholar  brought  to  the  school  was  to  be  refused  or  put  away 
without  the  consent  of  the  patron  or  guardians.  The  school- 
master was  not  to  absent  himself  beyond  a  certain  time  without 
leave  from  the  patron  under  his  hand,  except  on  urgent  occasion. 
If  he  were  unduly  absent,  a  substitute  during  such  absence  was 
to  be  appointed  by  the  patron.  There  were  other  ordinances  for 
the  good  government  of  the  school ;  and  regulations  respecting 
the  almspeople. 

In  1682  Dame  Elizabeth  Browne,  to  whom  a  life  interest  in 
the  patronage  was  given  by  the  statutes  of  1622,  and  Peter 
Latham,  her  then  husband,  acted  as  patrons  of  the  school ;  and 
there  was  reason  to  suppose,  that  in  1645  they  appointed  a 
schoolmaster.  In  1655  a  schoolmaster  was  appointed  by  John 
Browne,  son  of  Sir  Anthony,  whose  widow  the  said  Elizabeth 
was. 

The  case  then  set  out  an  indenture  of  release  and  an  indenture 
of  bargain  and  sale,  bearing  date  the  25th  of  February,  1684, 
between  Sir  Anthony  Browne  of  St.  Martin's-in-the-Fields, 
Middlesex,  and  his  wife,  Wystan  Browne  of  Gray's  Inn,  Esq.  and 
his  wife.  Waller  Bacon,  Sir  William  Scroggs  of  Weald  Hall,  in 
the  county  of  Essex,  Knight,  son  and  heir  of  Sir  William  Scroggs, 
late  Chief  Justice  of  the  King's  Bench,  deceased ;  and  Mary,  wife 
of  the  first-mentioned  Sir  William,  Dame  Ann  Scroggs,  relict  of 
the  late  Sir  William,  and  Sir  Bobert  Clayton  of  London,  Ejiight, 
of  the  first  part;  Edmund  King  and  Simon  Norwich,  of  the 
[  *66  ]  second  part ;  and  Erasmus  *Smith  of  St.  James's,  Clerkenwell, 
Esq.  of  the  third  part ;  whereby,  after  reciting  that  Sir  Anthony 
and  his  wife,  Wystan  Browne  and  his  wife,  Francis  Bacon  and 
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Henry  Beeve,  by  indenture  of  the  18th  of  May  in  the  20th  A.-G. 
Gar.  II.,  made  between  them  of  the  one  part,  and  the  late  thkMabtkb, 
Sir  William  Scroggs  of  the  other,  and  by  fine  therein  covenanted  bbi^wood 
to  be  levied,  did  convey  to  the  said  Sir  William  Scroggs,  deceased,  school. 
together  with  the  manor  of  Southweald  and  other  manors  and 
hereditaments,  the  patronage  and  right  of  placing  the  school- 
master in  Brentwood  School,  together  with  the  gift  and  power 
of  placing  five  poor  people  in  the  almshouses  before  mentioned ; 
which  said  indenture  was  lost ;  and  that  the  said  Sir  William 
Scroggs,  deceased,  in  his  lifetime,  conveyed  the  hereditaments 
in  the  said  indenture  mentioned  to  the  said  Sir  Bobert  Clayton 
and  another  person,  since  deceased,  and  their  heirs,  for  further 
securing  4,000L  and  interest  to  Nicholas  Yanacker,  Esq. 
deceased ;  and  that  all  the  estate  of  the  said  Sir  William 
Scroggs,  deceased,  in  the  premises,  had  come  to  or  descended 
upon  Sir  William  Scroggs,  party  to  this  indenture,  and  his  heirs 
in  fee-simple :  To  the  intent,  therefore,  and  for  the  purposes  in 
this  indenture  particularly  mentioned,  it  was  witnessed  and 
agreed  between  the  several  first-mentioned  parties,  that  the  fine 
in  the  said  recited  indenture  mentioned,  should  enure  to  the  use 
of  Sir  William  Scroggs,  deceased,  his  heirs  and  assigns  for  ever : 
and  it  was  further  witnessed,  that  in  consideration  of  11,0002. 
paid  to  Sir  William  Scroggs,  party  to  this  indenture,  by  the 
said  Erasmus  Smith,  and  of  108.  paid  as  therein  mentioned, 
Sir  William  Scroggs,  party  to  this  indenture,  and  his  wife,  and 
the  other  parties  thereto  of  the  first  part  at  the  request  and  by 
the  direction  of  the  *said  Sir  William,  did  grant,  bargain,  sell,  [  *66  ] 
alien,  release,  and  confirm,  at  the  nomination  of  the  said 
Erasmus  Smith,  all  the  manors,  lordships,  messuages,  lands, 
tenements,  rectory,  hereditaments,  and  premises  by  the  former 
indenture  and  fine  mentioned  to  be  conveyed,  habendum,  to  the 
use  of  King  and  Norwich,  their  heirs  and  assigns,  upon  trust 
(subject  to  certain  annuities)  for  Erasmus  Smith,  his  heirs  and 
assigns. 

An  Erasmus  Smith,  claiming  under  these  deeds,  afterwards 
appointed  a  schoolmaster.  It  did  not  appear  that  the  right  of 
patronage  to  the  school  had  ever  been  exercised  by  any  person 
claiming  as  heir  general  of  Wystan  Browne. 
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A.-6.  By  indenture  of  feoffment  and  indenture  of  bargain  and  sale 

TbeMabteb,  of  the  2l8t  of  January,  1752,  between  Bichard  Draper,  Esq.,  oho 
Bb^twood  ^*  ^^^  Majesty's  Serjeants-at-Law,  of  the  first  part;  Henry 
School,  Kirkham,  Esq.,  and  Anne  his  wife,  (one  of  the  two  surviving 
daughters  of  Erasmus  Smith,)  Smith  Kirkham,  their  only  son, 
and  the  several  children  of  Mary,  the  other  daughter  (also 
deceased)  of  Erasmus  Smith,  of  the  second  part ;  and  Thomas 
Tower,  of  the  Inner  Temple,  Esq.,  of  the  third  part;  in  con- 
sideration of  11,458Z.  paid  to  the  said  Bichard  Draper  by  the 
said  Thomas  Tower,  by  the  direction  of  the  said  parties  of  the 
second  part,  the  said  Bichard  Draper,  by  the  Uke  direction, 
enfeoffed  and  confirmed,  and  bargained  and  sold,  and  the  said 
parties  of  the  second  part  granted,  ratified,  and  confirmed  to  the 
said  Thomas  Tower,  his  heirs  and  assigns  for  ever,  the  manor 
of  Southweald,  &c.,  the  patronage  and  right  of  placing  the 
schoolmaster  in  Brentwood  School,  and  the  gift  and  power  of 
placing  poor  people  in  the  almshouses,  and  all  other  tiie  premises 
before  conveyed  (in  November,  1761)  to  the  said  Bichard  Draper 
[  *67  ]  by  ^lease  and  release,  to  which  the  co-heiresses  of  Hugh,  last 
surviving  son  of  Erasmus  Smith,  the  executors  of  Hugh  and 
devisees  in  trust  of  his  real  estates,  the  said  Henry  and  Anne 
Kirkham,  and  the  said  several  children  of  Mary,  Erasmus 
Smith's  second  daughter,  were  parties ;  and  also  by  virtue  of 
a  fine  referred  to  in  the  last-mentioned  conveyance. 

Since  the  conveyance  of  1762  the  rights  of  patronage  have 
been  claimed  and  regularly  exercised  by  the  said  Thomas  Tower ; 
and  after  his  death  by  Christopher,  his  nephew  and  heir ;  and 
upon  his  decease  by  the  present  defendant,  Christopher  Thomas 
Tower,  who  was  Christopher's  son  and  heir,  and  in  whom  all 
the  rights  conveyed  in  1752  legally  vested. 

From  the  foundation  of  the  school  the  persons  claiming  and 
exercising  the  above  rights  of  patronage  have  always  been  the 
persons  who  for  the  time  being  held  the  manor  of  Southweald, 
formerly  the  possession  of  the  founder. 

Christopher  Thomas  Tower  was  not  the  heir  of  Anthony 
Browne,  the  founder,  but  claimed  the  right  of  patronage  either  as  a 
right  of  patronage  in  gross  duly  conveyed  and  vested  in  him,  or  as 
appurtenant  to  the  manor  of  Southweald,  of  which  he  was  seised. 
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The  questions  for  the  opinion  of  this  Court  were,  first,  whether        A..G. 
the  right  of  appointing  the  master  and  wardens  vested  in  the  thbMastbb, 
heirs  of  Anthony  Browne,  the  founder,  by  the  letters-patent   bbewtwood 
of  Philip  and  Mary  was,  in  point  of  law,  capable  of  alienation  ?      School. 
And,  secondly,  if  it  were,  whether  it  had  been  legally  conveyed 
to  and  were  now  vested  in  the  defendant  Christopher  Thomas 
Tower  ?    The  second  point  was  not  discussed.    The  case,  as  to 
the  first  point,  was  argued  in  Michaelmas  Term. 

Aino8,  for  the  informant :  [  68  ] 

The  patronage  of  this  school,  though  it  has  for  some  time  been 
aliened,  could  not  legally  be  so  disposed  of.  The  right  of 
foundership  is  not  capable  of  alienation :  it  is  inseparable  from 
the  blood,  and  could  not  be  granted  to  the  King:  Magdalen 
College  case  (i).  It  is  said  in  Englefield/s  case  (2)  (referring  to 
Bro.  Abr.  tit.  Corodies)  that  in  the  time  of  Henry  VIII.  it  was 
held  that  a  foundership,  which  is  a  thing  annexed  inseparably 
to  the  blood  of  the  founder,  should  not  be  forfeited  by  attainder. 
In  the  report  of  EngUfield's  case,  Moor,  822,  Coke,  in  argument, 
refers  to  a  case  decided  in  10  Hen.  YIU.,  (which  is  not  com- 
prised in  the  Year  Books,)  as  shewing  that  a  foundership  is  not 
forfeitable.  In  Co.  Litt.  99  a,  it  is  said  that  tenure  in  frankal- 
moigne  is  an  incident  to  the  inheritable  blood  of  the  grantor, 
and  cannot  be  transferred  or  forfeited,  no  more  than  a  founder- 
ship  of  a  house  of  religion,  homage  ancestral,  or  any  other 
incident  to  their  inheritable  blood.  In  Bro.  Abr.  Corodies,  5, 
a  case  is  cited  in  which  it  was  laid  down  that  *'  foundership  (of 
an  abbey)  is  annexed  to  the  blood,  and  cannot  be  granted  to  any 
one ;  and  if  the  church  be  dissolved  the  founder  shall  have  the 
land,  yet,  it  seems,  the  foundership  cannot  escheat,"  that  is,  by 
death  without  heir ;  nor,  as  it  seems,  can  it  be  forfeited  by  felony ; 
''  for  it  is  a  thing  annexed  to  the  blood,  which  cannot  be  separated 
as  it  is  said.  Qiwd  nota.  For  a  man  who  is  heir  of  another 
cannot  make  another  to  be  heir."  In  the  case  of  The  Earldom 
of  Oxford  (3)  DoDBiDOE,  J.  instances  a  foundership  as  one  of  the 
things  granted  in  fee-simple,  which  cannot  be  aliened.    Where 

(1)  11  Co.  Eep.  77  a,  78  a.  (3)  Sir  W.  Jones,  123. 

(2)  7  Go.  Bep.  13  a. 
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A.-G.        a  pereon  "^seised  in  fee  of  a  manor  granted  a  rent-charge  in  fee 

Thk  Mastbb,  thereout  for  the  support  of  poor  persons,  and  afterwards  made 

Brkntwood   *  graJ^t  i^  fee  of  the  manor  so  charged,  and  died,  it  was  held 

School.      notwithstanding  that  the  heir  of  the  grantor  should  have  the 

^  *^^  ^       nomination  of  persons  to  partake  of  the  charity,  for  this  was 

incident  to  the  founder  and  his  heirs,  or  those  appointed  by  him, 

and  did  not  pass  with  the  lands:  Attorney-Oeneral  v.  Rigby  (i). 

In  the  present  case  the  letters  patent  which  give  licence  to  endow 

the  school  contain  nothing  to  connect  the  right  of  patronage  with 

the  manor  of  Southweald,  which  is  not  referred  to  in  them. 

If  the  right  of  patronage  were  alienable  it  would  be  subject 
to  the  same  legal  liabilities  with  other  real  property  capable 
of  being  separated  from  the  inheritance,  in  particular  cases,  as 
for  instance  to  dower.  But  it  is  never  reckoned  among  the  kinds 
of  property  subject  to  dower,  though  there  may  be  dower  of  an 
advowson ;  nor,  again,  is  it  assets  in  the  hands  of  an  heir,  though 
an  advowson  is. 

The  patronage  (after  the  deaths  of  the  founder  and  his  wife), 
is  given  by  the  letters  patent  to  the  heirs  of  the  founder ;  and 
the  expression  is  strengthened  by  adding,  "  and  the  heirs  of  the 
same  heirs.''  It  cannot  be  said  that  the  word  ''  heirs,"  in  this 
instance,  includes  assigns.  The  contrary  may  be  inferred  from 
the  rule  prevailing  in  analogous  cases.  Thus,  in  Com.  Dig. 
Officer,  (C),  the  result  of  the  authorities  collected  is,  that  an 
office  of  trust  granted  by  the  Crown,  though  in  fee,  is  not 
assignable,  unless  there  be  the  word  ''  assigns,"  or  something 
equivalent  in  the  grant.  This  is  laid  down,  in  particular,  by 
[  •70  ]  DoDRiDOE,  J.  in  the  case  of  The  Earldom  of  Oxford  {2),  *before 
referred  to :  and  he  there  observes,  that  the  King  may  be  pre- 
sumed to  repose  a  confidence  in  the  posterity  of  the  first  grantee, 
which  would  not  extend  to  his  or  their  assigns.  So,  where  a 
power  is  of  a  kind  which  indicates  a  personal  confidence,  it  must, 
primd  faciei  be  understood  to  be  confined  to  the  individual  to 
whom  it  is  given ;  and  will  not,  except  by  express  words,  pass 
to  others :  a  power  given  to  heirs,  for  instance,  cannot  be  trans- 
ferred to  devisees:  Cole  v.  Wadc{^),  cited,  Sugden  on  Powers, 

(1)  3  P.  Wms.  145.  (3)  10  R.  R.  129  (16  Ves.  27). 

(2)  Sir  W.  Jones,  12,  &c. 
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180,  6th  edit.     (He  then  proceeded  to  argue,  that  in  the  present        A.-O. 
case,  the  duties  and  authorities  imposed  upon  and  intrusted  to  thsAUbtbb, 
the  patron  in  various  parts  of  the  letters  patent  and  statutes,   brtotwood 
indicated  a  personal  trust  and  confidence  in  the  parties  upon      Sohool. 
whom,  by  the  specific  words  of  those  documents,  the  right  of 
patronage  was  conferred.) 

Sir  James  Scarlett,  for  the  defendant  G.  T.   Tower,  and 
Preston,  for  the  other  defendants  : 

No  direct  authority  has  been  adduced  against  the  alienation 
under  which  the  defendant,  G.  T.  Tower,  claims ;  and  this  is 
a  strong  argument  in  his  favour;  for  there  are  in  fact  many 
instances  in  which  the  patronage  of  schools  has  been  originally 
given  or  reserved  to  an  individual  and  his  heirs,  but  has  since 
been  aliened,  and  is  still  enjoyed  by  the  alienee.  The  school 
of  Wragby  in  Lincolnshire,  is  an  example :  Garlisle's  Description 
of  Endowed  Grammar  Schools,  vol.  i.  p.  857 ;  and  others  will 
be  found  in  the  same  work,  vol.  i.  p.  480 ;  vol.  ii.  pp.  299,  816. 
The  case  of  the  school  of  Wotton-under-Edge,  mentioned  in  the 
17th  Report  of  the  Gommissioners  of  Gharities,  is  nearly  in 
*point.  The  patronage  of  that  school  was  granted  by  James  I.  [  *7i  ] 
to  Lord  Berkeley  and  his  heirs.  Lord  Berkeley  granted  it  to 
a  person  named  Smith  and  his  heirs  ;  and  in  a  suit  afterwards 
instituted  in  Ghancery  respecting  the  charity  generally,  to  which  a 
Lord  Berkeley  was  party,  it  was  decreed  that  an  heir  of  Smith,  who 
claimed  by  virtue  of  the  alienation,  was  entitled  to  the  patronage. 

Upon  principle,  what  distinction  is  there  between  the  jus 
patronatus  enjoyed  by  the  founder  of  a  church,  and  that  vested  in 
the  founder  of  an  hospital  or  a  school  ?  If  the  rights  are  analogous 
in  other  respects,  why  should  they  differ  only  as  to  the  power  of 
alienation  ?  They  are  both,  in  a  sense,  trusts  to  be  exercised 
with  a  regard  to  the  public  interest ;  and  in  this  point  of  view, 
the  church  patronage,  which  is  alienable,  is  a  more  important 
trust  than  the  others.  Li  the  Statute  Westm.  2,  c.  5,  s.  4, 
the  rights  with  respect  to  advowsons  of  churches  and  of 
hospitals,  are  treated  indiscriminately,  and  the  remedy  given  for 
disturbance  in  either,  is  by  qware  impedit{i).     In  the  statute 

(1)  See  The  Mayor,  Jtc,  of  Btdford  v.  The  Bishop  of  Lincoln,  Willes,  608. 
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A.-a.        81   Eliz.   c.   6,   the  rights  of  patronage  to  churches,  colleges. 
The  Mastes,  schools,  and  hospitals  are  considered  as  of  the  same  nature ;  and 

*^'  ^00     ^  ®^  Eliz.  c.  5,  the  patronage  of  an  hospital  is  expressly  treated 

School,  as  assignable.  In  WiUiams  v.  The  Bishop  of  Lincoln  (i) ,  quare 
impedit  was  brought  for  a  presentation  to  the  hospital  or  parish 
church  of  Bedford  ;  and  no  question  was  made  of  the  patronage 
being  in  itself  grantable :  and  so  it  was  lately  held,  in  King  v. 
Baylay  (2),  that  a  prebend  may  be  aliened  by  the  Crown,  and 

[  «72  ]  annexed  to  an  archdeaconry.  The  hospital  of  St.  Catherine  *waB 
founded  by  charter  of  Queen  Eleanor,  dowager  of  Hen.  III. 
(confirmed  by  charters  of  Edw.  II.  and  III.),  which  reserved  the 
appointment  of  a  master  to  the  Queen,  and  to  all  succeeding 
Queens  of  England.  It  was  held  that  such  a  '*  desultory  kind  of 
inheritance ''  might  be  specially  limited  in  the  patronage  of  an 
hospital  newly  founded:  Atkins  v.  Montague (s).  In  the  Act 
1  W.  &  M.  c.  26,  s.  4,  it  is  assumed  that  the  patronage  of  a  free* 
school  may  be  mortgaged ;  and  enactments  are  made  to  meet 
such  a-  case.  The  case  of  The  Earldom  of  Oxford,  cited  on  the 
other  side,  to  shew  that  an  office  implying  trust  is  not  assignable, 
related  to  an  office  of  a  very  peculiar  kind,  that  of  Great  Cham- 
berlain of  England ;  and  Crew,  Ch.  J.  was  of  opinion  that  even 
that  might  be  aliened:  and  a  case  is  there  cited (4),  from  the 
Year  Book,  18  Edw.  III.,  where  it  was  held,  that  the  office  of 
serjeanty  in  the  cathedral  church  at  Lincoln,  though  an  office  of 
trust,  was  grantable.  And  the  same  doctrine  will  apply  to  all 
cases  of  patronage,  except  where  there  is  some  peculiarity  which 
necessarily  renders  it  personal  to  the  individual,  or  limits  it  to 
the  blood. 

The  right  here  in  question  is  not  (except  in  the  particular 
sense  before  adverted  to)  a  trust.  A  jus  patronatus  at  common 
law  is  a  part  of  the  old  and  absolute  dominion  which  the  founder 
had  over  the  property,  which  he  has  never  granted  away,  and  in 
which  his  heirs  acquire  as  ample  a  right  as  he  himself  originally 
had.    If  he  has  not  expressly  appointed  any  person  to  exercise 

(1)  Cro.  Eliz.  790.  LeMee  of  Lord  Brounker  t.  Atkin», 

(2)  36  B.  E.  448  (1  B.  &  Ad.  761).  Sir  T.  Jones,  176. 

(3)  Cases  in  Chanc.  214.    And  see  (4)  Sir  W.  Jones,  110. 
Skinn.   14,    2   Keb.  808,  and  The 


VOL.  xxxvn.]     1882.    K.  B.     8  B.  &  AD.  72—74.  337 

the  patronage  as  vacancies  occur,  it  comes  to  the  heir,  not  as  a        a.. a. 
trust,  for  it  was  not  a  trust  in  the  ^hands  of  the  ancestor,  but  as  the  ^i^asteb, 
a  part  of  the  original  inheritance,  and  upon  the  same  terms  as   ]»r^twood 
an  ordinary  reversion  of  which  no  disposition  has  been  made.      school. 
It  was  so  in  the  present  case :  and  the  charter  of  Philip  and       ^  *^^  ^ 
Mary,  of  which  the  main  purpose  was  to  give  a  corporate 
character  to  the  master  and  guardians  of  the  school  about  to  be 
founded,  did  not  alter  these  general  rights.    And,  in  fact,  the 
case  affords  several  instances  in  which  a  right  has  been  assumed 
and  exercised  of  transferring  the  patronage  out  of  the  regular 
line  of  inheritance,  before  the  alienation  in  1752,  under  which 
Mr.  Tower  claims.    And  it  is  remarkable  that  one  of  the  alienees 
was  Sir  William  Scroggs,  Chief  Justice  of  this  Court,  who  was  a 
lawyer  of  considerable    learning,   and  not  likely,   it  may  be 
supposed,  to  take  an  invalid  conveyance. 

Then  as  to  the  authorities  cited  on  the  other  side,  none  of  the 
dicta  supply  any  definition  of  '^  foundership."  If  it  meant  ju8 
patronatus,  the  doctrine  laid  down  would  apply  as  well  to  the 
patronage  of  churches  and  hospitals  as  of  schools.  But  this  is 
not  so :  and  where  it  is  said  that  foundership  cannot  be  trans- 
ferred, it  is  clear  that  the  original  foundership  is  signified :  the 
meaning  is,  that  the  character  of  founder  cannot  be  conveyed  by 
one  person  to  another.  It  will  be  found  by  reference  to  the  cases 
in  which  this  doctrine  has  been  laid  down,  that  it  relates  to  the 
question  of  the  King's  right  to  a  corody ;  i.e.  a  reasonable  sus- 
tenance for  one  of  his  servants  out  of  any  house  of  religion 
founded  by  himself  or  his  ancestors.  If  the  house  was  not  so 
founded,  there  could  be  no  corody ;  the  patronage  might  pass  to 
the  King  by  forfeiture  or  alienation,  but  this  could  not  make  him 
founder,  or  ^descendant  of  the  founder,  and  therefore  no  claim  [  *74  ] 
to  a  corody  could  arise.  This  is  fully  explained  by  a  case  in 
Bro.  Abr.  Petition  26,  from  the  Year  Book,  5  Edw.  IV.  118. 
William  Millam  founded  the  Abbey  of  Leicester  before  time  of 
memory ;  the  seignory  descended  to  Simon  de  Montfort,  who  was 
attainted  (temp.  Hen.  III.)  for  levying  war  against  the  King; 
whereupon  the  advowson  and  patronage  of  the  abbey  passed  to 
the  King ;  and  the  question  arose,  on  petition  of  right,  in  the 
time  of  Edward  lY.,  whether  the  King  could  insist  upon  a  corody 
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A..0.  for  his  servant,  it  being  admitted  that  he  had  the  patronage,  but 
The  Master,  denied  that  he  was  patron  in  jure  cororus,  or  that  the  abbey  was 
Brentwood  'funded  by  him  or  his  progenitors  ;  and  it  was  held  that  foonder- 
ScHooL.  ship  may  come  to  the  King  by  escheat  or  forfeiture  for  treason  ; 
but  he  shall  not  therefore  have  a  corody,  as  he  shall  where  he  or 
his  ancestors  were  the  founders.  The  blood  of  the  founder  could 
not  be  transferred  to  the  King,  though  the  patronage  might.  So, 
where  land  was  held  in  frankalmoigne,  if  the  seignory  were  trans- 
ferred, the  service,  which  was  to  pray  for  the  souls  of  the  grantor 
and  his  heirs,  could  not  pass  with  it.  The  same  observation 
applies  in  the  case  of  homage  ancestral.  And  a  power  given  to 
a  man  and  his  heirs,  where  a  personal  confidence  is  implied,  falls 
within  the  same  reasoning.  None  of  these  cases  afford  any 
ground  for  questioning  that  the  jus  patronatfis  of  a  foundation 
Uke  the  present  may  be  transferred,  though  the  personal  quality 
of  foundership  is  unalienable. 

AmoSf  in  reply : 

As  to  the  distinction  attempted  between  foundership  and 
patronage,  it  appears  from  the  case  of  the  Abbot  de  Lyra,  cited 
[  *7'»  ]  in  the  case  of  Sutton's  ^Hospital  (i),  that  they  both  mean  the  same 
thing.  In  The  Attorney -General  v.  Rigby  (2),  there  was  no  corody 
in  question  ;  it  was  there  held  that  the  nomination  to  a  charity 
was  incident  to  the  founder  and  his  heirs.  The  writ  of  contra 
fonnam  collationis  which  was  given  to  the  founder  or  his  heir 
when  lands  held  in  frankalmoigne  had  been  aliened,  was  for  a 
restoration  of  the  lands;  these,  therefore,  and  not  merely  the 
service,  were  incapable  of  alienation.  As  to  the  Act  89  Eliz.  c.  5, 
which  gave  the  patronage  of  hospitals  to  the  founders,  their  heirs 
or  assigns,  that  statute  was  passed  at  a  time  when  the  state  of 
the  poor  was  very  urgent,  and  extraordinary  legislative  provisions 
might  seem  desirable  to  facilitate  every  endeavour  to  provide  for 
them.  And  it  may  be  argued  from  the  introduction  of  the  word 
''  assigns,*'  that  without  that  word  the  patronage  would  not  have 
been  assignable.  Williams  v.  Tlie  Bishop  of  Lincoln  (3)  was  subse- 
quent to  this  Act :  and  the  hospital  or  parish  charch  there  seems 

(1)  10  Co.  Bep.  33.  (3)  Cro.  Eliz.  790. 

(2)  3  P.  Wms.  146. 
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to  have  been  considered  an  ecclesiastical  benefice.  Atkiiis  v.  a.-g. 
Montague  (i),  shews  that  an  original  founder  may  make  a  peculiar  xhe  masteb, 
limitation  of  patronage,  but  not  that  such  limitation  may  be  b^entwood 
departed  from  at  pleasure  afterwards.  The  Act  of  1  W.  &  M.  c.  26,  school. 
s.  4,  does  not  shew  that  the  dispositions  of  patronage  there 
referred  to  were  at  that  time  legal.  Its  object  was  to  guard 
against  particular  modes  of  evading  the  law  which  might  be 
attempted  in  future.  No  analogy  can  be  drawn  from  church 
patronage  to  that  now  in  question.  The  rights  of  ecclesiastical 
patronage,  especially  with  regard  to  alienation  of  advowsons, 
have  always  *been  considered  an  anomaly  in  our  law :  but  in  [  "76  ] 
that  case  there  is  some  control,  by  the  intervention  of  the  bishop 
to  whom  the  clerk  is  presented ;  and  even  where  the  advowson 
is  donative,  the  incumbent  must  be  a  priest,  subject,  as  such, 
to  the  superintendence  of  the  ordinary,  and  liable  to  ecclesiastical 
censures  in  case  of  misconduct :  whereas  in  the  present  instance, 
if  the  patronage  is  alienable,  there  is  no  restriction  as  to  the 
party,  and  no  control  over  his  conduct.  The  supposed  aliena- 
tions of  this  patronage  before  that  in  1752,  are  by  no  means 
conclusive.  One  of  them  was  in  the  case  of  Sir  Anthony  Browne, 
who  is  styled  cousin  and  heir  of  the  founder ;  and  there  is  no 
proof  that  he  was  not  so.  It  is  true  there  was  a  deviation  from 
the  line  of  inheritance  in  giving  a  life  estate  to  Dame  Elizabeth 
after  the  death  of  Sir  Anthony,  her  husband,  but  this  was  an 
error,  probably  occasioned  by  a  similar  estate  having  heexx 
granted  to  the  founder's  widow  in  the  original  letters  patent. 

Cur.  adv.  vtdt. 

The  following  Certificate  was  afterwards  sent : 

**  This  case  has  been  argued  before  us  by  counsel,  and  we  are 
of  opinion  that  the  right  of  appointing  the  master  of  the  said 
grammar  school  and  the  wardens  of  the  lands,  tenements,  and 
possessions  of  the  same  school,  vested  in  the  heirs  of  Anthony 
Browne,  the  founder  of  the  said  school,  by  the  letters  patent 
of  the  6th  of  July,  in  the  fourth  year  of  the  reign  of  King  Philip 
and  Queen  Mary,  was,  in  point  of  law,  capable  of  alienation. 

(1)  Ca.  in  Chan.  214. 

2a— 2 
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A.-G.  ''The  second  question   stated  in  the  case  was  not  debated 

Thb  Master,  before  US,   it  having  been  admitted   by  the  counsel  for   the 

Brentwood  A-^^orney- General,  that  if  the  right  was  capable  of  alienation, 

School.  it  was  legally  conveyed  to,  *and  is  now  vested  in  the  defendant 

[  *^^  ]       Christopher  Thomas  Tower. 

**  Tenterden. 

"J.  Parke. 

"W.  E.  Taunton. 

"  John  Pattbson." 


18S2.  REX   V.   The   DEAN  and    CHAPTER   of 

^—''  EOCHESTER(l). 

^  ^^  ^  (3  Barn.  &  Adol.  95—100.) 

An  Archdeacon  of  Hochester,  when  instituted  and  inducted  into  that 
office,  is  ipso  facto  inducted  into  the  prebend  annexed  to  it  by  royal 
grant,  and  may  claim  to  be  sworn  in  as  prebendary,  without  being 
in8.talled. 

By  the  judgment  of  this  Court  in  the  case  of  King  v.  Baylay^ 
Hilary  Term,  1881  (2),  Archdeacon  King  was  declared  entitled  to 
the  prebend  annexed  by  Charles  I.  to  the  archdeaconry  of 
Bochester,  and  he  thereupon  presented  himself  to  the  Dean  to 
take  the  oath  required  by  the  statutes  of  the  Cathedral  from 
prebendaries  on  their  admission.  The  Dean  refused  to  administer 
the  oath,  alleging,  that  although  Archdeacon  King  had  been 
regularly  instituted  and  inducted  into  the  archdeaconry,  it  was 
also  requisite  that  he  should  produce  a  distinct  institution  to 
the  prebend,  and  be  admitted  and  installed  thereto,  (all  which  he 
[  •90  ]  denied  to  be  *necessary,)  before  he  could  take  the  oaths.  On 
application  to  this  Court  a  rule  nisi  was  obtained  for  a  mandamus 
calling  upon  the  Dean  or  his  deputy  to  administer  the  oath. 

The  affidavits  in  opposition  to  the  rule  stated  the  constant 
practice  to  have  been,  that  the  Archdeacon  produced  to  the  Dean 
his  letters  of  institution  from  the  ordinary,  not  only  to  the 
archdeaconry  but  to  the  prebend,  and  was  separately  admitted 
and  installed  to  each  before  taking  the  oath  required  from  canons 

(1)    Cited    and    distinguished    by  (2)  35  E.  R.  448    (1    B.   &  Ad. 

Hall,  V.-C,  in  Attorney -Oeneral  v.      761). 
Durham  (1882)  46  L.T.  16, 19.— E.  C. 
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and  prebendaries.  They  set  forth  some  of  the  statutes  of  the  Rex 
Cathedral,  one  of  which,  respecting  the  admission  and  swearing  the 
in  of  a  canon,  was  as  follows:  "  Canonicum  sic  nominatum,  &c.  cha^eiTof 
decanus,  post  episcopi  institutionem,  coram  canonicis  prsBsentibus  Rochbstbk. 
ad^umat  atque  admittaU  Qui  quidem  ad  hunc  modum  in  canonicwm 
admissus,  coram  decano  aut  ejus  vicem-gerente  cum  aliis  prsesen- 
tibus  canonicis,  in  hanc  formam  jtirabit,'*  &c.  The  form  of 
the  oath  was,  "  Ego,  &c.  qui  in  canonicum  hujus  ecclesisB  cathe- 
dralis  nominatus  electus  et  institutns  sum,  tactis,  &c.  juro,''  &c. 
The  direction  in  the  case  of  a  Dean,  was,  "  Quem  quidem  de- 
canum  sic  nominatum,  &c.  post  episcopi  institutionem  prsBsentes 
canonici  adsument  et  admittent  in  decanum  perpetuum,  &c. 
atque  in  hac  sua  admissione  decanus  ipse,  antequam  ullam 
ecclesiae  adniinistrationem  suscipiat,  aut  uUis  ecclesisB  negotiis 
sese  ingerat,  in  hanc  formam  jurabit,"  &c.  The  statutes  make 
no  particular  provision  for  the  case  of  the  Archdeacon ;  he  has 
no  voice  in  the  chapter,  but  has  a  stall  in  the  church  apart  from 
those  of  the  prebendaries  or  canons.  After  the  annexation  of  a 
prebend  to  the  provostship  of  Oriel  College,  Oxford  (i),  by  Queen 
Anne,  *the  first  Provost  was  instituted  by  the  ordinary,  and  [  *97  ] 
admitted  and  installed  before  he  took  the  oath.  The  next  Pro- 
vost disputed  the  necessity  of  such  institution,  inasmuch  as  the 
prebend  had  been  annexed  to  his  oflSce  by  charter  confirmed  by 
Act  of  Parliament  (2),  and  he  obtained  a  mandwnus  to  the  Dean 
and  Chapter  to  admit  and  instal  him  (**stallum  in  choro  et 
vocem  in  capitulo  assignetis  *')  without  institution  (3),  which  was 
complied  with.  The  form  used  was,  "Installo  te  in  realem, 
actualem  et  corporalem  possessionem  canonicatus  sive  prsebendsB 
ecclesiaB  cathedralis,"  &c.  And  **Assigno  tibi  locum  et  vocem 
in  capitulo,"  &c.  The  subsequent  provosts  were  always  admitted 
and  installed  before  they  took  the  prebendary's  oath. 

Campbell  and  Dampier  now  shewed  cause : 
It  is  true  the  Court,  in  King  v.  Baylay{4),  decided  that  a 
separate    institution  and  induction    to  the  prebend  were  not 
requisite  in  the  case  of  an  Archdeacon ;  but  the  question  did  not 

(1)  See  1  B.  &  Ad.  778.  (3)  See  1  Barnard.  40. 

(2)  12  Ann.  st.  2,  c.  6,  s.  7.  (4)  35  E.  IL  448  (1  B.  &  Ad.  761). 
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Kbx         necessarily  arise  in  that  case,  where  the  issues  were  merely 

^^ijj,;         whether  the  prebend  had  been  lawfully  annexed  to  the  arch- 

Ohaptkb^op   deaconry,  and  if  so,  who  was  entitled  to  it.    And  the  case  there 

liocHKBTBB.    cited  from  Plowden,  500,  is  not  conclusive  on  the  present  point. 

The  statute  which  prescribes  the  canon's  oath,  says  that  the 

canon  "ad  hunc  modum   admissus,''  jurabit;   which  evidently 

refers  to  a  previous  induction ;  and  this  statute,  as  well  as  the 

oath  itself,  implies  a  distinct  institution  to  the  prebend.     In 

the  case  of  the  second  Provost  of  Oriel  who  was  prebendary, 

the  viandamm  was  to  instal,  not  to  swear  in :  and  if  this  was 

[  *&B  ]       necessary  for  a  person  who  took  the  prebend  as  annexed  *to  his 

office  by  charter  with  a  parliamentary  confirmation,  a  fortiori  is 

it  so  in  the  case  of  an  Archdeacon. 

Bere^  contra  : 

This  point  was  decided,  on  a  consideration  of  all  the  facts,  in 
King  v.  Baylay,  and  the  question  now  is,  whether  the  Court  will 
adhere  to  that  decision  ?  As  it  was  observed  there,  the  practice 
of  going  through  separate  institutions  and  inductions  cannot 
weigh  if  the  law  does  not  require  them.  The  argument  from 
those  expressions  in  the  statutes  which  imply  an  institution  to 
the  prebend,  is  answered  by  the  fact,  that  institution  to  the 
archdeaconry  is,  in  effect,  institution  to  the  prebend.  If  the 
word  "  institutus "  in  the  oath  could  lead  to  any  general  con- 
clusion, it  would  shew  that  a  Provost  of  Oriel,  as  well  as  an 
Archdeacon,  required  institution  ;  which  is  allowed  not  to  be  the 
case.  Nor  does  it  follow,  because  the  Provosts  of  Oriel  are 
installed,  that  the  Archdeacon  should  be  so  too.  Induction,  like 
livery  of  seisin,  is  for  the  purpose  of  notoriety,  and  may,  there- 
fore, be  necessary  in  the  case  of  the  Provost,  who  is  a  stranger, 
though  it  is  superfluous  in  that  of  an  Archdeacon,  whose  title> 
by  the  nature  of  his  office,  and  its  connection  with  the  Cathedral, 
must  of  course  be  notorious  to  the  Dean  and  Chapter.  This  case 
stands  on  the  same  grounds  as  that  put  in  Co.  Litt.  49  a,  where 
it  is  said,  **  In  some  cases  a  freehold  shall  pass  by  the  common 
law  without  livery  of  seisin :  as  if  a  house  or  land  belong  to  an 
office,  by  the  grant  of  the  office  by  deed  the  house  or  land 
passeth  as  belongeth  thereto.*' 
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r. 

The  case  of  King  v.  Baylay  (i)  was  decided  on  great  considera-  the 
tion  by  the  *  Judges,  after  a  very  learned  argument ;  though  it  chapteb  of 
must  be  observed,  my  brother  Patteson  took  no  part  in  the  Rochester. 
decision,  and  the  judgment  must  therefore  be  considered  as  mine 
and  that  of  my  brothers  Littledale  and  Taunton.  We  certainly 
bfeld  there  that  a  distinct  institution  and  induction  to  the  prebend 
were  not  necessary,  and,  therefore,  unless  we  were  prepared  to 
overrule  the  case  of  King  v.  Baylay  on  that  point,  we  must  now 
say  that  Archdeacon  King,  by  his  institution  and  induction  to 
the  archdeaconry,  was,  ipso  facto^  prebendary,  and  nothing 
remained  to  be  done  by  him  but  taking  the  oath.  It  has  been 
well  observed  in  argument,  that  an  Archdeacon  is  very  differently 
situated,  with  regard  to  the  church,  from  a  Provost  of  Oriel ; 
the  one  is  a  stranger,  the  other  not.  The  institution  and 
induction  of  the  Archdeacon  to  that  office  must  be  well  known 
to  the  Dean  and  Chapter.  Induction  into  the  prebend  seems 
an  insensible  ceremony  in  his  case ;  and  it  would  be  placing  him 
in  a  stall  which  would  not  be  his  proper  seat  in  the  church 
afterwards.  I  am  therefore  of  opinion,  both  on  the  authority 
of  King  v.  Baylay,  and  on  the  reason  of  this  case,  that  the 
mandamus  ought  to  go. 

Pabke,  J. : 

I  took  no  part  in  the  decision  of  King  v.  Baylay ;  but  I  heard 
a  very  learned  argument  in  that  case,  and  have  fully  considered 
it,  and  I  concur  in  the  judgment  there  given.  It  would,  in  my 
opinion,  be  idle  to  instal  the  Archdeacon  in  a  seat  where  ha 
would  not  afterwards  be  entitled  to  sit;  and  I  think  that  he 
became  prebendary  in  fact,  when  he  was  made  Archdeacon. 

Patteson,  J. : 

I  took  no  part  in  King  v.  Baylay,  but  I  entirely  agree  in  the 
decision ;  and  I  think,  both  on  *the  authority  of  that  case,  and      [  *ioo  ] 
on  principle,  that  the  mandamus  ought  to  go.    I  also  concur  in 
the  distinction  drawn  between  an  Archdeacon  and  the  Provost  of 
Oriel,  who,  when  he  takes  the  prebend,  is  a  stranger  to  the  church. 

Ride  absolute. 
(1)  3d  B.  B.  448  (1  B.  &  Ad.  761). 
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1832.  POLHILL  V.  WALTEE(l). 

!11_  *  (3  Bam.  &  Adol.  114—125  ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  92.) 

I-        -J  A  bill  was  presented  for  acceptance  at  the  office  of  the  drawee,  when 

he  was  absent.  A.,  who  lived  in  the  same  house  with  the  drawee,  being 
assured  by  one  of  the  payees  that  the  bill  was  perfectly  regulcu*,  was 
induced  to  write  on  the  bill  an  acceptance  as  by  the  procuration  of  the 
drawee,  believing  that  the  acceptance  would  be  sanctioned,  and  the  bill 
paid  by  the  latter.  The  bill  was  dishonoured  when  due,  and  the  indorsee 
brought  an  action  against  the  drawee,  and,  on  proof  of  the  above  facts, 
was  nonsuited.  The  indorsee  then  sued  A.  for  falsely,  fraudulently, 
and  deceitfully  representing  that  he  was  authorized  to  accept  by  pro- 
curation ;  and  on  the  trial  the  jury  negatived  all  fraud  in  fact : 

Held,  notwithstanding,  that  A.  was  liable,  because  the  making  of  a 
representation  which  a  party  knows  to  be  untnie,  and  which  is  intended, 
or  is  calculated,  from  the  mode  in  which  it  is  made,  to  induce  another  to 
act  on  the  faith  of  it  so  that  he  may  incur  damage,  is  a  fraud  in  law,  and 
A.  must  be  considered  as  having  intended  to  make  such  representation 
to  all  who  received  the  bill  in  the  course  of  its  circulation. 

Held  also,  that  A.  could  not  be  charged  as  acceptor  of  the  bill,  because 
no  one  can  be  liable  as  acceptor  but  the  person  to  whom  the  bill  is 
addressed,  unless  he  be  an  acceptor  for  honour. 

Declaration  stated,  in  the  first  count,  that  J.  B.  Fox,  at 
Pernambuco,  according  to  the  usage  of  merchants,  drew  a  bill  of 
exchange,  dated  the  23rd  of  April,  1829,  upon  Edward  Hancorne, 
requesting  him,  sixty  days  after  sight  thereof,  to  pay  Messrs. 
Turner,  Brade,  &  Co.,  or  order,  1401.  16«.  8d.  value  received,  for 
Mr.  Robert  Lott ;  that  afterwards  the  defendant,  well  knowing 
the  premises,  did  falsely,  fraudulently,  and  deceitfully  represent 
and  pretend  that  he  was  duly  authorized  by  Hancorne  to  accept 
[•115  ]  the  said  bill  of  exchange  ^according  to  the  usage  of  merchants, 
on  behalf  and  by  the  procuration  of  Hancorne,  to  whom  the 
same  was  so  directed  as  aforesaid,  and  did  then  and  there  falsely 
and  fraudulently  pretend  to  accept  the  same  by  the  procuration 
of  Hancorne ;  that  the  said  bill  of  exchange  was  indorsed  over, 
and  by  various  indorsements  came  to  the  plaintiff,  of  which  the 
defendant  had  notice ;  that  the  plaintiff,  relying  upon  the  said 
pretended  acceptance,  and  believing  that  the  defendant  had 
authority  from  Hancorne  so  to  accept  the  bill  on  his  behalf,  and 
in  consideration  thereof,  and  of  the  indorsement,  and  of  the 

(1)  See  the  principle  of  this  case  337 ;  58  L.  J.  Ch.  864,  especially  per 
fully  discussed  and  explained  in  Lord  Herschkll,  14  App.  Cas.  at 
Derry  v.  Peek  (1889)  14  App.  Cas.      p.  365.— R.  C. 
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delivery  of  the  bill  to  him  the  plaintiff,  received  and  took  from  Polhill 
the  last  indorsers  the  bill  as  and  for  payment  of  the  sum  of  walteb. 
money  in  the  bill  specified,  for  certain  goods  and  merchandizes 
of  the  plaintiff  sold  to  the  indorsers ;  that  when  the  bill  became 
due,  it  was  presented  to  Hancorne  for  payment,  but  that  he, 
Hancome,  did  not  nor  would  pay  the  same,  whereupon  the 
plaintiff  brought  an  action  against  Hancorne  as  the  supposed 
acceptor  thereof ;  and  that  by  reason  of  the  premises,  and  the 
said  false  representation  and  pretence  of  the  defendant,  the 
plaintiff  not  only  lost  the  sum  of  money  in  the  bill  of  exchange 
mentioned,  which  has  not  yet  been  paid,  but  also  expended  a 
large  sum,  to  wit,  422.  7^.,  in  unsuccessfully  suing  Hancorne, 
and  also  paid  17/.  to  him  as  his  costs.  The  second  count,  after 
stating  the  drawing  of  the  bill  according  to  the  custom  of 
merchants,  by  Fox,  as  in  the  first  count,  alleged  that  the 
defendant,  well  knowing  the  premises,  did  falsely  and  deceitfully 
represent  and  pretend  that  he,  the  defendant,  was  duly  authorized 
by  Hancome  to  accept  the  bill  according  to  the  said  usage  and 
custom  of  merchants,  on  behalf  and  by  *the  procuration  of  [  'HS  ] 
Hancome,  to  whom  the  same  was  directed,  and  did  accept  the 
same  in  writing  under  pretence  of  the  procuration  aforesaid ; 
that  by  various  indorsements  the  bill  came  to  the  plaintiff;  that 
he,  the  plaintiff,  relying  on  the  said  pretended  procuration  and 
authority  of  Hancorne,  and  in  consideration  thereof,  and  of  the 
said  acceptance,  received  and  took  the  bill  as  and  for  payment 
of  a  sum  of  money  in  the  bill  specified,  in  respect  of  goods  sold 
by  the  plaintiff.  The  count  then  stated  the  presentment  of  the 
bill  to  Hancorne  and  his  refusal  to  pay,  and  averred  that  it 
became  and  was  the  duty  of  the  defendant  to  pay  the  sum  in  the 
bill  specified,  as  the  acceptor  thereof,  but  that  he  had  refused. 
There  was  a  similar  allegation  of  special  damage  as  in  the  first 
count.  Plea,  not  guilty.  At  the  trial  before  Lord  Tenterden, 
Ch.  J.,  at  the  London  sittings  after  Hilary  Term,  1831,  it 
appeared  in  evidence  that  the  defendant  had  formerly  been  in 
partnership  with  Hancorne,  but  was  not  so  at  the  time  of  the 
present  transaction.  The  latter,  however,  still  kept  a  counting- 
house  on  the  premises  where  the  defendant  carried  on  business. 
The  bill  of  exchange  drawn  upon  Hancorne  was,  in  June,  1829, 


346  1882.     K.  B.     8  B.  &  AD.  116—118.  [r.r. 

PoLHiLL  left  for  acceptance  at  that  place,  and,  afterwards,  a  banker's 
Walter,  clerk,  accompanied  by  a  Mr.  Armfield,  then  a  partner  in  the 
house  of  the  payees,  called  for  the  bill.  The  defendant  stated 
that  Hancome  was  out  of  town,  and  would  not  return  for  a 
week  or  ten  days,  and  that  it  had  better  be  presented  again. 
This  the  clerk  refused,  and  said  it  would  be  protested.  Armfield 
then  represented  to  the  defendant  that  expense  would  be  incurred 
by  the  protest,  and  assured  him  that  it  was  all  correct ;  where- 
upon the  defendant,  acting  upon  that  assurance,  accepted  it  per 
[  *117  ]  procuration  of  Mr.  Hancome.  *After  this  acceptance,  it  was 
indorsed  over  by  the  payees.  On  the  return  of  Hancome,  he 
expressed  his  regret  at  the  acceptance,  and  refused  to  pay  the 
bill.  The  plaintiff  sued  him,  and,  on  the  defendant  appearing 
and  stating  the  above  circumstances,  was  nonsuited.  The  present 
action  was  brought  to  recover  the  amount  of  the  bill,  and  the 
costs  incurred  in  that  action,  amounting  in  the  whole  to  196{. 
The  defendant's  counsel  contended  that  as  there  was  no  fraudu- 
lent or  deceitful  intention  on  the  part  of  the  defendant,  he  was 
not  answerable.  Lord  Tenterden  was  of  that  opinion,  but  left 
it  to  the  jury  to  determine  whether  there  was  such  fraudulent 
intent  or  not ;  and  directed  them  to  find  for  the  defendant  if  they 
thought  there  was  no  fraud,  otherwise  for  the  plaintiff;  giving 
the  plaintiff  leave  to  enter  a  verdict  for  the  sum  of  196Z.  if  the 
Court  should  be  of  opinion  that  he  was  entitled  thereto.  The 
jury  found  a  verdict  for  the  defendant.  In  the  ensuing  Easter 
Term  Sir  James  Scarlett  obtained  a  rule  nisiy  according  to  the  leave 
reserved,  against  which  in  the  last  Term  cause  was  shewn  by 

Campbell  and  jF.  Kelly  : 

The  jury  having  negatived  all  fraud  and  deceit,  it  must  now  be 
assumed  that  the  defendant,  when  he  represented  that  he  had 
authority  to  accept  the  bill,  bond  fide  believed  that  he  had  such 
authority  ;  and  if  that  be  so,  he  is  not  liable  in  this  action  by  an 
indorsee.  Where  there  is  a  contract  and  warranty,  the  party 
may  declare  in  tort,  if  it  be  broken,  without  proof  of  fraudulent 
[  •lis  ]  intent :  Williamson  v.  Allison  (i) ;  but  here  was  no  contract  *and 
warranty.     As  to  the  first  count,  striking  out  the  allegation 

(1)  2  East,  446. 
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of  fraud,  the  charge  remaining  is,  that  the  defendant  falsely  Polhill 
represented  that  he  had  aathority  to  accept  the  bill  for  Hancome,  walteb. 
and  did  accept  it  in  the  name  of  the  latter  as  by  his  procuration ; 
and  that  the  bill  being  afterwards  indorsed  to  the  plaintiff, 
Hancorne  refused  payment,  whereby  the  plaintiff  was  injured ; 
and  then  the  question  is,  whether  a  party  who  accepts  a  bill  in 
the  name  of  another,  representing  that  he  has  authority  so  to 
do,  which  he  has  not,  but  which  he  believes  he  had,  makes 
himself  liable  to  every  person  who  takes  that  bill.  There  is  no 
authority  to  support  such  a  position.  Would  the  defendant,  if 
he  had  acted  under  a  power  of  attorney,  purporting  on  the  face 
of  it  to  be  executed  by  Hancorne,  but  which  turned  out  to  be 
forged,  have  been  liable  to  any  person  who  afterwards  took  the 
bill  ?  If  he  be  liable  at  all,  he  must  be  so  by  some  contract,  or 
by  reason  of  the  custom  of  merchants.  Here  there  was  no 
contract  between  the  plaintiff  and  defendant,  and  there  was  no 
proof  of  any  custom  of  merchants  which  would  make  him  liable. 
But  the  second  count  will  probably  be  relied  upon.  It  alleges 
**  that  Fox  drew  the  bill  directed  to  Hancorne,  and  requested  the 
latter  to  pay  the  sum  mentioned  in  it ;  that  the  defendant,  well 
knowing  the  premises,  falsely  (for  the  words  *  fraudulently  and 
deceitfully '  must,  after  the  finding  of  the  jury,  be  rejected) 
represented  that  he  was  authorized  to  accept  the  bill  by 
procuration  of  the  drawee,  and  did  accept  it  in  his  name; 
that  the  bill  was  indorsed  to  the  plaintiff;  that  the  drawee 
refused  to  pay  it;  and  that  it  then  became  the  duty  of  the 
defendant  to  pay  it  as  the  acceptor  thereof."  The  latter  allegation 
is  an  allegation  of  matter  of  law,  and  the  duty  must  arise,  "^by  [  *1I9  ] 
law,  from  the  facts  previously  stated  in  the  count:  Max  v. 
Rolens  {!),  Rex  v.  Everett  (2).  Then,  is  it  by  law  the  duty  of  a 
person  who  accepts  a  bill  in  the  name  of  another,  believing  that 
he  has  authority  from  that  other  to  do  so,  to  pay  that  bill  as  the 
acceptor,  in  default  of  payment  by  the  other  party  ?  Here  was 
no  contract  between  the  plaintiff  and  defendant,  upon  which  such 
a  duty  could  be  grounded ;  and  the  declaration  does  not  allege 
that  the  defendant  became  liable  as  acceptor  by  the  custom 
of  merchants,  nor  was  there  proof  of  any  such  custom.  By  the 
(1)  12  East,  89.  (2)  8  B.  &  C.  114. 
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PoLHiLL      general  custom  of  merchants  a  person  may  accept  in  his  own 
Walter,      name  for  the  honour  of  the  drawer  or  indorser ;  but,  in  that 

case,  the  person  so  accepting  is  not  liable,  unless  the  bill  be  first 

presented  to  the  drawee  when  due. 

Sir  James  Scarlett  and  Lloyd,  contra : 

First,  assuming  that  the  defendant  was  not  guilty  of  fraud,  in 
any  sense  of  that  word,  he  was  liable,  as  acceptor,  on  the  facts 
stated  in  the  second  count.  That  count,  even  rejecting  the 
allegation  of  fraud  and  deceit,  contains  a  statement  of  a  cause 
of  action.  The  law  will  imply  a  contract,  by  the  person  who 
accepted  the  bill  under  the  circumstances  there  stated,  to  pay 
it.  The  defendant  having  accepted  in  the  name  and  by  the 
procuration  of  Hancome,  must  be  considered  to  have  undertaken 
to  pay  the  bill  if  Hancome  did  not.  If  a  person  assumes  to  act 
as  the  agent  of  another,  and,  in  fact,  has  no  authority,  any 
contract  which  he  may  have  made,  may  be  treated  as  made  by 
him  personally.  And  the  defendant  accepting  per  procuration, 
[  •120  ]  and  knowing  that  he  had  no  authority,  must  be  *taken  to  have 
meant  that  the  bill  should  be  paid  by  somebody,  either  by  the 
party  in  whose  name  it  was  accepted  or  by  himself.  That  is,  in 
substance,  the  acceptance  of  a  bill  of  exchange.  A  case  is 
mentioned  in  Roscoe  on  Bills  of  Exchange,  p.  383,  «.  9,  where, 
in  the  American  Courts,  a  pretended  agent  who  signed  a  note  for 
another  as  having  authority,  was  held  personally  liable  as  maker. 
But,  secondly,  the  first  count  of  the  declaration  was  proved. 
The  jury  have,  indeed,  negatived  fraud  in  fact ;  they  have  found 
that  the  defendant  thought  Hancorne  would  pay  the  bill,  and 
that  he  did  not  mean  to  cheat  any  person ;  but  still  there  was  in 
this  case  that  which  constitutes  fraud  in  law,  for  the  defendant, 
by  accepting  a  bill  per  procuration  of  another,  has  represented 
to  all  the  world  that  he  had  authority  from  that  other  to  do  so, 
whereas  he  had  no  such  authority.  That  representation  being 
false  to  his  knowledge,  is  a  fraud  in  law :  Pasley  v.  Freeman  (i), 
Tapp  V.  Lee  (2),  Hay  craft  v.  Creasy  (3).  In  the  late  case  of 
Foster  v.  Charles  (4),  Tindal,  Ch.  J.  says,  **  It  is  fraud  in  law  if 

(1)  1  R.  R.  634  (3  T.  R.  51).       (3)  6  R.  R.  380  (2  East,  92). 

(2)  3  Bos.  &  P.  367.  (4)  31  R.  R.  453  (7  Ring.  105). 
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a  party  makes  representations  which  he  knows  to  be  false,  and  Polhill 
injury  ensues,  although  the  motives  from  which  the  representa-  Walter. 
tions  proceeded  may  not  have  been  bad ;  the  party  who  makes 
such  representations  is  responsible  for  the  consequences."  Here, 
the  false  representation  has  misled  the  plaintiff;  he  has  a  bill  for 
which  he  has  given  a  valuable  consideration,  and  which  has  not 
been  paid.  He  is  consequently  damnified ;  and  he  may  recover 
against  the  defendant. 

Lord   Tbntbrden,  Ch.  J.  now  delivered  the  judgment  of  the 
Court : 

In  this  case,  in  which  the  defendant  obtained  a  verdict  on  the  [  I'^^i  ] 
trial  before  me  at  the  sittings  after  Hilary  Term,  a  rule  iiisi  was 
obtained  to  enter  a  verdict  for  the  plaintiff,  and  cause  was  shewn 
during  the  last  Term.  The  declaration  contained  two  counts : 
the  first  stated,  that  a  foreign  bill  of  exchange  was  drawn  on  a 
person  of  the  name  of  Hancorne,  and  that  the  defendant  falsely, 
fraudulently,  and  deceitfully  did  represent  and  pretend  that  he 
was  duly  authorised  to  accept  the  bill  by  the  procuration,  and  on 
behalf  of  Hancorne,  and  did  falsely  and  fraudulently  pretend  to 
accept  the  same  by  the  procuration  of  Hancorne.  It  then 
proceeded  to  allege  several  indorsements  of  the  bill,  and  that 
the  plaintiff,  relying  on  the  pretended  acceptance,  and  believing 
that  the  defendant  had  authority  from  Hancorne  to  accept, 
received  the  bill  from  the  last  indorsee  in  discharge  of  a  debt ; 
that  the  bill  was  dishonoured,  and  that  the  plaintiff  brought 
an  unsuccessful  action  against  Hancorne.  The  second  count 
contained  a  similar  statement  of  the  false  representation  by 
the  defendant,  and  that  he  accepted  the  bill  in  writing  under 
pretence  of  the  procuration  from  Hancorne :  and  then  proceeded 
to  describe  the  indorsements  to  the  plaintiff,  and  the  dishonour 
of  the  bill,  and  alleged,  that  thereupon  it  became  and  was  the 
duty  of  the  defendant  to  pay  the  bill  as  the  acceptor  thereof,  but 
that  he  had  not  done  so. 

On  the  trial  it  appeared,  that  when  the  bill  was  presented  for 
acceptance  by  a  person  named  Armfield,  who  was  one  of  the 
payees  of  the  bill,  Hancorne  was  absent ;  and  that  the  defendant, 
who  lived  in  the  same  house  with  him,  was  induced  to  write  on 


850  1832.     K.  B.     3  B.  &  AD.  121—123.  [r.r. 

PoLHiLL  the  bill  an  acceptance  as  by  the  procuration  of  Hancome, 
Walter.  Armfield  assuring  him  that  the  bill  was  perfectly  regular,  and 
[  *122  ]  the  defendant  *fully  believing  that  the  acceptance  would  be 
sanctioned,  and  the  bill  paid  at  maturity,  by  the  drawee.  It 
was  afterwards  passed  into  the  plaintiff's  hands,  and  being 
dishonoured  when  due,  an  action  was  brought  against  Hancome ; 
the  defendant  was  called  as  a  witness  on  the  trial  of  that  action, 
and  he  negativing  any  authority  from  Hancorne,  the  plaintiff 
was  nonsuited.  I  left  to  the  jury  the  question  of  deceit  and 
fraud  in  the  defendant,  as  a  question  of  fact  on  the  evidence, 
and  the  jury  having  negatived  all  fraud,  the  defendant  had  a 
verdict,  liberty  being  reserved  to  the  plaintiff  to  move  to  enter 
a  verdict,  if  the  Court  should  think  the  action  maintainable 
notwithstanding  that  finding. 

On  the  argument,  two  points  were  made  by  the  plaintiff's 
counsel.  It  was  contended,  in  the  first  place,  that  although  the 
defendant  was  not  guilty  of  any  fraud  or  deceit,  he  might  be 
made  liable  as  acceptor  of  the  bill ;  that  the  second  count  was 
applicable  to  that  view  of  the  case ;  and  that,  after  rejecting  the 
allegations  of  fraud  and  falsehood  in  that  count,  it  contained  a 
sufficient  statement  of  a  cause  of  action  against  him,  as  acceptor. 
But  we  are  clearly  of  opinion  that  the  defendant  cannot  be  made 
responsible  in  that  character.  It  is  enough  to  say  that  no  one 
can  be  liable  as  acceptor  but  the  person  to  whom  the  bill  is 
addressed,  unless  he  be  an  acceptor  for  honour,  which  the 
defendant  certainly  was  not. 

This  distinguishes  the  present  case  from  that  of  a  pretended 
agent,  making  a  promissory  note  (referred  to  in  Mr.  Roscoe's 
Digest  of  the  Law  of  Bills  of  Exchange,  note  9,  p.  47),  or 
purchasing  goods  in  the  name  of  a  supposed  principal.  And, 
indeed,  it  may  well  be  doubted  if  the  defendant,  by  writing  this 
acceptance,  entered  into  any  contract  or  warranty  at  all  (i),  that 
[  •123  ]  he  had  authority  to  *do  so ;  and  if  he  did,  it  would  be  an 
insuperable   objection  to  an  action  as  on  a  contract  by  this 

(1)  This  doubt   could  hardly  be  L.  J.  Q.  B.  147;   West  Londoft  Bank 

suggested  in  the  light  of  more  modem  v.  KiUon  (1884)  13  Q.  B.  Div.  360; 

t'Rses,    of    which    Collen   v.    Wright  53  L.  J.  Q.  B.  345,  may  suffice  as 

(Kx.  Ch.  1858)   7  El.  &  Bl.  301,  27  instances.— E.  C. 
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plaintiff,   that  at  all  events  there  was  no  contract  with,   or      Polhill 
warranty  to,  him.  Walter. 

It  was  in  the  next  place  contended  that  the  allegation  of  false- 
hood and  fraud  in  the  first  count  was  supported  by  the  evidence ; 
and  that,  in  order  to  maintain  this  species  of  action,  it  is  not 
necessary  to  prove  that  the  false  representation  was  made  from 
a  corrupt  motive  of  gain  to  the  defendant,  or  a  wicked  motive 
of  injury  to  the  plaintiff:  it  was  said  to  be  enough  if  a  repre- 
sentation is  made  which  the  party  making  it  knows  to  be  untrue, 
and  which  is  intended  by  him,  or  which,  from  the  mode  in  which 
it  is  made,  is  calculated,  to  induce  another  to  act  on  the  faith 
of  it,  in  such  a  way  as  that  he  may  incur  damage,  and  that 
damage  is  actually  incurred.  A  wilful  falsehood  of  such  a  nature 
was  contended  to  be,  in  the  legal  sense  of  the  word,  a  fraud;  and 
for  this  position  was  cited  the  case  of  Foster  v.  Charles  (i),  which 
was  twice  under  the  consideration  of  the  Court  of  Common  Pleas, 
and  to  which  maybe  added  the  recent  case  of  Corbetty.Brown{2). 
The  principle  of  these  cases  appears  to  us  to  be  well  founded,  and 
to  apply  to  the  present. 

It  is  true  that  there  the  representation  was  made  immediately 
to  the  plaintiff,  and  was  intended  by  the  defendant  to  induce  the 
plaintiff  to  do  the  act  which  caused  him  damage.  Here,  the 
representation  is  made  to  all  to  whom  the  bill  may  be  offered  in 
the  course  of  circulation,  and  is,  in  fact,  intended  to  be  made  to 
all,  and  the  plaintiff  is  one  of  those;  and  the  defendant  must  *be  [  *124  ] 
taken  to  have  intended,  that  all  such  persons  should  give  credit 
to  the  acceptance,  and  thereby  act  upon  the  faith  of  that 
representation,  because  that,  in  the  ordinary  course  of  business, 
is  its  natural  and  necessary  result. 

If,  then,  the  defendant,  when  he  wrote  the  acceptance,  and, 
thereby,  in  substance,  represented  that  he  had  authority  from 
the  drawee  to  make  it,  knew  that  he  had  no  such  authority, 
(and  upon  the  evidence  there  can  be  no  doubt  that  he  did,)  the 
representation  was  untrue  to  his  knowledge,  and  we  think  that 
an  action  will  lie  against  him  by  the  plaintiff  for  the  damage 
sustained  in  consequence. 

(1)  31  B.  E.  446  (6  Bing.  396;  7  (2)  34  B.  B.  615  (8  Bing.  33). 

Bing.  105). 


352  1882.     K.  B.     3  B.'  &  AD.  124—125.  :R.n. 


PoLHiLL  If  the  defendant  had  had  good  reason  to  believe  his  repre- 

Walteb.  sentation  to  be  true,  as,  for  instance,  if  he  had  acted  upon  a 
power  of  attorney  which  he  supposed  to  be  genuine,  but  which 
was,  in  fact,  a  forgery,  he  would  have  incurred  no  liability,  for 
he  would  have  made  no  statement  which  he  knew  to  be  false :  a 
case  very  different  from  the  present,  in  which  it  is  clear  that  he 
stated  what  he  knew  to  be  untrue,  though  with  no  corrupt  motive. 
It  is  of  the  greatest  importance  in  all  transactions,  that  the 
truth  should  be  strictly  adhered  to.  In  the  present  case,  the 
defendant  no  doubt  believed  that  the  acceptance  would  be  ratified, 
and  the  bill  paid  when  due,  and  if  he  had  done  no  more  than  to 
make  a  statement  of  that  belief,  according  to  the  strict  truth, 
by  a  memorandum  appended  to  the  bill,  he  would  have  been 
blameless.  But  then  the  bill  would  never  have  circulated  as  an 
accepted  bill,  and  it  was  only  in  consequence  of  the  false  state- 
ment of  the  defendant  that  he  actually  had  authority  to  accept, 
that  the  bill  gained  its  credit,  and  the  plaintiff  sustained  a  loss. 
[  *125  ]      For  these  ^reasons  we  are  of  opinion  that  the  rule  should  be  made 

absolute  to  enter  a  verdict  for  the  plaintiff. 

Ride  absolute. 


1832.       DXJNSTON  AND  CLAEKE,  Assignees  of  John  Dunston, 
lT^]  v.    The    IMPERIAL    GAS    LIGHT    and    COKE 

COMPANY  (1). 

(3  Bam.  &  Adol.  125—133 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  49.) 

A  gas  light  company  was  incorporated  by  Act  of  Parliament,  which 
provided  that  eighteen  shareholders  should  be  directors,  and  as  such 
should  use  the  common  seal,  manage  the  affairs  of  the  Company,  lay 
out  money,  purchase  lands,  &c.  and  make  contracts  for  lighting  and  for 
the  sale  of  materials.  The  Company  was  empowered  to  make  bye-laws 
under  seal  for  its  government,  and  for  regulating  the  proceedings  of  the 
directors,  officers,  servants,  &c.  At  a  meeting  of  the  Company  a  resolu- 
tion was  passed,  not  under  seal,  that  a  remuneration  should  be  allowed 
to  every  director  for  his  attendance  on  Courts,  committees,  &c.,  viz.  one 
guinea  for  each  time : 

Held,  that  a  director  who  had  attended  Courts,  &c.  could  not  maintain 
an  action  for  payments  according  to  the  above  i-esolution,  for  that  it  was 
not  a  bye-law  within  the  statute,  nor  a  contract  (if  such  could  have  been 
available)  to  pay  the  directors  or  any  of  them  for  their  attendances,  and 

(1)  Cited  byBoWBN,L.J.in  J7««a7i      654,  672;  52  L.  J.  Ch.  689,  698.— 
V.  West  Cork  Ry.  Co.  (1883)  23  Ch.  D.      B.  C. 
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the  directors  could  not  be  considered  as  servants  to  the  Company,  and, 
as  such,  entitled  to  remuneration  for  their  kbour  according  to  its  value. 
Qtuere,  whether  a  Company  incorporated  for  the  purpose  of  manu- 
facturing, can  contract  otherwise  than  under  seal,  for  service,  work,  and 
the  supply  of  goods  for  carrying  on  the  business  (1). 

Debt  for  fees  due  to  the  bankrupt  as  a  director  of  the  Company, 
for  his  labour  and  services  in  attending  Courts,  committees,  and 
deputations  of  the  Company,  for  them  and  at  their  request ;  and 
generally  for  work  and  labour.  Plea,  the  general  issue.  At  the 
trial  before  Lord  Tenterden,  Ch.  J.,  at  the  sittings  in  London 
after  Hilary  Term,  1881,  the  following  facts  appeared  :  The  Com- 
pany was  incorporated  by  statute  1  &  2  Geo.  IV.  c.  cxvii.,  and  by 
section  52  of  that  Act  it  was  provided  that  there  should  be  one 
of  the  proprietors  of  shares  in  the  Company,  qualified  and  to  be 
appointed  as  in  the  Act  was  mentioned,  who  should  be  governor, 
and  eighteen  of  such  proprietors,  qualified  and  to  be  appointed 
as  in  the  Act  was  mentioned,  who  should  be  directors  of  the 
said  Company ;  that  other  proprietors  should  be  appointed  deputy- 
governor  and  auditors ;  and  that  there  should  be  one  other 
person,  to  be  appointed  *as  in  the  Act  was  mentioned,  to  be  the 
clerk  of  the  said  Company.  By  sect.  63  directors  were  to  be  holders 
of  ten  shares  in  the  joint  stock  of  the  Company.  By  sect.  66, 
it  was  enacted,  that  at  the  first  general  meeting  of  the  Company 
there  should  be  an  election  of  eighteen  proprietors,  duly  qualified, 
to  be  directors  of  the  affairs  of  the  Company  for  certain  periods 
there  mentioned,  and  of  another  fit  person  to  be  clerk,  and  who, 
as  such,  was,  by  sect.  60,  to  attend  the  meetings  of  the  Company, 
and  register  the  orders  and  proceedings.  The  directors  were,  by 
sect.  69,  to  meet  once  a  week  at  least,  and  at  such  other  times  as 
they  should  think  groper  ;  but  no  business  was  to  be  transacted 
unless  four  directors  and  the  governor  or  deputy,  or  in  their 
absence  six  directors,  should  be  present.  By  sect.  71,  it  was 
enacted,  that  the  directors  for  the  time  being  should  have  the 
custody  of  the  common  seal  of  the  Company,  and  should  have  full 
I>ower  and  authority  to  use  the  same  for  the  Company's  affairs 
and  concerns ;  to  meet  and  adjourn  from  time  to  time,  and  from 
place  to  place;  and  to  direct,  manage,  and  transact  the  affairs 


(1)  As  to  this  question  see  South 
of  Ireland   Colliery   Co.   v.    Waddle 

B.B. — ^voL.  xxxvn. 


(1869)  L.  E.  4  C.  P. 
C.  P.  338.— B.  C. 


617  ;   38  L.  J. 
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and  business  of  the  Company,  as  well  in  issuing,  laying  out,  and 
disposing  of  money  for  the  purposes  of  the  Company,  as  in  con- 
tracting for  and  purchasing  messuages,  lands,  &c.  for  their  use, 
and  entering  into  contracts  for  the  lighting  of  any  streets,  &c. 
within  the  limits  of  the  Act,  and  in  ordering,  directing,  and 
employing  the  works  and  workmen,  and  selling  and  disposing  of 
messuages,  lands,  &c.,  and  articles  produced  by  the  Company  in 
their  manufacture  of  gas,  and  in  making  and  carrying  into  effect 
all  contracts  touching  or  concerning  the  same,  subject  to  such 
orders,  bye-laws,  rules,  and  regulations  as  should  at  any  time  be 
*duly  made  by  the  Company  in  restraint,  control,  or  regulation 
of  the  powers  by  this  Act  granted.  Some  particular  powers  were 
specifically  given  them  by  subsequent  sections.  By  sect.  76  it  was 
enacted,  that  the  Company  should  have  power  at  general  or 
special  general  meetings  duly  called,  to  make  such  rules,  orders, 
and  bye-laws  as  to  them  should  seem  meet,  for  the  good  govern- 
ment of  the  Company,  and  for  regulating  the  proceedings  of  the 
directors,  and  for  regulating  all  officers,  workmen,  and  servants 
to  be  employed  about  the  Company's  affairs  and  business,  and  for 
the  superintendence  and  management  of  the  said  Company  in  all 
respects,  and  from  time  to  time  to  alter  or  repeal  such  rules, 
orders,  and  bye-laws ;  and  that  all  such  rules,  orders,  and  bye- 
laws  (being  reduced  into  writing,  and  the  common  seal  of  the 
Company  thereto  affixed,  countersigned  by  the  clerk)  should  be 
binding  upon  all  such  persons,  and  a  justification  to  them  in  any 
court  of  law  or  equity,  provided  the  same  were  not  repugnant  to 
the  laws  of  England.  By  4  Geo.  IV.  c.  xcv.,  the  number  of  direc- 
tors was  reduced,  and  some  other  regulations  were  made  respecting 
them ;  and  by  10  Geo.  IV.  c.  xii.,  the  proprietors  were  enabled 
to  remove  any  director,  &c.,  for  negligence  or  misconduct,  a 
power  not  previously  given. 

The  first  directors,  of  whom  the  bankrupt  was  one,  were  elected 
in  July,  1821.  On  the  15th  of  August,  1822,  the  following  resolu- 
tion was  agreed  to  at  a  general  meeting  of  the  Company,  and 
entered  in  their  books,  but  never  passed  under  their  common  seal : 
''Resolved,  that  the  following  remuneration  be  allowed  to  the 
governor,  deputy-governor,  and  directors  from  the  time  of  their 
appointment  after  the  passing  of  the  Act  thenceforth,  viz.  that 
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the  sum  of  two  guineas  each  *be  allowed  to  the  governor  and 
deputy-governor  for  every  attendance  at  a  court  of  directors,  and 
to  every  director  for  the  like  attendance,  one  guinea.  That  the 
governor  and  deputy-governor,  and  each  director,  be  allowed  the 
sum  of  one  guinea  for  every  attendance  at  a  committee  or  on  a 
deputation  of  the  Company.  That  the  chairman  of  the  several 
committees  be  allowed  one  guinea  and  a  half  for  every  attendance." 
The  bankrupt,  with  other  directors,  attended  the  meetings  and 
transacted  the  business  of  the  Company  from  the  time  of  his 
election  till  the  year  1829,  when  he  ceased  to  be  a  director.  His 
fees  were  paid  down  to  the  end  of  1827,  but  those  accruing  after- 
wards were  withheld  on  the  ground  of  alleged  misconduct,  and  the 
present  action  was  brought  to  recover  them.  It  was  contended 
at  the  trial,  that  the  above  resolution,  not  being  under  seal,  was 
not  a  bye-law  within  the  meaning  of  the  statute,  and  could,  there- 
fore, be  no  legal  foundation  for  the  present  claim  :  and  that  the 
plaintiffs  could  not  avail  themselves  of  a  contract  for  remuneration, 
independently  of  a  bye-law,  (supposing  such  contract  to  have 
existed,  which  was  denied,)  since  the  Company,  being  a  corporatioti, 
could  only  bind  themselves  under  seal.  Lord  Tbnterden  thought 
the  action  not  maintainable,  and  directed  a  nonsuit,  giving  leave, 
however,  to  move  to  enter  a  verdict  for  the  plaintiffs.  A  rule  nisi 
was  accordingly  obtained,  and  in  last  Michaelmas  Term, 
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Sir  James  Scarlett  and  R.  F.  Richards  shewed  cause : 

The  sum  claimed  was  a  mere  gratuity,  and  could  not  in  itself 
be  the  subject  of  an  action.  The  directors  are  not  in  the  situa- 
tion of  servants  to  the  Company ;  they  are  themselves  the  masters, 
and  their  labour  is  nothing  *more  than  they  are  bound  to  give  by 
their  duty  as  pointed  out  by  the  statute,  when  they  accept  the 
office  of  directors.  It  cannot,  therefore,  be  argued  with  success, 
that  the  mere  fact  of  their  having  bestowed  their  services  will 
establish  a  title  to  remuneration,  the  amount  of  which  is  ascer- 
tained by  the  vote  of  a  guinea  for  each  attendance.  If,  indeed, 
the  Company  think  proper,  as  a  matter  of  compliment  and 
favour,  to  give  a  gratuity  to  any  director,  they  must  do  so  accord-^ 
ing  to  the  powers  with  which  the  Act  invests  them,  namely,  by  a 
resolution  under  seal,  which  alone,  according  to  sect.  76,  can  be 
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a  valid  bye-law,  and  obligatory  upon  such  members  as  are  absent 
when  the  vote  is  passed.  And,  independently  of  the  statute,  this 
Company,  being  a  corporation,  could  not  contract  with  a  director 
for  services  in  that  capacity  except  by  deed  under  their  common 
seal.  A  corporation  may,  it  is  said,  in  some  small  matters,  con- 
tract without  deed,  as  in  hiring  a  cook  or  butler  ;  but  it  was  held 
in  Home  v.  Ivy  (i),  that  the  Canary  Company  could  not,  with- 
out deed,  empower  a  person  to  seize  goods  as  forfeited  to  their 
use,  this  being  an  extraordinary,  and  not  a  common  service. 
Besides  this,  another  objection  arises  to  the  right  of  a  director 
at  common  law  to  sue  the  Company  for  remuneration,  inasmuch 
as  he  is  himself  a  partner,  and  immediately  interested  in  the 
funds  against  which  he  seeks  to  recover. 

Campbell,  F.  Pollock,  and  Thesiger,  contra  : 

It  is  quite  clear  that  for  ordinary  and  trifling  services  an 
incorporated  Company  may  contract  without  seal:  Com.  Dig. 
Franchises,  (F)  18,  as  if  this  Company  had  hired  a  man  to  be 
employed  in  making  coke,  or  in  any  menial  occupation.  It 
cannot  be  said  that  a  manufacturing  ^Company  like  this  shall  be 
obliged  to  make  every  contract  for  work,  and  every  purchase,  by 
deed.  They  must  have,  incidentally,  a  power  of  contracting  in 
the  ordinary  way  for  the  carrying  on  of  that  business  which  was 
the  object  of  their  incorporation.  It  is  evident  the  clerk  of  this 
Company,  mentioned  in  sect.  52,  and  elsewhere  in  the  statute, 
was  meant  to  be  a  stipendiary  officer;  he  is  appointed  in  the 
same  maimer  as  the  directors  are  (by  election  at  a  general 
meeting),  and  there  is  nothing  to  shew  that  they  were  not  also 
intended  to  be  stipendiary.  They  could  not  be  compelled  to  act, 
if  the  Company  would  not  agree  with  them  for  a  remuneration. 
Their  being  shareholders  (which  the  clerk  is  not)  can  make  no 
difference,  if  they  are  in  effect  servants  to  the  Company ;  nor  is 
there  any  real  distinction  between  a  servant  in  a  higher,  and  one 
in  a  lower  capacity.  The  Company  may  engage  either  without 
deed.  The  directors  are  so  far  considered  servants,  that  by  the 
Act,  10  Geo.  rV.  c.  xii.  power  is  given  to  the  proprietors  to 
remove  them  for  negligence  or  misconduct. 

(1)  1  Veiitr.47. 
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(Pabke,  J. :  It  appears  from  several  cases  that  in  some  instances 
where  a  thing  has  been  done  by  the  authority  of  a  corporation, 
though  not  given  under  seal,  it  may  be  considered  as  their  act,  but 
is  there  any  case  where  their  contract,  without  seal,  has  been 
held  a  sufficient  ground  for  an  action  ?) 

It  would  be  so  in  the  case  put  in  some  of  the  books,  of  hiring  a 
cook  or  butler.  There  can  be  no  question  that  they  would  be 
liable  for  coals  or  other  materials  supplied,  under  an  ordinary 
contract,  for  the  carrying  on  of  their  business. 

(Taunton,  J. :  In  Yarboroughv.  The  Bank  of  England  (i).  Lord 
Ellenbobough  seems  to  have  thought  *that  the  Bank  might 
have  been  liable  in  trover  for  the  detention  of  notes  by  their 
authorized  agent,  even  though  it  had  not  been  presumed,  as  it 
was  there,  that  the  authority  was  given  under  seal.) 

The  section  (76)  of  the  Act  1  &  2  Geo.  IV.  c.  cxvii.  which  pro- 
vides for  the  making  of  bye-laws  under  seal,  is  for  the  purpose 
of  giving  greater  force  to  the  regulations  so  made,  but  does  not 
necessarily  render  all  others  invalid.  A  vote  of  remuneration  to 
officers  does  not  properly  fall  within  the  words  of  that  section. 
As  to  the  objection  that  a  director  could  not  recover  against  the 
Company,  because  he  is  himself  a  member,  the  corporation  and  an 
individual  shareholder  in  it  are,  for  this  purpose,  wholly  distinct, 
and  either  may  sue  the  other.  The  very  Act  now  in  question,  in 
s.  58,  contemplates  the  possibility  of  a  director  contracting  with  the 
Company  to  execute  work  or  supply  materials  for  their  use,  unless 
such  contract  were  expressly  avoided,  which  it  is  by  that  clause. 

LoBD  Tentebden,  Ch.  J. : 

I  am  of  opinion  that  this  action  was  not  maintainable.  I  wish, 
however,  to  be  understood  as  by  no  means  deciding  the  question, 
whether  third  persons,  who  may  sell  coal  or  other  materials  to 
the  Company,  or  who  may  be  employed  by  them  as  servants  or 
workmen,  may  or  may  not  maintain  an  action  against  them  for 
remuneration,  though  the  contract  was  not  under  seal.  This  is 
a  corporation  established  for  the  purpose  of  carrying  on  trade 

(1)  14  B.  B.  272  (16  East,  6).  And  see  Eex  y.  Biyg,  3  P.  Wins.  419,  6th 
edit 
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and  manufactures,  and  may  therefore  differ  from  others  as  to  its 
powers  of  contracting,  and  its  remedies  upon  contracts  relating 
to  the  purposes  for  which  the  Company  is  formed.  On  this  point 
I  give  no  opinion.  But  here  is  a  statute  which  provides,  that 
certain  persons  in  this  *corporation  shall  be  directors,  and,  in 
sect.  71,  points  out  some  of  their  duties  and  powers :  and  they 
are  duties  and  powers  as  unlike  those  of  a  servant  as  they  can 
well  be.  They  are,  in  fact,  those  of  managers  or  governors.  The 
Act  itself  says  nothing  of  remuneration  ;  and  I  cannot  see  how, 
in  point  of  law,  persons  in  the  situation  of  these  directors  could 
maintain  any  action  for  a  recompense,  at  least  unless  there  had 
been  a  resolution  under  seal  in  the  nature  of  a  bye-law.  Looking 
at  the  character  of  their  duties,  I  am  of  opinion  that  these 
directors,  however  convenient  it  might  be  that  some  remuneration 
should  be  awarded  them  for  their  services,  were  not  entitled  to  it 
by  the  resolution  given  in  evidence  in  this  cause. 

Parke,  J. : 

As  to  the  objection,  that  the  bankrupt  in  this  case  was  a 
member  of  the  corporation,  and,  therefore,  could  not  sue  them ; 
a  member  of  a  corporation  is,  for  this  purpose,  as  distinct  from 
the  corporate  body  as  any  third  person.  It  is  not  necessary  to 
decide,  whether  an  action  would  lie  at  the  suit  of  a  clerk  or 
servant  employed  in  the  trade  of  a  Company  like  this,  under  a 
contract  not  sealed.  Here,  the  character  of  the  party  for  whom 
remuneration  is  claimed,  is  not  that  of  a  servant,  but  of  a 
manager.  He  can,  therefore,  recover  no  recompense  from  the 
Company,  unless  by  virtue  of  an  express  resolution  in  the  nature 
of  a  bye-law  according  to  the  directions  of  the  statute.  And  even 
supposing  the  seal  of  the  Company  were  not  absolutely  requisite, 
I  do  not  see  any  contract  with  the  bankrupt  in  this  case ;  the 
resolution  only  amounts  to  a  determination  by  those  who  pass  it, 
that  a  certain  gratuity  shall  be  given  to  the  directors. 

Taunton,  J. : 

I  do  not  consider  it  necessary  to  give  an  opinion,  whether  or 
not  this  resolution  was  a  bye-law  within  the  meaning  of  the 
statute,  though  I  am  inclined  to  think  that  it  could  not  be  valid 
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in  any  other  character,  and  therefore  ought  to  have  had  the 
common  seal  affixed.  Nor  are  we  called  upon  to  decide  the 
abstract  question,  whether  a  corporation  has  the  power  of  con- 
tracting otherwise  than  under  seal,  with  a  stranger  or  a  member 
of  its  own  body ;  whether,  for  instance,  in  the  present  case,  the 
Company  might  so  have  contracted  for  filling  gasometers  or 
laying  down  pipes,  for  the  purchase  of  goods,  or  for  services  to 
be  performed ;  and  whether,  upon  such  contract  when  executed, 
they  would  be  liable  to  an  action  at  the  suit  of  the  party  con- 
tracted with,  on  general  grounds  of  moral  obligation.  My  decision 
rests  upon  this  one  point;  that  the  resolution  of  the  Company  was 
at  all  events  nothing  more  than  an  announcement  to  the  gentle- 
men who  then  were,  or  who  might  become,  directors,  that  if  they 
attended  punctually,  they  would  receive  a  gratuity,  or  compliment, 
in  proportion  to  the  quantum  of  attendance.  I  think  that  was 
not  a  contract  upon  which  a  right  of  action  could  be  founded. 

Pattbson,  J.  : 

Looking  at  the  character  in  which  the  bankrupt  makes  his 
claim,  and  the  nature  of  the  resolution  passed  by  the  Company, 
I  think  that  nothing  like  a  contract  appears  in  this  case,  and 
consequently  that  the  whole  foundation  of  the  action  fails.  It  is 
therefore  unnecessary  to  give  any  opinion  upon  the  other  points. 

^  Rule  discharged. 
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SIMPSON   V.  UNWIN. 

(3  Barn.  &  AdoL  134—138;  S.  C.  1  L.  J.  (N.  S.)  M.  C.  28.) 

The  statute  2  Geo.  m.  c.  19,  as.  1  and  4,  enacted,  that  no  person  should 
take,  kill,  destroy,  carry,  sell,  buy,  or  have  in  his  possession  or  use,  any 
partridge  between  the  12th  of  February  and  the  1st  of  September  in  any 
year  (altered  by  the  39  Geo.  HE.  c.  34,  to  the  1st  of  February  and  the 
1st  of  September)  or  any  pheasant  between  the  1st  of  February  and  the 
1st  of  October,  under  a  penalty :  Held,  that  a  qualified  person  who  had 
in  his  possession  on  the  9th  of  February  partridges  and  a  pheasant  killed 
before  the  1st,  was  not  guilty  of  any  offence  against  the  statute. 

Debt  for  penalties  under  the  statutes  2  Geo.  III.  c.  19,  and 

89  Geo.  III.  c.  84  (1).     The  first  count  of  the  declaration  alleged, 

(1)  Both  Acts  hare  been  since  under  the  eicisting  Gkune  Acts.  But 
repealed.  The  x>&rticular  question  the  case  is  instructive  upon  the 
which  arose  in  this  case  cannot  arise     principle  of  interpretation. — B.  0. 
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siMPBON  that  the  defendant,  within  six  months  before  the  commencement 
Unwin.  of  the  suit,  and  between  the  1st  day  of  February  and  the  Ist  day 
of  September,  1880,  (to  wit)  on  the  9th  day  of  February  in  that 
year,  within  that  part  of  the  United  Kingdom  called  England,  to 
wit,  at,  &c.  had  in  his  possession  two  partridges,  contrary  to  the 
form  of  the  statute,  &c.  The  second  count  alleged  that  the 
defendant,  within  the  same  period  of  six  months,  and  between 
the  said  1st  day  of  February  and  the  1st  day  of  October  in  the 
same  year,  and  within  that  part,  &c.  to  wit,  at,  &c.  had  in  his 
possession  one  pheasant,  the  said  pheasant  not  having  been  taken 
in  the  season  allowed  by  the  statute  in  that  behalf,  nor  kept  in 
any  mew  or  breeding-place,  contrary  to  the  form,  &c.  At  the 
trial  before  Tindal,  Ch.  J.,  at  the  York  Summer  Assizes,  1880,  a 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  this 
Court  on  a  case  which  stated,  that  the  partridges  and  pheasant 
in  the  declaration  mentioned  were  on  the  9th  of  February  in  the 
possession  of  the  defendant,  who  was  at  that  time,  and  before  the 
1st  of  February,  a  qualified  person,  and  that  they  had  been  killed 
and  in  the  defendant's  possession  on  or  before  the  1st  of  February. 

Starkie,  for  the  plaintiff: 

The  statute  2  Geo.  III.  c.  19,  s.  1,  enacts,  "  that  no  person 
f  nsb  ]  shall,  upon  any  pretence  ♦whatsoever,  take,  kill,  destroy,  carry, 
sell,  buy,  or  have  in  his  possession  or  use,  any  partridge  between 
the  12th  day  of  February  "  (altered  by  the  89  Geo.  III.  c.  84,  s.  3, 
to  the  1st  of  February)  "and  the  1st  day  of  September  in  any 
year,  or  any  pheasant  between  the  1st  day  of  February  and  the 
1st  day  of  October  in  any  year."  Here  the  defendant  had  in  hia 
possession  partridges  and  a  pheasant  within  the  time  so  specified. 
This  is  a  case,  therefore,  within  the  very  words  of  the  enacting 
clause.  There  is  an  exception  as  to  pheasants  taken  in  the  proper 
season,  and  kept  in  a  mew  or  breeding-place,  but  no  exception 
whatever  as  to  partridges,  and  none  as  to  partridges  or  pheasants 
killed  in  the  season,  and  kept  afterwards.  It  may  be  said,  that 
it  is  hard  if  a  party  may  kill  game  till  the  end  of  a  certain  day^ 
and  yet  shall  not  have  such  game  in  his  possession  on  the 
following  day ;  but  it  is  not  necessary  that  he  should  continue 
killing  game  to  so  late  a  period. 
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Alexandery  contra :  Simpson 

V, 

The  statute  being  highly  penal,  a  case,  to  be  brought  within  it,  Unwin. 
must  not  only  be  within  the  literal  sense  of  the  enacting  words, 
but  within  the  intent.  A  thing  which  is  within  the  letter  of  the 
statute  is  not  within  the  statute,  unless  it  be  within  the  intent  of 
the  maker :  Bacon  Abr.  tit.  Statute  1. 5 ;  Bridget  v.  Richardson  (i) ; 
and  the  construction  ought  to  be  consonant  to  the  intent,  although 
it  may  seem  contrary  to  the  letter  of  the  statute:  Plowden's 
Comm.  205.  Where  words  will  bear  an  absurd  signification  if 
literally  understood,  the  received  sense  must  be  a  little  deviated 
from  :  1  Blackst.  Comm.  61.  Now,  if  this  case  be  within  ♦the  [•ise  ] 
statute,  the  absurd  consequence  will  follow,  that  a  party  who 
lawfully  killed  a  pheasant  or  partridge  at  the  close  of  the  1st  of 
February,  would  be  guilty  of  a  crime  by  having  it  in  his  posses- 
sion in  the  beginning  of  the  second.  The  manifest  intent  of  the 
Legislature  in  this  Act  was,  to  prevent  the  killing  or  destroying 
of  the  game  at  particular  seasons  of  the  year;  and  the  birds 
which  the  defendant  is  charged  with  having  unlawfully  in  his 
possession,  were  killed  within  the  period  allowed  by  law.  The 
object  of  the  Legislature,  therefore,  was  not  contravened  by  his 
having  those  birds  in  his  possession  afterwards.  In  Wameford 
V.  Kendall  (2)  the  possession  of  game  by  a  servant  employed  to 
detect  poachers,  who  took  it  up  after  it  had  been  killed  by 
strangers  on  the  manor,  in  order  to  carry  it  to  the  lord,  was 
held  not  to  be  an  unlawful  possession  so  as  to  subject  the  party 
to  a  penalty. 

Lord  Tbntbrdbn,  Ch.  J. : 

I  think  this  is  not  a  case  within  the  statute  2  Geo.  III.  c.  19. 
B.  1  and  4.  It  clearly  is  not  within  the  object  which  the  Legis- 
lature had  in  view ;  and  although  it  may  be  within  the  literal 
meaning  of  the  words,  taken  by  themselves,  we  must  not  give  to 
them  a  construction  which  will  not  only  be  contrary  to  the 
general  intention  of  the  Legislature,  but  which  will  lead  to  this 
absurd  consequence,  that  a  party  who  might  at  the  last  moment 
of  the  day  on  the  1st  of  February  lawfully  kill  a  partridge  or 
pheasant,  would  be  guilty  of  an  offence  by  having  the  same 

(1)  16  E.  R.  355  (2  M.  &  S.  568).  (2)  10  East,  19. 
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Simpson  partridge  or  pheasant  in  his  possession  at  the  earliest  moment 
uWiN.  of  the  second.  And  I  am  strongly  inclined  to  think,  that  the 
[  ♦187  ]  first  section  *applies  to  living  birds  only,  both  on  account  of  the 
absurdity  which  would  otherwise  follow,  and  because  sect.  2  con- 
tains an  express  exception  as  to  living  pheasants ;  and  all  the 
objects  of  the  statute  are  satisfied  if  the  meaning  be  restrained 
to  living  birds  only. 

LiTTLBDALB,  J.  : 

It  is  true  that  the  defendant  in  this  case  had  in  his  possession 
partridges  and  a  pheasant  beyond  the  period  specified  in  the 
statute,  and  the  words  of  the  Act  may  apply  to  persons  then 
having  in  their  possession  birds  killed  before  the  expiration  of 
that  time.  But  the  true  meaning  must  be  ascertained  by  look- 
ing at  the  object  which  the  Legislature  had  in  view.  That 
undoubtedly  was,  to  prevent  the  killing  or  taking  of  the  birds 
within  the  periods  mentioned,  in  order  that  they  might  breed  in 
the  interval.  As  to  living  birds,  it  may  be  said  that  the  statute 
applies  whether  they  be  taken  before  or  after  the  Ist  of  February, 
because  the  taking  them  may  prevent  their  going  wild  and 
breeding.  With  regard  to  one  species  of  living  birds  (pheasants) 
it  is  expressly  provided  that  the  statute  shall  not  extend  to  them 
in  certain  cases.  But  as  to  birds  killed  before  the  day  mentioned, 
they  are  clearly  not  within  the  intention  of  the  statute,  and  that 
being  so,  the  meaning  of  the  words  in  the  enacting  clause  must 
be  restrained  in  construction  to  such  birds  as  are  killed  subse- 
quently to  the  period  specified.  Besides,  if  a  man  may  lawfully 
kill  birds  on  the  last  moment  of  the  day  on  the  1st  of  February, 
it  would  be  absurd  to  hold  that  he  would  be  guilty  of  an  unlawful 
act  by  having  the  same  birds  in  his  possession  on  the  2nd. 

Taunton,  J. : 

The  fourth  section  of  2  Geo.  III.  c.  19,  enacts,  "  that  if  any 
[  ♦iss  ]  person  shall  transgress  the  Act  in  *any  of  the  aforesaid  cases, 
and  shall  be  lawfully  convicted  thereof,  every  such  person  shall, 
for  every  partridge,  pheasant,  &c.  so  taken,  killed,  or  found  in 
his  possession  contrary  to  the  true  intent  and  meaning  of  this 
Act,  forfeit  the  sum  of  51.'*     The  penalty  is  limited  to  the  case  of 
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a  person  killing  a  partridge  or  pheasant,  or  having  it  found  in  Simpson 
his  possession,  contrary  to  the  meaning  of  the  Act.  I  am  of  Unwin. 
opinion  that  a  man  who  kills  a  partridge  or  a  pheasant  on  the 
1st  of  February,  but  keeps  it  to  be  eaten  after  that  day,  does  not 
commit  any  offence  contrary  to  the  true  intent  of  the  Act,  for 
that  the  possession  of  a  partridge  or  pheasant  so  killed,  after 
those  days,  is  a  lawful  possession,  which  the  Act  does  not 
contemplate. 

Patteson,  J. : 

I  am  inclined  to  think  that  the  statute  applies  to  living  birds 

only,  but  at  all  events,  it  must  receive  a  reasonable  construction, 

and  the  object  of  the  Legislature  being  to  prevent  the  destruction 

of  *game  out  of  particular  seasons,  I  think  it  would  be  absurd  to 

say  that  a  party  who  kills  the  game  within  the  time  when  he 

may  lawfully  do  so,  must  consume  it  all  upon  the  last  day.     I 

agree  that  the  possession  meant  by  the  Act  is  an  unlawful,  not 

an   innocent  possession.     The  judgment  of  the  Court  must, 

therefore,  be  for  the  defendant. 

Judgment  for  the  defendant. 


REX  V.  The  Undertakers  of  the  AIRE  and  CALDER        1832. 
NAVIGATION  (1).  '^'''*''^' 


(3  Bam.  &  Adol.  139—147 ;  S.  C.  1  L.  J.  (N.  S.)  M.  C.  24.) 

Persons  in  whom  the  navigation  of  a  river  is  vested,  but  who  have  no 
interest  in  the  soil,  are  not  rateable  to  the  poor  for  a  dam  which  upholds 
the  water  of  the  river,  and  renders  it  navigable. 

The  appellants  were  rated  in  1828,  to,  the  relief  of  the  poor 
of  the  township  of  Brotherton,  in  the  West  Riding  of  Yorkshire, 
as  the  owners  and  occupiers  of  ''  a  cut  or  canal,  and  that  part  of 
the  river  Aire  lying  within  the  township  of  Brotherton;  the 
dams,  locks,- and  weirs,  and  tolls,  dues,  or  rates."  They  appealed 
against  the  rate,  to  the  Sessions  for  the  Liberty  of  St.  Peter  of 
Tork,  and  a  case  was  thereupon  stated  for  the  opinion  of  this 
Court,  which,  on  argument,  decided  that  the  appellants  were  not 

(1)  See  also  Rex  v.  The  Aire  aiid  Colder  Navigaiiony  p.  508,  poet. 
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Rex         rateable  as  owners  or  occupiers  of  part  of  the  river  (i).  Another 

Tbb  Aire     ^^^  having  in  the  mean  time  been  made  in  the  same  terms, 

Navioatum?  ^^^  appealed  against,  the  Sessions,  after  the  above-mentioned 

decision  (namely,  in  January,  1880),  amended  this  latter  rate  by 

striking  out  the  words  *'  and  that  part  of  the  river  Aire,"  subject 

to  the  opinion  of  this  Court  upon  the  following  case : 

The  rivers  Aire  and  Calder  were  rendered  navigable  by  the 
statute  10  &  11  Will.  III.  c.  19,  amended  by  14  Geo.  III.  c.  96, 
1  Geo.  IV.  c.  xxxix.,  and  9  Geo.  IV.  c.  xcviii.  The  river  Aire 
forms  the  boundary  between  the  respondent  township  and  those 
of  Ferrybridge  and  Knottingley,  as  far  as  the  mills  after- 
mentioned.  Opposite  these  it  divides  itself  into  two  branches,  the 
northern  branch  separating  Brotherton  from  Knottingley,  the 
[  ♦140  J  southern  passing  through  *Knottingley.  On  the  Brotherton  side 
of  the  northern  branch  is  an  ancient  mill  called  Brotherton 
Mill,  with  a  mill  dam  across  that  branch  of  the  river,  forming 
in  part  the  head  and  fall  of  water  by  which  the  mill,  when  in 
operation,  was  worked.  Half  of  the  dam  is  in  Brotherton,  and 
half  in  Knottingley,  abutting  on  one  side  upon  the  mill,  on  the 
other  upon  land  held  to  the  use  of  the  undertakers.  The  mill 
and  dam  existed  before  the  navigation,  and  were  leased  to 
trustees  for  the  undertakers  of  the  navigation,  fifty  years  ago, 
but  are  now  dilapidated,  out  of  use,  and  unoccupied.  On  the 
Knottingley  branch  of  the  river  are  other  ancient  mills,  (vested 
in  trustees  for  the  undertakers  in  fee,)  to  which  belongs  a  second 
dam,  extending  across  the  southern  division  of  the  river.  This, 
the  Knottingley  dam,  lies  near  the  Brotherton  dam  before 
described,  and  the  two  together  form  a  pond  or  head  of  water. 
Since  the  Brotherton  mills  were  dilapidated,  the  Knottingley 
dam  has  been  substantially  repaired  by  the  appellants,  for  the 
use  of  the  Knottingley  mills  and  of  the  navigation  in  common. 

A  side  cut,  mentioned  in  the  rate,  but  concerning  which  no 
dispute  arose,  was  made  by  the  undertakers,  with  a  lock,  in  the 
respondent  parish,  for  passing  vessels  from  the  level  above  to 
that  below  the  Brotherton  and  Knottingley  dams.  There  is  a 
similar  cut,  for  the  same  purpose,  on  the  Knottingley  side. 

(1)  Rex  V.  The  Aire  and  Calder  Navigation  Ctrnpany^  33  B.  R.  344 
(91B.  &  C.  820). 
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The  water  of  the  river  Aire  is  held  up,  and  the  river  rendered         Rex 
navigable,  by  the  above-mentioned  dams,  from  the  lock  in  the     the  aibb 
side  cut  in  Brotherton  township,  for  9,828  yards  upwards,  within  navioati<w 
which  distance  it  runs  through  six  townships,  (including  Brother- 
ton,)  each  maintaining  its  own  poor.     No  tolls  or  dues  are 
specifically  taken  for  passing  a  dam  or  lock ;    the  only  toll  is 
♦an  equal  mileage  toll,  charged  according  to  the  length  of  river      [  •i*!  ] 
or  canal,  or  both,  actually  navigated,  and  whether  any  locks  or 
dams  be  passed  or  not.     No  tolls  are  actually  received  in  the 
respondent  township. 

The  appellants  contended  that  they  were  rateable  only  in 
respect  of  the  canal  and  lock  in  Brotherton.  The  respondents 
maintained,  that  as  the  water  of  the  river  was  upheld,  and  the 
river  made  navigable,  for  9,828  yards,  by  the  two  dams  above 
mentioned:  and  as  one  half  of  one  of  the  dams  was  in  the 
respondent  township,  they  were  entitled  to  rate  the  undertakers 
for  one  fourth  of  the  tolls  upon  the  whole  line  so  made  navigable, 
or  at  least  upon  that  portion  of  the  line  which  lay  within  their 
township.  The  Sessions  considered  the  appellants  rateable  for 
a  fourth  of  the  tolls  upon  the  whole  line,  as  well  as  for  the  cut 
and  lock  in  Brotherton.     This  case  was  now  argued  by 

John  WiUiatns  and  Bliss,  in  support  of  the  order  of  Sessions : 

It  is  no  objection  to  the  rate  in  this  case  that  the  tolls,  which 
form  the  profit  of  the  navigation,  are  not  collected  within  the 
township :  Rex  v.  The  Trent  and  Mersey  Navigation  Company  (i). 
Rex  V.  Palmer  (2) ;  nor  is  it  material  that  the  Company  take  the 
tolls  as  mileage,  and  not  in  respect  of  the  dam,  if  that  be  in  law 
the  source  of  the  benefit  accruing.  Here  is  a  profit  received,  and 
a  subject-matter  within  the  township,  upon  which  a  rate  may  be 
imposed  in  respect  of  such  profit. 

(LoBD  Tentebden,  Ch.  J.:    Suppose  water  is  turned  into  a 
canal  from  a  river  by  means  of  a  wear,  are  the  profits  of  the 
canal  to  be  rated  where  the  wear  is  ?    If  a  *wear  in  parish  A.      [  *142  ] 
turns  water  to  a  mill  in  parish  B.,  are  the  returns  of  the  mill  in 
B.  to  be  rated  in  A.  ?) 

(1)  1  B.  &  C.  646.  (2)  26  E.  B.  602  (1  B.  ft  0.  646). 
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Rex  The  difficulty  there  would  be  in  ascertaining  how  much  of  the 
The  AiBE  tolls  or  profits  were  earned  by  the  wear,  and  how  much  by 
Natioat?o2?  the  canal  or  mill  independently  of  it.  If  that  difficulty  were 
obviated,  as  if  the  dam  or  wear  were  rented,  the  objection  would 
no  longer  prevail ;  the  occupier  would  be  rateable  in  the  parish 
where  the  dam  or  wear  lay,  and  the  value  of  the  occupation 
would  be  measured  by  the  rent.  The  questions  here  are,  whether 
the  dam  in  Brotherton  is  in  the  occupation  of  the  Company? 
and  what  is  the  value  of  the  occupation?  On  the  first  point 
there  can  be  no  doubt,  since  the  dam  abuts  at  each  end  upon 
land  of  which  they  are  the  owners :  Callis  on  Sewers,  p.  74, 
4th  ed. ;  and  even  if  this  were  not  so,  still,  according  to  Dyson  v. 
Collick{i)y  they  have  a  property  in  the  dam  in  respect  of  which 
they  might  maintain  trespass,  and  are  therefore  the  occupiers. 

Then  as  to  the  measure  of  benefit  derived  from  the  occupation. 
The  general  rule  in  cases  like  this  appears  to  be,  that  where  the 
profits  derived  from  any  incorporeal  hereditament  or  right,  or 
even  from  a  contract,  are  incident  to  and  connected  with  a  cor- 
poreal tenement,  without  which  they  would  not  accrue,  there, 
for  the  purpose  of  rating,  the  measure  of  benefit  resulting  from 
the  occupation  of  such  corporeal  tenement  is  the  aggregate 
amount  of  its  own  value,  and  of  the  clear  profits  derived  from  it : 
Rex  V.  Hogg  (2),  Rex  v.  St,  Nicholas,  Gloiicester  (3).  It  is  not 
necessary  that  the  profits  should  be  strictly  appurtenant  to  the 
corporeal  tenement ;  it  is  enough  if  they  could  not  subsist  without 
[  •143  ]  it.  This  was  *the  case  in  Rex  v.  Bradford  (4),  where  a  party  was 
held  rateable  for  a  canteen  and  building  occupied  by  him,  and 
also  for  the  privilege  of  using  the  same  as  a  canteen,  though 
there  was  no  necessary  connection  between  the  building  and 
the  privilege  exercised  in  it,  which  was  purely  personal.  The 
principle  of  these  cases  will  apply  here.  The  Company  are  the 
occupiers  of  a  dam  which  supports  the  water  to  the  distance  of 
9,823  yards  above ;  they  occupy  that,  by  which  the  profits  of  the 
water  to  that  extent  arise.  Those  who  use  the  water  use  the 
dam.  It  makes  no  difference  that  the  profits  arise  by  means 
of  a  river  navigation  which  is  in  itself  not  rateable.     A  man 

(1)  24  B.  E.  484  (5  B.  &  Aid.  600).  (3)  Cald.  262. 

(2)  1  B.  B.  376  (1  T.  B.  721).  (4)  4  M.  &  S.  317. 
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may  be  rated  for  the  profitable  occupation  of  a  house,  though  it         Bex 

may  be,  that  such  profit  could  not  accrue  but  for  some  easement,     thb  aire 

as  a  right  of  way,  upon  which  no  rate  could  be  laid.     It  is  true  ^avioatwn 

that,  in  the  present  case,  the  water  of  the  river  is  a  part  of  the 

cause  of  profit ;  but  so  it  would  have  been  if  the  dam  had  been 

used  for  the  purpose  of  turning  a  mill ;  yet  in  that  case  the 

proprietors  would  have  been  rateable  for  the  whole  profits  of  the 

mill  to  the  parish  in  which  it  was  situate.     The  water,  there, 

would  be  considered  as  part  qt  a   system  of  machinery,  the 

profits  of  which  are  rated  in  rating  the  mill :  and  it  is  the  same 

here,  only  that  in  the  former  case  a  dam  and  mill  are  to  be  rated 

as  performing  the  operation   from   which  the  profit  accrues, 

whereas  here  it  is  performed  by  the  dam  only.     The  dam  here 

may  be  compared  to  a  steam-engine  placed  upon  an  eminence  on 

a  rail-road  or  similar  work,  for  the  purpose  of  drawing  carriages 

up  an  inclined  plane,  and  which  undoubtedly  would  be  rated  for 

the  tolls  earned   by  means  of  its  power  throughout  the  *line       [  *i**  ] 

of  the  ascent.     So,  in  this  case,  the  dam  may  be  considered 

as  an  engine  calculated  to  assist  vessels  in  the  ascent  of  an 

inclined  plane,  namely,  the  channel  of  the  river,  by  holding  up 

the  water  ;  and  it  is  rateable  like  the  machine  before  alluded  to, 

for  all  the  profits  earned  upon  that  line  of  ascent  to  which  the 

benefit  extends.     It  is  clear  from  Rex  v.  The  Mersey  and  Irwell 

Navigation  (i),  that  dams,  if  erected  on  the  Company's  own  land, 

would  be  rateable  in  respect  of  something;  that  must  be  in 

respect  of  the  advantage  and  profit  derived  from  the  holding 

back  of  the  water;    and  no   distinction  can  justly  be  drawn 

between  the  first  yard  of  water  so  held  back,  and  the  rest  of  the 

nine  thousand  eight  hundred  and  twenty-three,  but  the  rate 

must  be  calculated  upon  the  benefit  derived  from  the  whole  body 

of  water  which  is  supported  by  the  same  dam. 

Sir  James  Scarlett,  F.  Pollock,  Milner,  and  Wightman,  contra : 

This  is  an  attempt  to  evade  the  former  decision  in  Rex  v.  The 
Aire  and  Colder  Navigation  Company  (2),  by  imposing  that  rate  on 
the  dam  which  could  not  be  laid  upon  the  navigation.  According 
to  the  argument  on  the  other  side,  the  fields  adjoining  a  canal 

(1)  9  B.  ft  C.  95.  (2)  33  B.  B.  344  (9  B.  &  C.  820). 
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Rex  might  be  rated,  because  if  it  were  not  for  the  banks  the  water 
The*Aib£  would  disperse  ;  and  it  might  be  said  that  a  reservoir  was  rate- 
^v  QAT^o?  ^^^^  *^^  *^®  profits  of  water  distributed  from  it  into  different 
parishes,  which  is  contrary  to  Rex  v.  The  Corporation  of  Bath  (i) 
and  other  cases.  Admitting  even  that  the  navigation  could  be 
rated,  still  a  rate  cannot  be  imposed  upon  any  taxable  matter  not 
actually  in  the  parish  for  which  the  rate  is  made.  This  is  not 
I  *146  ]  the  ^case  of  a  lockage  toll ;  nothing  becomes  due  at  the  dam ;  it 
is  no  doubt  essential  to  the  beneficial  occupation  of  a  property 
which  yields  a  profit  elsewhere,  but  it  is  not  the  subject-matter 
which  produces  that  profit.  It  may  be  the  sine  qua  non,  but  is 
not  the  causa  causans.  In  Rex  v.  Hogg  (2)  and  Rex  v.  Bradford  (3) 
the  whole  profits  arose  from  the  engine  and  the  canteen,  which 
distinguishes  those  cases  from  the  present.  Dyson  v.  CoUick  (4) 
does  not  apply,  for  the  undertakers  here  hold  the  dam  as  pro- 
prietors of  the  mill,  not  of  the  navigation ;  and  if  they  brought 
trespass  for  an  injury  to  the  dam,  it  would  be  in  the  former 
capacity.  In  Rex  v.  Thomas  (5),  where  it  was  held  that  the 
undertakers  of  a  navigation  were  not  rateable  for  the  land 
covered  with  water,  in  which  they  had  merely  an  easement,  it 
was  asked  by  one  of  the  Judges, ''  Suppose  these  proprietors  had 
been  owners  of  the  soil,  as  well  as  grantees  of  the  tolls,  how 
would  the  case  have  been  ? "  and  the  answer  given  was,  that 
they  would  not  have  been  rateable,  since  the  tolls  were  holden 
separately  from  the  soil,  and  by  distinct  titles.  So  here,  the 
property  which  the  undertakers  have  in  the  soil  on  the  banks 
of  the  river  makes  no  difference  as  to  their  rateability  in  respect 
of  the  navigation  and  that  which  belongs  to  it.  If  the  dams  are 
a  subject  of  rate  at  all  as  part  of  the  Company's  works,  they 
must  be  considered  as  rated  by  the  assessment  laid  upon  the 
canal,  to  which  they  are  accessory,  and  the  liability  of  which  is 
not  disputed. 

Lord  Tenterden,  Ch.  J. : 

I  am  of  opinion  that  this  rate  must  be  amended  by  reducing 
i  *uc  ]       it  to  the  amount  ^assessed  upon  the  cut  and  lock.     This  is  an 

(1)  13  R.  R  333  (14  East,  609).  (4)  24  R.  E.  484  (5  B.  &  Aid.  600). 

(2)  1  R.  R.  375  (1  T.  R.  721).  (5)  9  B.  &  C.  114. 

(3)  4M:.  &S.  317. 
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attempt  to  evade  the  decision  of  the  Court  in  the  former  case  of        Rex 
Rex  V.  The  Aire  and  Colder  Navigation  (l).     We  there  held  that     thb'aibe 
the  midertakers  were  not  rateable  as  occupiers  of  the  bed  of  the  ^^viq^tSw 
river,  having  merely  an  easement  in  it.     No  rate,  then,  could  be 
laid  upon  them  for  the  water  of  the  river  made  navigable  by 
them ;  and  if  so,  none  could  be  imposed  in  respect  of  the  dam ; 
for  to  rate  the  dam  because  it  keeps  up  the  water,  would  be 
equivalent  to  rating  the  water  itself.    If  the  water  cannot  be 
rated,  neither  can  the  dam  which  holds  it  up. 

LiTTLEDALE,  J.  : 

It  has  been  held  that  the  Company  were  not  rateable  for  the 
river,  and  I  therefore  think  they  are  not  so  for  the  dam. 

Taunton,  J. : 

It  has  been  contended  that  because  the  water  of  this  river  was 
holden  up  and  made  navigable  for  9,823  yards  by  dams,  one  of 
which  was  partly  situated  in  the  respondent  township,  the  under- 
takers might  therefore  be  rated  upon  this  dam  for  a  proportion, 
at  least,  of  the  tolls  accruing  upon  the  water  so  upheld.  But 
I  think  this  is  a  vicious  principle,  and  at  variance  with  decided 
cases.  It  might  as  well  be  said  that  a  reservoir  which  supplies 
water  to  a  district  nine  or  ten  miles  in  extent,  or  a  lock  which 
acts  as  a  dam,  or  a  steam-engine  employed  to  raise  water  from 
a  lower  to  a  higher  level,  is  rateable  in  respect  of  the  whole 
distance  to  which  water  is  supplied  by  any  of  these  contrivances, 
and  the  profits  accruing  from  that  supply ;  propositions  which 
cannot  now  be  maintained. 

Pattbson,  J. :  r  147  1 

It  is  very  clear  that  such  a  rate  as  this,  if  it  may  be  imposed, 
is  in  effect  the  same  as  rating  the  water.  Suppose  this  were  a 
canal,  it  would  then  be  rateable  all  along  the  line  of  navigation, 
to  the  parishes  through  which  it  passed,  and  in  that  case  the 
rate  evidently  could  not  be  laid  upon  the  dam.  Can  it  then  be 
imposed  upon  the  dam  here,  because  the  line  of  navigation  is  not 

(1)  33  B.  B.  344  (9  B.  ft  C.  820). 
B.B. — VOL.  xxxvn.  24 
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Rex        rateable  ?    I  agree  with  my  Lord  that  this  is  merely  an  attempt 
thb^airb     ^  evade  the  former  decision  of  the  Court. 

AUD  CALDEB 

Navigation.  Rate  sent  back  to  be  amended^  by  reducing  it  from 

1501.  to  151.  16a.,  the  amount  chargeable  upon 
the  canal  and  lock. 


1882.  HEX  V.  The  INHABITANTS  of  the  County  of 

•^!!l''-  derby. 

^  ^*^  ^  (3  Bam.  &  Adol.  147— 151 ;  S.  C.  1  L.  J.  (N.  S.)  M.  C.  16.) 

By  the  statute  43  G^.  m.  c.  59  (1),  s.  5,  no  bridge  thereafter  to  be 
built  in  any  county,  by  or  at  the  expense  of  any  individual  or  private 
person,  body  politic  or  corporate,  shall  be  deemed  a  county  bridge,  unless 
erected  in  a  substantial  and  commodious  manner,  under  the  direction  or 
to  the  satisfaction  of  the  county  surveyor,  &c. 

Trustees  appointed  by  a  local  Turnpike  Act  are  individuals  or  private 
persons  within  the  meaning  of  this  statute;  and,  therefore,  a  bridge 
erected  by  such  trustees  after  the  passing  of  the  statute,  but  not  under 
the  direction  or  to  the  satisfaction  of  the  county  surveyor,  &c,  is  not  a 
bridge  which  the  inhabitants  of  the  county  are  liable  to  repair. 

Presentment  by  F.  H.,  justice  of  peace  of  the  county  of  Derby, 
that  a  certain  common  public  bridge  upon  and  over  the  river 
Amber,  commonly  called  the  Amber  bridge,  situate  in  the 
parishes  of  Crick  and  Duffield,  in  the  county  of  Derby,  in  the 
King's  common  highway  there,  leading  from  the  town  of  Crom- 
ford  in  the  county  of  Derby,  towards  and  unto  the  town  of 
Belper  in  the  same  county,  used  for  all  the  liege  subjects  of  the 
King,  with  their  horses,  &c.  to  pass,  &c.  was  out  of  repair. 
[  ""148  J  Flea,  that  the  bridge  was  erected  *after  the  passing  of  the  statute 
48  Geo.  III.  c.  59,  by  certain  persons  appointed,  by  virtue  of  an 
Act  of  the  57  Geo.  III.  c. xiii.,  entitled  "An  Act  for  making  and 
maintaining  a  turnpike  road  from  the  town  of  Cromford  to  the 
town  of  Belper ;  and  for  making  a  branch  of  road  from  and  out 
of  the  said  road  near  the  river  Amber,  to  join  the  turnpike  road 
at  Bull  Bridge,  all  in  the  county  of  Derby,"  trustees  for  making, 
maintaining,  repairing,  and  otherwise  improving  certain  roads  in 

(1)  Bridges  originally  not  repair-  now  be  made  repairable  by  the  county 
able  by  the  county  by  reason  of  non-  under  41  &  42  Vict.  c.  77,  s.  21,  and 
complianoe  with  this  statute,   may      61  &  52  Vict.  c.  41,  s.  6. — B.  C. 
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the  last-mentioned  Act  specified,  and  for  otherwise  carrying  it        Rbx 
and  all  the  matters  and  things  therein  contained  into  full  and  thb  ikhabi- 
complete  execution  and  effect ;  and  that  the  said  bridge  was  so     ^dkbby  ' 
erected  by  the  trustees  by  virtue  of  certain  powers  vested  in 
them  by  that  Act ;  and  that  the  same  was  not  erected  in  a  sub- 
stantial and  commodious  manner,  under  the  direction  or  to  the 
satisfaction  of  the  county  surveyor,  or  of  any  person  appointed 
by  the  justices  of  the  peace  of  the  said  county,  at  their  General 
Quarter  Sessions  assembled,  according  to  the  form  of  the  statute, 
&c.    General  demurrer  and  joinder.     The  case  was  now  argued  by 

Fynes  Clinton,  in  support  of  the  demurrer : 

The  inhabitants  of  the  county  are  bound  to  repair  the  bridge 
in  question,  unless  they  be  exempted  from  that  burden  by  statute, 
because  it  is  established  that,  even  if  a  private  person  build  a 
bridge,  and  it  becomes  useful  to  the  public,  the  county  is  liable 
to  repair  it ;  and  it  was  decided  in  Rex  v.  The  West  Riding  of 
Yorkshire  (i),  that  where  the  trustees  of  a  turnpike  road  built  a 
bridge  which  was  of  general  use,  and  no  fund  was  specially  *pro-  [  '149  ] 
vided  by  the  Legislature  for  its  maintenance,  the  burden  of 
repairing  it  necessarily  attached  on  the  county;  and  in  Rex  v. 
Netherthong  (2),  that  even  if  a  fund  had  been  provided,  it  would 
only  have  been  auxiliary,  for  the  original  liability  would  have 
remained ;  which  doctrine  was  recognised  in  Rex  v.  The  Inhabi- 
tants of  Oxfordshire  (3).  It  will  be  said,  however,  that  the  defen- 
dants are  exempted  from  the  burden  of  repairing  this  bridge  by 
48  Geo.  III.  c.  59,  the  fifth  section  of  which  enacts,  '*  that  no 
bridge  thereafter  to  be  erected  or  built  in  any  county  by  or  at 
the  expense  of  any  individual  or  private  person  or  persons,  body 
politic  or  corporate,  shall  be  deemed  and  taken  to  be  a  county 
bridge,  or  a  bridge  which  the  inhabitants  of  any  county  shall  be 
liable  to  repair,  unless  such  bridge  shall  be  erected  in  a  sub- 
stantial and  commodious  manner,  under  the  direction  or  to  the 
satisfaction  of  the  county  surveyor,"  &c.  The  plea  states  that 
that  provision  has  not  been  complied  with ;  but  this  is  not  a  case 
within  the  statute,  because  the  bridge  was  erected  by  the  trustees 

(1)  6  B.  B.  439  (2  East,  342).  (3)  4  B.  &  G.  194. 

(2)  2  B.  &  Aid.  179. 
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Rex        of  a  turnpike  road,  who  are  not  individuals  or  private  persons 
Thb  i^Ht^Bi.  within  the  meaning  of  the  Act,  or  a  body  corporate  (Co.  Litt, 
^Dbbby^     250  a),  for  they  are  not  empowered  to  take  in  succession.     The 
statute  contemplates  bridges  built  by  individuals  or  corporations 
for  their  own  private  benefit,  as  contradistinguished  from  the 
public ;  as  a  bridge  built  by  a  canal  company,  or  by  the  corpora- 
tion of  a  town  for  the  benefit  of  its  tenants.    Here  the  bridge 
was  built  by  the  trustees  for  the  public  benefit.     They  were 
directed  by  the  Act  of  Parliament  to  make  a  road  from  one  point 
to  another ;  and  there  being  a  river  in  the  way,  it  was  necessary 
[  •ISO  ]      for  them  to  *build  a  bridge.     The  county  surveyor  is,  by  sect.  5 
of  48  Geo.  III.  c.  59,  required  to  inspect  and  superintend  the 
erection,  when  requested  by  the  party  or  parties  desirous  of 
erecting  the  same. 

(Lord  Tentebden,  Ch.  J. :  The  trustees  are  such  parties.  The 
local  Act  was  passed  at  their  desire.) 

The  Act,  having  passed,  imposed  on  them  the  duty  to  build  the 
bridge,  and  for  a  public  purpose.  It  is  not  to  be  presumed  that 
the  trustees  of  a  turnpike  will  build  an  inefficient  bridge. 

N.  R.  Clarke^  cantra,  was  stopped  by  the  Court. 

Lord  Tbnterdbn,  Ch.  J. : 

I  have  not  the  slightest  doubt  that  the  words  in  48  Geo.  III. 
c.  59,  s.  5,  comprehend  every  kind  of  persons  by  whom,  or  at 
whose  expense,  a  bridge  shall  be  built.  It  is  true  that  the  word 
"private"  has  crept  into  the  Act,  but  the  words  "private 
persons  "  are  used  in  opposition  to  the  words  "  body  politic  or 
corporate."  Before  that  Act  passed,  it  was  decided  in  Bex  v. 
The  West  Riding  of  Yorkshire  (l),  that  the  county  was  liable  to 
repair  a  bridge  built  by  trustees  under  a  Turnpike  Act,  there 
being  no  special  provision  exonerating  the  county  from  the 
common-law  liability,  or  transferring  it  to  others;  and  that, 
even  though  the  trustees  were  enabled  to  raise  tolls  for  the  support 
of  the  roads.    In  that  case,  which  was  decided  in  Hilary  Term, 

(1)  6  R.  B.  439  (2  East,  342). 
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1802,  Lord  Ellbnborough  observed,   "that  the  effect  of  the         Bbx 
decision  might  be,  that  the  trustees,  under  similar  Acts,  would  thb  Ikhabi- 
throw  this  burden  generally  on  the  counties,  and  that  it  might,     ^dkbby.' 
therefore,  be  necessary  to  make  special  legislative  provision  in 
future;  '*  and  in  the  session  of  *Parliament  next  ensuing  that      [  •i^i  ] 
decision,  the  statute  in  question  was  passed,  and  was  no  doubt 
intended  to  remedy  the  inconvenience  so  pointed  out  by  Lord 
Ellenborouoh.  The  language  used  is  quite  sufficient  to  embrace 
the  present  case. 

LiTTLBDALB,  J.  I 

I  am  of  the  same  opinion.  The  whole  community  is  composed 
of  private  persons,  and  bodies  politic  and  corporate;  and  the 
trustees  of  a  turnpike  road  are  individuals  or  private  persons 
exercising  a  public  trust. 

Taunton,  J. : 

The  words  "private  persons''  are  used  in  opposition  to  the 
words  "  body  politic  or  corporate."  In  sect.  7  of  the  48  Geo.  III. 
c.  59,  which  provides  "that  the  Act  shall  not  extend  to  any 
bridges  or  roads  which  any  person  or  persons,  bodies  politic,  or 
corporate,  is,  are,  or  shall  be  liable  to  repair  by  reason  of  tenure 
or  prescription,"  the  word  "private"  is  omitted. 

Pattbson,  J. : 

It  is  said  that  this  is  not  a  case  within  the  mischief  con- 
templated by  the  Legislature,  because  it  is  not  to  be  presumed 
that  the  trustees  would  build  an  insufficient  bridge.  It  seems 
to  me  they  are  as  likely  to  do  so  as  any  other  persons. 

Judgment  for  the  defendants. 
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1M2.  HAKRINGTON  v.  PRICE  and  Another  (1). 

(3  Barn.  &  Adol.  170—174  ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  122,  nom.  HarrinqUni 

[  170  ]  V.  Gleiiu,) 

An  estate  was  conveyed  in  1803  by  J.  B.  to  W.  H.,  who  in  1812  con- 
veyed it  to  A.  n.,  and  he  sold  it  in  1826  to  the  plaintiff.  The  original 
vendor  did  not  deliver  up  the  title  deeds.  In  1824  he  was  sued  by  the 
then  owner  of  the  estate  for  the  deeds,  and  a  verdict  was  recovered 
against  him,  but  the  judgment  was  not  docqueted.  He  absconded,  and 
in  1825  obtained  a  sum  of  money,  as  on  a  mortgage  of  the  esta-te,  from 
one  of  the  defendants,  with  whom  he  deposited  the  deeds.  On  trover 
brought  in  1829  by  a  party  claiming  through  the  conveyance  to  W.  H., 
it  was  held,  that  tiie  legal  owner  of  the  estate  might  recover  the  deeds 
from  the  mortgagee,  without  tendering  the  mortgage  money. 

Trover  for  title  deeds.     Plea,  not  guilty.     At  the  trial  before 
Lord  Tenterden,  Ch.  J.,  at  the  Middlesex  sittings  after  Trinity 
[  'ITI  ]       Term,  1830,  a  verdict  was  found  for  *the  plaintiff,  subject  to  the 
opinion  of  this  Court  on  the  following  case : 

In  1808,  the  estate  to  which  the  title  deeds  related,  was  duly 
conveyed  by  James  Brograve  to  William  Harrington  and  his 
heirs  for  a  sum  of  money,  which  was  paid,  and  the  purchaser 
had  possession.  He  conveyed  it  in  1812  to  his  nephew,  Andrew 
Harrington,  by  whom,  in  1826,  it  was  sold  for  45^.,  and  duly 
conveyed  to  the  plaintiff,  who  was  lawfully  seised  of  the  estate 
when  this  action  was  brought.  At  the  time  of  the  conveyance 
in  1808,  Brograve  refused  to  deliver  up  the  title  deeds,  alleging 
a  claim  in  respect  of  certain  quit  rents  due  upon  the  estate  to 
the  lord  of  the  manor,  but  this  claim  was  afterwards  satisfied 
(in  1812),  and  it  was  admitted  in  arguing  the  case,  that  Brograve 
had  no  right  to  the  deeds  as  against  the  plaintiff.  In  1824, 
A.  H.,  the  then  possessor  of  the  estate,  sued  Brograve  in  trover 
for  the  deeds,  (which  had  been  before  demanded  and  refused,) 
and  obtained  a  verdict  for  lOOZ.,  to  be  reduced  to  1«.  on  delivery 
of  the  deeds.  Final  judgment  was  signed  and  a  fi.  fa.  issued, 
but  Brograve  absconded,  and  the  writ  was  not  executed  nor 
the  deeds  delivered;  and  the  judgment  was  not  docqueted  till 
1827.  In  September,  1825,  Brograve  mortgaged  the  estate 
to  the  defendant  Price  for  80Z.,  and  deposited  the  title  deeds 
with  him.  The  plaintiff,  having  learned  in  October,  1829,  that 
the  deeds  were  in  the  hands  of  Price  and  the  other  defendant, 

(1)  Manners  v.  Me%o  (1885)  29  Ch.  D.  726,  54  L.  J.  Ch.  909,  53  L.  T.  84. 
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applied  to  have  them  delivered  up,  but  the  defendants  refused,   Harbinotok 
Price  claiming  a  right  to  detain  them  as  a  security  for  the        pbiob. 
money  advanced  by  him  to  Brograve. 

KeUyy  for  the  plaintiff : 

The  plaintiff  is  entitled  to  these  deeds,  on  the  principle  of  law, 
that  the  right  to  the  ^estate  carries  with  it  the  right  to  the  title  [  *172  ] 
deeds.  Nothing  has  occurred  to  divest  his  right,  or  confer  any 
title  upon  the  defendants.  Hooper  v.  Ramsbottom  (i) ,  is  exactly 
in  point.  The  judgment  against  Brograve  was  not  docqueted, 
but  that  makes  no  difference,  for  Brograve  would  still  have  had 
no  title  if  no  action  had  ever  been  brought.  Again,  it  may  be 
said  the  plaintiff  has  been  guilty  of  negligence,  but  how  can  that 
alter  the  property  in  these  deeds?  He  might  reasonably  be 
unwilling  to  sue  Brograve  for  the  title-deeds  of  a  property  of 
such  small  value.  And  if  the  plaintiff  was  negligent,  the 
defendant  Price  was  equally  so. 

CampbeUy  contra  : 

No  doubt,  as  between  the  vendor  and  vendee,  the  title  deeds 
follow  the  title  to  the  land ;  but  if  the  purchaser  has  allowed  the 
vendor  to  retain  them,  and  thus  to  commit  a  fraud  upon  an  inno* 
cent  party,  he  cannot  maintain  an  action  for  the  recovery.  It 
may  be  said  these  deeds  are  of  no  value  to  the  defendant,  since 
he  cannot  get  the  land ;  but  that  is  not  so ;  if  he  can  discover  an 
outstanding  term,  he  may  be  able  to  complete  his  title. 

(LiTTLBDALB,  J. :  It  is  fouud  in  the  case  that  the  plaintiff 
has  the  legal  estate.  There  cannot,  therefore,  be  any  term 
outstanding.) 

There  has  been  great  negligence  in  the  Harringtons  in  not 
securing  the  deeds.  It  was  the  business  of  the  purchaser  to 
obtain  them  before  he  paid  the  consideration  money.  If  he  had 
done  so,  and  they  had  afterwards  been  taken  from  him,  the  case 
would  have  been  different.  Another  piece  of  negligence  consisted 
in  not  docqueting  the  judgment.  If  that  had  been  done,  the 
judgment  would  have  ^appeared  as  a  lien  on  the  land,  and  the       [  ""173  ] 

(1)  6  Taunt.  12. 
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Habringtok  mortgagee  would  not  have  lent  his  money.  In  such  a  case  as 
Price  this,  a  court  of  equity  would  not  interfere.  Thus,  in  Hecid  v. 
Egerton  ii)f  where  a  second  mortgagee,  without  notice,  had 
possession  of  the  title  deeds,  the  Lord  Chancellor  would  not 
compel  a  delivery  of  them  up  to  the  first  mortgagee  without 
payment  to  the  second  of  his  mortgage  money.  In  Hooper  v, 
Ramsbottom  (2),  Wells,  the  purchaser,  had  not  been  guilty  of 
any  negligence  or  misconduct.  Besides,  Wells  there  had  no 
complete  right  to  the  possession  of  the  deeds,  whereas  Harring- 
ton had  a  perfect  title.  This  is  more  like  Parker  v.  Patrick  (3) ; 
or  it  may  be  considered  as  within  that  class  of  cases  regarding 
personal  property,  where  a  man  having  allowed  another  to  act 
and  dispose  of  the  property  as  the  real  owner,  is  taken  to  have 
authorized  such  dealing  with  it,  and  cannot  recover  from  persons 
to  whom  it  is  conveyed.  On  the  same  principle,  the  plaintiff 
here  cannot  recover  the  deeds  from  Price  till  he  has  been  repaid 
his  mortgage  money. 

Lord  Tenterden,  Ch.  J. : 

To  us,  sitting  in  a  court  of  law,  this  is  a  very  clear  case.  It 
is  an  established  principle,  that  whoever  is  entitled  to  the  land 
has  also  a  right  to  all  the  title  deeds  affecting  it.  But  it  is 
contended  that  the  purchasers  here  were  negligent  in  not  secur- 
ing the  title  deeds,  but  leaving  them  in  the  hands  of  the  vendor. 
Fraud  is  not  suggested  (which  might  have  made  a  difference), 
but  only  a  neglect  by  which  the  vendor  has  been  enabled  to 
commit  fraud.  Is  there,  however,  no  negligence  on  the  other 
side,  when  a  man  advances  money  upon  title  deeds  without 
[  •Hi  ]  inquiring  as  *to  the  possession  of  the  land  ?  There  is  equal 
negligence  on  both  sides.  We  are  pressed  with  the  decision 
of  Lord  Talbot  in  Head  v.  Egerton  (i).  But  the  cases  are  not 
alike ;  for  in  that  the  first  party  was  a  mortgagee,  here  he  was 
a  purchaser.  A  mortgagor  continues  in  visible  possession  of 
the  premises,  and  therefore  his  retaining  the  title  deeds  is  a 
circumstance  more  likely  to  mislead.  It  is  very  different  with  a 
vendor.  I  do  not  presume  to  say  what  a  court  of  equity  would 
do  in  this  case  :  it  might  say  that,  when  both  parties  had  been 
(1)  3  P.  Wmfi.  280.  (2)  6  Taunt.  12.  (3)  5  T.  R.  175. 
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equally  negligent,  it  would  not  interfere.      Here  the  plaintiff  Habbinoton 
brings  his  action  in  a  court  of  law,  and  is  entitled  to  recover  on        price. 
his  legal  right. 

LiTTLBDALB,  J.  : 

The  plaintiff  has  the  legal  right  to  these  deeds.  It  is  clear 
there  was  no  fraud  on  his  part ;  and  if  he  has  been  guilty  of 
negligence,  this  Court  cannot  say  that  his  title  is  not  good.  As 
to  Head  v.  Egerton  (i),  that  was  the  case  of  a  mortgage,  and  a 
mortgagor  generally  remains  in  possession  of  the  estate. 

Taunton,  J.  concurred. 

Patteson,  J. : 

This  is  put  by  the  defendant  on  the  groimd  of  negligence ;  but 
it  is  clear  that,  unless  there  was  such  negligence  as  amounted 
in  effect  to  a  fraud,  the  plaintiff  must  recover  on  his  strict  legal 
right*  I  do  not  think  there  was :  and  if  there  be  any  negli- 
gence, it  is  quite  as  much  on  the  part  of  the  defendant  as  the 

plaintiff.  ^^  ,      ,  .    .^ 

^  Postea  to  the  plainUff, 

SIMONS,  Clerk,  v.  JOHNSON  and  MOORE.  i832. 

'                  '                                                                                           Jan.  24. 
(3  Bam.  &  Adol.  175—181 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  98.)  

To  an  action  of  covenant  brought  by  N.  S.  against  J.  J.  and  another,  L  J 
a  release  was  pleaded,  which  began  by  reciting,  *'  that  various  disputes 
were  subsisting  between  N.  S.  and  J.  J.,  and  actions  had  been  brought 
by  them  against  each  other,  which  were  still  depending,  and  that  it  had 
been  agreed  between  them  that,  in  order  to  put  an  end  thereto,  J.  should 
pay  S.  1502.  and  each  of  them  should  execute  a  release  to  the  other  of 
all  actions,  causes  of  action,  and  claims  brought  by  him,  or  which  he 
had  against  the  other;  "  and  then  proceeded  in  the  usual  general  words 
to  release  all  actions,  &c.  whatsoever : 

Held,  that  the  effect  of  the  general  words  was  confined  by  the  recital 
to  actions  then  commenced,  and  in  which  S.  was  the  party  on  one  side 
and  J.  on  the  other,  and  that  it  could  not  be  pleaded  in  bar  to  an  action 
brought  by  S.  against  J.  and  others  jointly :  and  that  parol  evidence 
was  admissible  to  shew  that,  at  the  time  of  executing  the  release,  there 
were  mutual  actions  depending  between  S.  and  J.  for  other  causes  than 
that  of  the  present  suit,  and  for  such  causes  only. 

Covenant  on  an  indenture  executed  by  the  plaintiff  of  the  one 
part,  and  the  defendant  Johnson  and  one  Henry  Walker,  over- 

(1)  3  P.  Wms.  280. 
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Simons  seerB  of  the  poor  of  the  township  of  the  south  end  of  ThurmaBton, 
Johnson.  ^  ^^^  parish  of  Belgrave,  in  the  county  of  Leicester,  and  the 
defendant  Moore  and  one  Thomas  Johnson,  overseers  of  the 
township  of  the  north  end  of  Thurmaston,  of  the  other  part, 
whereby  it  was  agreed  that  interest  should  be  paid  to  the  plaintiff 
by  the  churchwardens  and  overseers  of  the  poor  of  the  said  town- 
ship for  the  time  being,  on  a  sum  of  400L,  and  the  principal 
should  be  repaid  by  instalments  of  85/.  every  year,  otherwise  a 
certain  term  of  2,000  years  created  in  certain  premises,  and  a 
trust  to  sell  the  same  for  repayment  of  the  money,  should 
continue.  And  there  was  a  covenant  by  the  defendants  and  the 
other  overseers  to  pay  the  interest,  and  also  the  principal  sum, 
by  such  instalments,  to  the  plaintiff.  The  breaches  were  non- 
payment of  the  money  and  interest.  The  defendant  Johnson 
pleaded  that,  in  consideration  of  150/.  and  a  general  release 
granted  by  him  to  the  plaintiff,  the  latter  had  released  him  from 
the  causes  of  action  mentioned  in  the  declaration.  The  defen- 
dant Moore  pleaded,  among  other  pleas,  that  the  plaintiff  had 

[•176]  released  Johnson  the  other  defendant.  The  plaintiff,  in  *hi8 
replication,  denied  that  he  had  released  Johnson  from  the  causes 
of  action  mentioned  in  the  declaration.  At  the  trial,  at  the 
Summer  Assizes  for  the  county  of  Leicester,  1880,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on 
the  following  case : 

The  sum  of  400/.  was  lent  by  the  plaintiff  and  another  person 
who  died  in  August,  1826,  in  moieties,  at  the  time  when  the 
deed  stated  in  the  declaration  was  executed,  and  for  the  purposes 
therein  mentioned.  The  parish  of  Thurmaston  is  divided  into 
two  parts,  the  north  end  and  the  south  end,  and  the  usual 
poor's-rates  and  assessments  for  each  end  were  regularly  made 
and  levied,  and  would  have  been  sufficient  to  pay  their  respective 
shares  of  the  interest  accruing  from  time  to  time  upon  the  said 
sum  of  400/.,  if  they  had  been,  or  legally  could  be,  so  applied. 
Interest  on  the  plaintiff's  portion  of  the  400/.  had  been  paid  by 
each  township  to  December,  1825. 

The  release  pleaded  bore  date  the  11th  of  November,  1818, 
and  was  in  the  following  terms  :  ''  Whereas  various  disputes  and 
differences  have  arisen  and  are  subsisting  between  Nicholas 
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Simons  and  John  Johnson  of  Humberstone,  in  the  county  of  Simons 
Leicester,  and  actions  at  law  have  been  brought  by  them  against  johksok. 
each  other  which  are  still  depending :  and  it  has  been  agreed 
between  them,  that  in  order  to  put  an  end  thereto,  J.  Johnson 
shall  pay  to  N.  Simons  150Z.,  and  that  each  of  them  shall  execute 
to  the  other  a  good  and  valid  release  of  all  actions,  causes  of 
action,  claims,  and  demands  brought  by  him,  or  which  he  has 
against  the  other  of  them  :  Now  these  presents  witness,  that  in 
pursuance  and  performance  of  the  said  agreement  on  the  part  of 
N.  Simons,  and  in  consideration  of  the  *said  sum  of  150Z.  to  [  *177  ] 
N.  Simons  in  hand  well  and  truly  paid  by  J.  Johnson  at  or 
before  the  execution  hereof,  and  of  J.  Johnson  having  executed 
to  N.  Simons  such  release  as  aforesaid,  he,  N.  Simons,  hath 
remised,  released,  and  for  ever  quitted  claim,  and  by  these 
presents  doth  remise,  &c.  unto  the  said  J.  Johnson,  his  heirs, 
executors,  and  administrators,  and  every  of  them,  all  and  all 
manner  of  actions  and  causes  of  action,  suits,  controversies, 
sums  of  money,  bills,  bonds,  writings  obligator}',  accounts, 
reckonings,  damages,  judgments,  executions,  claims  and  demands 
whatsoever,  both  at  law  and  in  equity,  which,  against  him, 
J.  Johnson,  his  heirs,  executors,  and  administrators,  or  any  of 
them,  or  against  his,  their,  or  any  of  their  lands,  tenements, 
goods,  chattels,  or  real  or  personal  estate,  he  N.  Simons  now 
hath,  or  he,  his  heirs,  executors,  or  administrators  may  here- 
after claim,  for,  upon,  or  by  reason  of  any  matter,  cause,  or 
thing  whatsoever  from  the  beginning  of  the  world  to  the  day  of 
the  date  of  these  presents." 

The  following  admissions  were  made.  None  of  the  actions  at 
law  referred  to  by  the  deed  or  release  mentioned  in  the  pleadings 
had  any  reference  to  the  deed  on  which  the  action  was  founded, 
or  the  money  sought  to  be  recovered  on  the  same;  but  such 
admission  was  not  to  preclude  the  defendants  respectively  from 
insisting  on  giving  evidence  at  the  trial  that  the  debt  sought  to 
be  recovered  was  intended  to  be  released  thereby,  or  that  disputes 
and  differences  existed  between  the  plaintiff  and  defendant  at  the 
time  of  the  execution  of  such  release,  touching  the  deed  upon 
which  the  action  was  brought.  The  due  execution  of  that  deed, 
and  of  the  deed  of  release  mentioned  in  the  pleadings,  and  the 
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Simons  receipt  of  150Z.  by  the  plaintiff  from  the  defendant  mentioned 
Johnson.     *^  ^^e  memorandum  subscribed  to  such  deed,  were  also  admitted. 

[  *178  ]  No  evidence  was  offered  by  the  defendants  upon  the  subject  of 
the  release.  On  the  part  of  the  plaintiff  evidence  was  given 
that  previous  to  the  execution  of  the  release  the  defendant 
Johnson  had  occupied  a  farm  as  tenant  to  the  plaintiff;  that 
upon  Johnson  quitting  it,  certain  disputes  had  arisen  between 
the  parties,  the  plaintiff  claiming  arrears  of  rent,  and  compensa- 
tion for  breaches  of  covenant;  and,  on  the  other  hand,  that 
Johnson  had  brought  one  or  more  actions  against  the  plaintiff 
for  an  illegal  arrest.  These  disputes  had  been  the  subject  of 
arbitration ;  and  the  evidence  was  offered  with  a  view  to  prove 
that  it  was  with  reference  to  these  disputes  only  that  the  release 
was  given.  The  defendants  objected  to  this  evidence  as  inad- 
missible ;  and  it  was  only  received  subject  to  their  right  of 
insisting  upon  such  objection  in  the  Court  above. 

Follett,  for  the  plaintiff: 

The  question  is,  whether,  although  the  money  was  advanced 
for  parochial  purposes,  for  which  the  two  defendants  rendered 
themselves  personally  liable,  the  release  in  the  present  case  will 
operate  to  bar  the  plaintiff  ?  Now  it  is  a  well  established  rule 
of  construction,  that  where  there  is  a  particular  recital  in  a  deed, 
and  general  words  of  release  are  afterwards  inserted,  the  generality 
of  the  words  shall  be  qualified  by  the  recital :  Knight  v.  Cole  (i), 
Thorpe  v.  Thorpe  (2),  Payler  v.  Homershum  {2) ,  MUbouni  v. 
Eu'art{4)  went  on  the  same  principle.  Applying  that  rule  to 
[  *179  ]  the  present  case,  it  appears  clearly  *that  the  release  cannot 
apply  to  this  action ;  for  the  recital  is,  that  disputes  had  arisen 
between  N.  Simons  and  J.  Johnson,  and  actions  at  law  had  been 
brought  by  them  against  each  other,  which  were  still  depending, 
and  that  it  had  been  agreed  to  put  an  end  thereto,  that  is,  to  the 
actions  and  disputes  between  Simons  on  the  one  side,  and  Johnson 
on  the  other.  The  present  action  is  one  between  Simons  on  the 
one  side,  and  Johnson  and  Moore  on  the  other.  It  is  clearly, 
therefore,  one  not  contemplated  in  the  recital.     Besides,  the 

(1)  3  Lev.  273.  (3)  16  R.  R.  316  (4  M.  &  S.  423). 

(2)  1  Ld.  Raym.  235.  (4)  5  T.  R.  381. 
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sum  paid  by  Johnson  was  1502.,  and  the  plaintiff  here  claims       Simons 
400Z.  and  interest.     The  Court  here  called  upon  johnbou. 

Fynes  Clinton,  for  the  defendant  Johnson : 

No  doubt  the  general  words  of  a  release  may  be  qualified  by 
the  recital.  But  the  intention  to  restrain  it  must  appear  from 
the  instrument  itself ;  no  parol  evidence  is  admissible.  Where, 
indeed,  the  instrument  itself  shews  that  it  applies  to  some  par- 
ticular object,  parol  evidence  may  be  received  to  shew  that  that 
object  was  distinct  from  the  subject-matter  of  the  action.  In 
Payler  v.  Homersham  (i)  the  release  was  confined  by  the  recital 
to  a  particular  class  of  debts,  namely,  those  due  from  the  party 
in  his  sole  right,  it  was,  therefore,  competent  to  the  plaintiff 
to  shew  that  the  debt  he  was  suing  for  was  not  one  of  that 
nature ;  and  parol  evidence  might  have  been  given  in  support  of 
the  replication,  not  to  explain  the  release,  but  to  apply  it.  But 
in  the  present  case  the  recital  is,  that  it  had  been  agreed  that 
each  should  release  to  the  other  all  actions  brought  by  him, 
or  which  he  had  against  the  other  :  it  is  not  confined  to  all  such 
actions,  which  might  *have  raised  this  question.  Then  the  [  *180  ] 
consideration  is  not  merely  the  sum  of  150Z.,  but  also  a  general 
release  by  Johnson  of  all  actions  against  Simons,  which  must 
have  been  a  material  part  of  the  consideration.  Knight  v.  Cole  (2) 
is  in  favour  of  the  defendant :  there  the  instrument  itself  was 
looked  to ;  and  by  reference  to  that  it  appeared  clearly  to  have 
been  the  intention  of  the  parties  to  confine  it  to  the  legacy. 

Coleridge,  for  the  defendant  Moore : 
If  this  release  be  available  for  Johnson,  it  is  so  for  Moore. 

(Lord  Tenterden,  Gh.  J. :  That  is  a  good  reason  why  it  is  not 
available.) 

One  of  two  co-covenantors  will  be  discharged  by  a  release  to  the 
other,  whether  the  parties  intended  a  general  release  or  not.  In 
Botheram  v.  Crawley  (3)  the  Court  expressly  held,  that  though  the 
intent  was  not  to  extinguish  the  debt,  yet  it  was  so  extinguished 

(1)  16  B.  B.  516  (4  M.  &  S.  423).  (3)  Cio.  Eliz.  370. 

(2)  3  Lev.  273. 


382  1882.    K.  B.     3  B-  &  AD.  180—181.  [r.r. 


Simons      by  the  general  words  of  release.    That,  if  good  law,  is  stronger 
Johnson,     than  the  present  case. 


Lord  Tenterden,  Gh.  J. : 

It  appears  to  me  that  Payler  v.  Homersham  (i)  is  well  founded 
in  law  and  common  sense,  and  is  not  distinguishable  from  the 
present  case.  It  is  said  we  must  look  to  the  recital  of  the 
release,  and  find  something  there  sufficient  to  confine  the  effect 
of  the  general  words.  If  I  do  so  here,  I  find  this  was  intended 
to  operate  as  a  qualified  release.  It  states  that  disputes  are 
subsisting  between  Simons  and  Johnson,  about  which  actions  at 
law  have  been  brought,  and  that  it  has  been  agreed,  in  order  to 
put  an  end  thereto,  that  each  of  them  shall  execute  a  release 
[  *18]  ]  of  all  actions  and  ^causes  of  action,  claims  and  demands,  brought 
by  him  against  the  other.  I  cannot  read  this  without  seeing 
that  the  release  which  follows  was  intended  to  apply  to  the 
matter  recited,  namely,  the  actions  then  depending,  and  that 
the  object  was  to  put  an  end  to  them.  The  generality  of  the 
language  was,  then,  confined  by  the  recital,  so  as  to  render  it 
competent  to  the  plaintiff  to  give  parol  evidence  of  the  nature  of 
those  actions,  and  thereby  shew  that  the  subject  of  the  present 
action  was  not  part  of  the  matter  intended  to  be  released. 

LiTTLEDALE,  J.  : 

Payler  v.  Homersham  (i)  and  Solly  v.  Forbes  (2)  shew  that  the 
general  words  of  a  release  may  be  qualified  by  the  recital.  There 
can  be  no  doubt  that  the  matter  contemplated  in  this  release 
was  the  actions  there  referred  to,  and  parol  evidence  was 
admissible  to  shew  that  the  subject-matter  of  the  present  action 
was  not  involved  in  them ;  as  where,  in  a  will,  the  testator  has 
used  words  which,  by  reason  of  some  extrinsic  circumstance, 
require  explanation  by  evidence  respecting  the  situation  of 
property  or  other  facts. 

Taunton,  J. : 

Nothing  can  more  clearly  shew  that  the  release  was  intended 
to  be  qualified,  and  apply  to  the  disputes  between  Simons  and 

(1)  16  E.  E.  516  (4  M.  &  S.  423).        (2)  22  E.  E.  641  (2  Brod.  &  B.  38). 
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Johnson  only,  than  the  fact  of  Moore,  whose  name  does  not  once       Simons 
appear  in  the  instrument,  now  claiming  a  benefit  under  it.  johnisok. 

Pattbson,  J.  concurred.  ^   ,  .      ,      ,  .     .^ 

Judgment  for  the  plaintiff. 


REX  V.   CHARLES  MOORE  (1).  i882. 

^   '                                     Jan,  2b. 
(3  Bam.  &  Adol.  184—189;  S.  C.  1  L.  J.  (N.  8.)  M.  C.  30.)  

Indictment  charged  the  defendant  with  keeping  certain  inclosed  lands  *-  -' 
near  the  King's  highway,  for  the  purpose  of  persons  frequenting  the 
same  to  practise  rifle  shooting,  and  to  shoot  at  pigeons  with  fire-arms ; 
and  that  he  unlawfully  and  injuriously  caused  divers  persons  to  meet 
there  for  that  purpose,  and  suffered  and  caused  a  great  number  of  idle 
and  disorderly  persons  armed  with  fire-arms  to  meet  in  the  highways, 
&c.  near  the  said  inclosed  grounds  discharging  fire-arms,  making  a  great 
noise,  &c.,  by  which  the  King's  subjects  were  disturbed,  and  put  in  peril. 

At  the  trial  it  was  proved,  that  the  defendant  had  converted  his 
premises,  which  were  situate  at  Bayswater,  in  the  county  of  Middlesex, 
near  a  public  highway  there,  into  a  shooting  ground,  where  persons  came 
to  shoot  with  rifles  at  a  target,  and  also  at  pigeons;  and  that  as  the 
pigeons  which  were  fired  at  frequently  escaped,  persons  collected  outside 
of  the  ground  and  in  the  neighbouring  fields  to  shoot  at  them  as  they 
strayed,  causing  a  great  noise  and  disturbance,  and  doing  mischief  by 
the  shot:  Held,  that  the  evidence  supported  the  allegation,  that  the 
defendant  caused  such  persons  to  assemble,  discharging  fire-arms,  Ac, 
inasmuch  as  their  so  doing  was  a  probable  consequence  of  his  keeping 
ground  for  shooting  pigeons  in  such  a  place. 

Indictment  charged  the  defendant  in  the  first  two  counts  with 
keeping  certain  inclosed  lands,  grounds,  and  premises  near  to 
the  King's  highway,  and  to  private  dwelling-houses,  for  the 
purpose  of  persons  frequenting  such  grounds  and  meeting 
therein  to  practise  rifle-shooting,  and  to  shoot  at  pigeons  with 
guns,  and  that  he  did  unlawfully  and  injuriously  cause  divers 
persons  to  meet  and  frequent  there  for  that  purpose ;  and  did 
unlawfully  and  injuriously  permit  and  suffer  and  cause  and 
occasion  a  great  number  of  idle  and  disorderly  persons,  armed 
with  guns  and  fire-arms,  to  meet  and  assemble  in  the  streets, 
highways,  and  other  places  near  and  about  the  said  inclosed 
premises  of  him  (defendant),  discharging  fire-arms  and  making  a 
great  noise,  disturbance,  and  riot,  by  means  whereof  the  King's 

(1)  Walker  v.  BrewBtfr  (1867)  L.  R.  5  Eq.  25,  37  L.  J.  Oh.  33 ;  InchbaXd  v. 
B6bin9on  (1869)  L.  B,  4  Ch.  388,  where  R.  v.  Mwrt  was  dist  by  Selwyn,  L.  J. 
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Rex  subjects  were  disturbed,  and  put  in  peril.  The  third  and  fourth 
MooBB.  counts  were  for  keeping  a  ground  for  rifle-shooting  at  a  target,, 
and  causing  persons  to  assemble  and  shoot  there,  by  means 
whereof,  &c.  (as  before).  Plea,  not  guilty.  At  the  trial  before 
Lord  Tenterden,  Gh.  J.,  at  the  Middlesex  sittings  after  last 
Trinity  Term,  it  was  proved  that  the  defendant,  a  gun-maker» 
had  taken  some  land  at  Bayswater,  in  the  county  of  Middlesex, 
[  *185  ]  distant  about  100  feet  *from  the  north  side  of  the  main  London 
and  Uxbridge  road,  and  had  inclosed  part  of  it,  and  converted  it 
into  a  shooting-ground,  where  persons  came  to  practise  with 
rifles  at  a  target  on  a  mound,  and  to  shoot  at  pigeons.  It  was 
also  proved  that,  as  the  pigeons  which  were  fired  at  often 
escaped,  it  was  the  custom  for  idle  persons  to  collect  outside 
the  grounds  and  in  the  neighbouring  fields  to  shoot  at  the  birds 
as  they  strayed ;  these  persons  were  called  scouts ;  and  there  was 
some  evidence  to  shew  that  the  defendant  employed  people  to 
keep  them  off  his  own  grounds.  Some  injuries  were  said  to  have 
been  received  from  the  bullets  and  shot  used  in  these  grounds ; 
but,  as  the  defendant  contended,  they  arose  entirely  from  the 
scouts,  for  whose  acts,  he  urged,  he  could  not  be  responsible.  Lord 
Tenterden,  however,  thought  otherwise,  and  directed  the  jury 
to  find  him  guilty  on  the  first  four  counts,  but  reserved  leave  for 
him  to  move  to  enter  a  verdict  of  not  guilty  on  the  first  two. 
The  defendant  this  day  being  brought  up  for  judgment, 

Joy  now  moved  accordingly : 

The  illegal  acts  of  the  scouts  who  shoot  these  pigeons  cannot 
be  charged  upon  the  defendant,  for  that  would  be  to  impute 
guilt  where  there  is  no  criminal  act  or  purpose  traced  to  the 
party,  and  to  make  him  answerable  for  the  acts  of  others,  over  . 
whom  he  has  no  control.  Nor  can  such  purpose  be  looked  upon 
as  a  legal  inference  from  the  result,  because  that  result  is  not  a 
necessary  consequence  of  the  acts  of  the  defendant,  inasmuch  as 
it  never  would  follow  from  them,  were  it  not  for  the  unauthorized 
[  *)86  ]  and  improper  '''intervention  of  other  persons.  The  acts  of  such 
persons  cannot  be  accounted  his  acts.  So  far  from  being  his 
agents  or  servants,  or  in  any  way  subject  to  his  authority,  they 
even  refuse  to  depart  at  his  request.    The  indictment  asserts 
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"  that  he  did  cause  and  occasion,"  &c. ;  but  according  to  the  Rex 
facts  proved,  the  misconduct  of  these  strangers,  and  that  alone,  moore. 
is  the  direct  and  proximate  and  criminal  cause.  He  only  fur- 
nishes the  indirect  and  innocent  occasion.  The  real  wrongdoers 
in  this  case  are  amenable  to  justice,  and  would  have  been  the 
proper  objects  of  this  prosecution.  It  may  be  said  that  there  is 
a  difficulty  in  proceeding  against  so  many ;  but  if  this  be  so, 
still  it  does  not  follow  that  when  a  collection  of  idle  people 
commit  a  nuisance,  the  attraction  which  drew  them  together 
may  not  be  perfectly  innocent:  otherwise,  the  exhibition  of 
prints  in  a  window  would  render  a  print-seller  liable  to  an 
indictment  wherever  the  footpath  was  obstructed  by  the  number 
of  gazers.  And  yet  even  this  would  not  be  so  hard  as  the 
present  prosecution,  because  it  is  the  print-seller's  object,  by 
exposure  of  the  prints,  to  arrest  the  progress  of  passers,  and 
thereby  induce  them  to  purchase ;  whereas  the  defendant  could 
have  no  desire  to  attract  the  idlers  who  created  the  nuisance 
here  charged.  In  Ilex  v.  Cross  (i)  Lord  Ellenborouoh,  in  allu- 
sion to  the  mention  by  counsel  of  the  possibility  of  a  hundred 
indictments  every  time  a  rout  was  given  by  a  lady  at  the  west 
end  of  the  town,  puts  this  question,  ''Is  there  any  doubt  that, 
if  coaches,  on  the  occasion  of  a  rout,  wait  an  unreasonable 
length  of  time  in  a  public  street,  and  obstruct  the  transit  of  his 
Majesty's  subjects,  *the  persons  who  cause  and  permit  such  [  •187  ] 
coaches  so  to  wait  are  guilty  of  a  nuisance  ?  "  By  which  he 
appears  to  have  meant,  not  that  the  lady  herself  ought  to  be 
indicted,  but  only  such  of  her  guests  as  blocked  up  the  way 
by  ordering  their  carriages  to  wait,  instead  of  drawing  off,  and 
returning  when  wanted.  They,  of  course,  as  obstructing  the 
way  by  their  equipages  and  servants,  would  be  responsible,  and 
not  the  person  who  invited  them.  And  the  present  case  is  more 
favourable  to  the  defendant,  for  he  did  not  even  invite  the 
persons  who  committed  the  nuisance.  Suppose  a  piece  of 
ground  were  dedicated  to  archery  or  cricket  in  a  situation 
where  a  crowd  of  spectators  were  frequently  collected,  so  as  to 
obstruct  an  adjoining  path,  or  trespass  on  adjoining  fields,  could 
the  owner  of  such  a  piece  of  ground  be  thereupon  convicted  of  a 
(1)  13  E.  E.  794  (3  Camp.  224). 
R.R. — VOL.  XXXVII.  25 
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Rex  nuisance  ?  Or,  if  the  woods  of  an  estate  abounding  with  game 
MooBK.  are  intersected  by  a  high  road,  upon  or  near  which  idle  persons 
congregate  from  a  neighbouring  town  for  the  purpose  of  shoot- 
ing such  pheasants  as  cross  it  when  the  covers  are  beaten,  a  not 
uncommon  case,  could  the  proprietor  of  such  estate  (who  preserves 
the  game)  be  indicted  for  the  nuisances  these  people  would  prob- 
ably commit,  provided  nothing  were  done  by  himself,  or  his 
friends  or  servants,  to  alarm  or  injure  the  public  travelling  on 
the  highway  ?  If  not,  how  can  the  defendant  be  held  responsible 
under  the  present  circumstances  ?  He  neither  committed  the 
nuisance  in  his  own  person,  nor  was  it  his  object  to  induce 
others  to  commit  it ;  nor  was  it  a  necessary  and  inevitable 
consequence  of  any  act  of  his,  being  done  by  persons  beyond 
his  control :  and  those  persons  are  themselves  amenable  to 
punishment  for  it. 

[  ^®®  3  Sir  James  Scarlett^  contra,  was  stopped  by  the  Court. 

Lord  Tenterden,  Ch.  J. : 

The  defendant  asks  us  to  allow  him  to  make  a  profit  to  the 
annoyance  of  all  his  neighbours ;  if  not,  it  is  said  we  shall  strain 
the  law  against  him.  If  a  person  collects  together  a  crowd  of 
people  to  the  annoyance  of  his  neighbours,  that  is  a  nuisance 
for  which  he  is  answerable.  And  this  is  an  old  principle.  Here 
the  defendant  invites  persons  on  his  own  ground  to  shoot 
pigeons.  The  effect  of  that  is,  that  idle  people  collect  near  the 
spot:  they  tread  down  the  grass  of  the  neighbouring  fields, 
destroy  the  fences,  and  create  alarm  and  disturbance.  It  is  not 
found  that  the  defendant  has  attempted  to  prevent  their  so 
collecting.  He  has  indeed  had  them  driven  off  his  own  ground, 
but  that  is  all.     I  cannot  say  that  the  verdict  is  wrong. 

LiTTLEDALE,  J.  : 

It  has  been  contended  that  to  render  the  defendant  liable,  it 
must  be  his  object  to  create  a  nuisance,  or  else  that  that  must 
be  the  necessary  and  inevitable  result  of  his  act.  No  doubt  it 
was  not  his  object,  but  I  do  not  agree  with  the  other  position ; 
because  if  it  be   the   probable  consequence  of  his  act,  he  is 
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answerable  as  if  it  were  his  actual  object.     If  the  experience  of         Rex 
mankind  must  lead   any  one  to  expect  the  result,  he  \vill  be       moobe. 
answerable  for  it. 

Taunton,  J. : 

In  Hawkins's  P.  C.  b.  i.  c.  76,  ss.  6,  7,  it  is  laid  down  that  all 
common  stages  for  rope  dancers,  and  all  common  gaming-houses, 
are  nuisances  in  the  eye  of  the  law,  ''  not  only  because  they  are 
great  temptations  to  *idleness,  but  because  they  are  apt  to  draw  [  •1^9  ] 
together  great  numbers  of  disorderly  persons,  which  cannot  but 
be  very  inconvenient  to  the  neighbourhood.  Also  it  hath  been 
holden  that  a  common  playhouse  may  be  a  nuisance  if  it  draw 
together  such  numbers  of  coaches,  or  people,  &c.  as  prove 
generally  inconvenient  to  the  places  adjacent."  The  present  is 
a  very  similar  case. 

Patteson,  J.  concurred. 

liiue  refused. 

Judgment  was  not  pressed  by  the  prosecutors,  the  defendant 
entering  into  recognizances  to  discontinue  the*  shooting. 


SMITH   V.  COMPTON   and   Others,   Executors  of  ^^ 

SOUTHWELL.  [  i89  ] 

(3  Barn.  &  Adol.  189—200;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  43.) 

By  indentuie,  reciting  a  power  vested  in  A.  B.  to  dispose  of  certain 
premises,  and  that  C  D.  had  contracted  to  purchase  them,  A.  B.  appointed 
and  conveyed  them  to  the  use  of  C.  D.,  his  heira,  &c.  and  covenanted 
that  the  power  in  A.  B.  was  then  in  force  and  not  executed ;  and  also 
that  he,  A.  B. ,  then  had  in  himself  good  right,  title,  power,  and  authority 
to  limit  and  appoint,  and  to  grant,  bargain,  sell,  &c.  the  premises  to  the 
said  uses  ;  and  further,  that  the  premises  should  be  held  and  enjoyed  to 
the  said  uses,  without  the  let  or  interruption  of  A.  B.  or  any  claiming 
under  or  in  trust  for  him ;  and  also  for  further  assurance  by  A.  B.  and 
all  80  claiming : 

Held,  that  the  second  covenant  was  absolute,  for  good  title  against  all 
persons,  and  not  to  be  qualified  by  reference  to  the  other  covenants, 
inasmuch  as  there  were  no  words,  either  in  the  second  covenant  itself, 
or  in  preceding  or  subsequent  ones,  to  connect  it  with  them. 

Covenant.     By  indenture  made  between  the  testator,  John 
Southwell,  of  the  first  part,  the  plaintiff  of  the  second,  and  T.  S. 

25—2 
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Smith        of  the  third,  after  reciting  certam  former  indentures  of  lease  and 
CoMPTON.     release,  by  which  *the  premises  after  mentioned  were  conveyed 

[  •190  ]  to  such  uses  and  for  such  estates  as  Southwell  should  by  deed 
appoint,  and  reciting  also  that  the  plaintiff  had  contracted  with 
Southwell  for  the  absolute  purchase  of  the  said  premises  in  fee 
simple,  and  had  desired  that  they  might  be  limited  and  appointed 
to  T.  S.  and  his  heirs  to  certain  uses;  it  was  witnessed,  that 
Southwell,  in  pursuance  of  the  agreement,  and  of  the  said  power, 
and  of  every  other  power  vested  in  him,  did  limit,  declare,  direct, 
and  appoint  that  the  said  premises  should  remain  and  continue, 
and  that  all  other  conveyances  thereof  should  enure,  to  the  uses 
after  mentioned ;  and  it  was  further  witnessed,  that  Southwell 
in  pursuance  of  such  power  and  powers  did  grant,  bargain,  sell, 
dispose  of,  alien,  release,  and  confirm  to  T.  S.  and  his  heirs 
(in  his  possession  then  being  by  a  previous  bargain  and  sale)  all 
that  messuage,  tenement,  &c.  (described  in  the  deed)  liahendum 
to  T.  S.,  his  heirs  and  assigns,  to  such  uses  as  the  plaintiff 
should  appoint ;  and  in  default  of  such  appointment,  to  the  use 
of  the  plaintiff  and  his  assigns  for  his  life,  &c.  and  ultimately 
to  the  use  of  the  plaintiff's  heirs  and  assigns  for  ever.  The 
declaration,  after  stating  the  indenture  thus  far,  set  forth  a 
covenant  by  Southwell,  that  he,  Southwell,  then  had  in  himself 
good  right,  &c.  to  appoint,  and  to  grant,  bargain,  and  sell,  &c. 
the  premises  to  T.  S.  and  his  heirs,  to  the  uses  before  mentioned  ; 
and  the  breach  complained  of  was,  that  Southwell  at  the  time 
of  executing  the  indenture  had  not  such  right,  but  had  only  an 
estate  for  certain  lives ;  that  the  lives  afterwards  expired ;  and 
that  one  E.  D.,  thereupon  claiming  to  be  entitled,  and  being 
lawfully  entitled,  to  the  premises,  brought  a  plea  of  formedon  in 
remainder  against  the  plaintiff  for  recovery  of  the  same,  and  he, 

[  •191  ]  to  prevent  *being  dispossessed,  and  to  perfect  his  title,  was 
obliged  to  pay  the  said  E.  D.  550i.,  and  incur  other  expenses. 

The  deed  declared  upon  was  set  out  on  oyer.  The  covenants 
were  as  follows :  **  And  the  said  John  Southwell,  for  himself,  his 
heirs,  executors,  and  administrators,  doth  covenant,  promise, 
grant,  and  agree,  to  and  with  the  said  J.  S.,  his  heirs  and 
assigns,  by  these  presents,  in  manner  and  form  following ;  that 
is  to  say : "  The  first  covenant  was,  that  the  power  enabling 
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Southwell  to  appoint  was  then  in  full  force  and  unexecuted,  and        Smith 
not  suspended  or  extinguished.     The  deed  then  proceeded   as     compton. 
follows:  ''And  also  that  the  said  John  Southwell  now  hath  in 
himself  good  right,  true  title,  full  power,  and  lawful  and  absolute 
authority,  to  limit  and  appoint,  and  to  grant,  bargain,  sell,  dis- 
pose of,  release,   and  convey  all  the  said  hereditaments  and 
premises  hereby  limited  and  appointed,  granted  and  released,  or 
intended  so  to  be,  with  their  appurtenances,  unto  the  said  Thomas 
Smith  and  his  heirs,  to  the  uses,  upon  the  trusts,  and  for  the 
several  ends,   intents,    and   purposes   hereinbefore  mentioned, 
expressed,   and    declared   of    and    concerning    the    same,   and 
according  to   the  true  intent  and  meaning  of  these  presents. 
And  further,"  that  the  premises  should  be  held  and  enjoyed  to 
the  said  uses,  &c.  ''  without  the  let,  suit,  hinderance,  &c.  claim 
or  demand  whatsoever,  of  or  by  the  said  John  Southwell,  or  of 
any  person  or  persons  claiming  or  to  claim  by,  from,  under,  or 
in  trust  for  him  ;  "  and  that  free  from  all  gifts,  grants,  &c.  and 
other  incumbrances  made,  done,  &c.  or  knowingly  permitted  or 
suffered,  "  by  the  said  John  Southwell,  or  any  other  person  or 
persons  claiming,  or  to  claim  by,  from,  through,  under,  or  in 
trust  for  him.     And  also  '*  that  further  assurances,  &c.  should 
be  made  on  request,  by  *  Southwell,  and  all  persons  having  or       [•IW] 
lawfully  or  equitably  claiming,  or  who  should  have,  claim,  (tc. 
title  to  or  interest  in  the  premises,  by,  from,  under,  or  in  trust 
for  him,  or  by  means  of  any  use,  trust,  estate,  power,  &c.  in  the 
indenture  enabling  Southwell  to  appoint;   so  that  such  assur- 
ances should  not  contain  any  warranty  further  than  acrainst  the 
persons  making  them.     And,  lastly,  it  was  declared  and  agreed 
between  the  parties  and  by  Southwell,  that  all  persons  in  whom 
any  terms  of  years  in  the  premises  were  then  vested  should  assign 
or  transfer  the  residue  thereof,  in  trust  to  attend  the  inheritance, 
&Q.  at  the  plaintiff's  request,  and  as  he  should  direct;  and  in 
the  mean    time   stand   possessed   in    trust    for    him    and  his 
heirs,  &c.  for  the  purposes  of  the  deed  of  appointment.     The 
defendant  demurred  generally  to  the  declaration,  and  the  plaintiff 
joined  in  demurrer.     The  case  was  argued  in  last  Michaelmas 
Term  (i). 

(I)  Before  Lord  Tenterden,  Ch,  J.,  Parke,  Taunton,  and  Patteson,  J  J. 
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Smith  Follett,  in  support  of  the  demurrer : 

CoMPTOK.  The  breach  stated  does  not  apply  to  the  covenant  in  question ; 
for,  although  the  words  there  used  are  general,  and  amount  to  a 
guarantee  of  title  as  against  all  persons,  they  are  qualified  when 
read  in  connection  with  the  preceding  covenant,  which  is  personal 
to  Southwell,  and  the  two  following  ones,  which  are  only  for  quiet 
enjoyment,  without  the  let,  suit,  &c.  of  Southwell  and  those 
claiming  under  him,  and  for  further  assurance  by  Southwell  and 
all  persons  so  claiming ;  and  if  the  covenant  declared  upon  be 
understood,  as  it  must  be,  with  the  like  restriction,  it  was  not 
broken  by  an  eviction  under  title  independent  of  and  paramount 
to  Southwell's.  It  is  not  usual,  in  a  conveyance  like  this,  for 
[  •i^S  ]  the  *vendor  to  covenant  against  the  acts  of  strangers,  nor  can  it 
have  been  the  intention  here.  There  is  no  covenant  in  the  deed 
which  is  not  confined  to  the  acts  of  Southwell  himself  and  those 
claiming  under  him,  except  the  covenant  declared  upon,  and  the 
last,  which  is  in  its  nature  limited.  The  second  covenant,  if 
distinct  from  the  first  (which  is  questionable),  must  be  taken  as 
a  sequel  to  it,  according  to  the  mode  of  construction  adopted  in 
Brownifuf  v.  Wricjht  (i),  where,  in  a  similar  deed,  it  was  said 
that  the  whole  context  must  be  looked  to.  The  fair  meaning 
of  these  two  clauses  of  the  indenture,  taken  together,  is,  that, 
Southwell  had  not  executed  the  power,  and  that,  not  having  done 
so,  he  had  full  right  to  convey  the  premises,  as  far  as  depended 
on  him  or  any  claiming  under  him.  In  Brooming  v.  Wright, 
J.  W.  granted  premises  in  fee,  and  warranted  against  himself 
and  his  heirs,  and  covenanted  that  he  was,  notwithstanding  any 
act  by  him  done  to  the  contrary,  lawfully  seised  in  fee  ;  and  that 
he  had  good  right,  &c.  to  convey  in  manner  aforesaid  (which  was 
the  covenant  declared  upon) ;  and  that  the  covenantee  should 
quietly  enjoy,  without  the  interruption  of  J.  W.  or  any  claiming 
under  him ;  and  that  J.  W.  and  all  claiming  under  him  should 
make  further  assurance.  Lord  Eldon  there  asked,  what  would 
be  the  use  of  any  of  the  other  covenants,  if  the  covenant  declared 
upon  were  general  ?  The  same  question  might  be  asked  here : 
to  what  purpose  is  the  limitation  in  the  covenants  for  quiet 

(1)  5  B.  R.  521  (2  Bo8.  &  P.  13). 
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enjoyment  and  for  further  assurance,  if  the  general  words  in  this        Smith 
covenant  are  to  stand  unqualified  ?    Howell  v.  Richards  (i)  may      ciomptoh. 
be  cited  on  the  other  side,  but  is  distinguishable.     There  the 
covenant  *which  was  held  to  be  general  and  not  confined  by  the       [  •is*  ] 
preceding  qualified  ones,  contained  an  express  provision  against 
the  let,  suit,  disturbance,  &c.  of  any  person  or  persons  whatso- 
ever ;  and  there  was  an  exception  as  to  chief  rent  payable  to  the 
lord  of  the  fee,  which  clearly  shewed  that  the  parties  did  not 
mean  to  confine  the  covenant  for  quiet  enjoyment  to  the  acts 
of  the  covenantors  themselves. 

(Patteson,  J.  referred  to  Hesse  v.  Stevenson  (2).) 

Lord  Alvanley  said  there,  '*  If  it  is  plainly  and  irresistibly  to  be 
inferred  that  the  party  could  not  have  intended  to  use  the  words 
in  the  general  sense  which  they  import,  the  Court  will  limit  the 
operation  of  the  general  w^ords : ''  and  he  added,  that  he  had 
looked  through  the  concomitant  covenants  to  see  if  they  afforded 
any  inference  of  an  intent  to  restrain  that  in  question,  but  could 
find  none.  That  is  not  so  here.  In  Foord  v.  Wilson  (3)  the 
assignor  of  a  term  covenanted  that  he  had  not  done  any  act  to 
incumber  the  premises,  and  that  notwithstanding  any  such  act 
the  lease  was  a  good  lease,  and  that  the  defendant  had  a  right  to 
assign  the  premises  in  manner  aforesaid;  and  it  was  held  that 
the  last  clause  was  qualified  by  those  preceding.  In  Nind  v. 
Marshall  (4)  the  assignor  of  a  lease  covenanted  that  for  and  not- 
withstanding any  act  done  by  him,  the  lease  was  valid,  &c. ;  and 
further,  that  the  assignee  should  quietly  enjoy,  «&c.  without  the 
interruption  of  the  assignor,  his  executors,  &c.  or  any  other 
person  whomsoever,  and  that  discharged  by  the  defendant,  his 
heirs,  executors,  &c.  from  all  incumbrances  made,  done,  or 
suffered  by  them  or  either  of  them;  and  moreover,  that  the 
assignor,  his  executors,  &c.  and  all  persons  claiming  *under  him,  [  *195  ] 
should  execute  further  assurances  if  required  :  and  there  it  was 
held  that  the  general  words  in  the  covenant  for  quiet  enjoyment 

(1)  II  R.  E.  287  (11  East,  633).  (4)  21   R.  R.  610  (1  Brod.  &  B. 

(2)  3  Bos.  &  P.  565.  319). 

(3)  20  R.  R.  554  (8  Tatmt.  543). 
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Smith  were  restrained  by  those  of  the  other  covenants.  In  Milner  v. 
CoMPTON.  Horton  (i)  it  was  covenanted,  by  an  indenture  of  sale,  that  the 
parties  therein  named  had  a  good  estate  in  fee  simple  in  the 
premises ;  and  had  full  and  absolute  title  to  enfeoff  and  convey 
the  same ;  and  also  that  the  feoffee  should  quietly  enjoy  without 
let,  &c.  of  the  said  parties,  their  heirs,  or  any  other  persons 
claiming  under  them;  and  that  the  said  premises  were  and 
should  be  clear  of  all  incumbrances  done,  &c.  by  the  said  parties 
or  one  Sir  W.  H.  or  any  of  his  ancestors :  and  it  was  there  held 
that  the  qualified  covenant  for  quiet  enjoyment  restrained  the 
general  ones.  Barton  v.  Fitzgerald  (2)  is  no  authority  for  the 
plaintiff.  There  the  assignor  of  a  lease  covenanted  generally 
that  it  was  a  good  and  subsisting  lease  of  the  premises  assigned, 
and  afterwards  covenanted  for  quiet  enjoyment  as  against  him- 
self and  all  claiming  under  him,  and  the  former  covenant  was 
held  not  to  be  restrained:  but  the  deed  began  with  a  recital, 
which  was  held  to  bear  upon  all  the  covenants,  that  the 
remainder  of  a  term  of  ten  years  granted  by  the  said  lease  was 
vested  in  the  assignor ;  which  residue  of  the  term  he  professed 
to  make  over  by  the  assignment.  And  it  is  observed  in  Sugden 
on  Vendors  and  Purchasers,  p.  588  (8th  ed.)  that  this  case 
turned  on  very  particular  circumstances,  but  for  which,  it  should 
seem,  the  special  covenant  would  have  restrained  the  general 
one.  In  Gainsford  v.  Griffith  (3),  where  a  general  covenant  was 
held  not  to  be  qualified  by  a  subsequent  special  one,  the  first 
[  *196  ]  was  for  an  indefeasible  *title,  and  was  a  separate  and  distinct 
covenant ;  the  second  was  for  quiet  enjoyment  notwithstanding 
the  assignor's  own  acts.  '^  The  nature  of  the  assurance,"  as 
Lord  Eldon  says  in  Brmvnimj  v.  Wright  (4),  "shews  it  to  have 
been  the  intent  of  the  parties  that  the  words  of  the  last  covenant 
should  not  attach  upon  the  first."  And  the  rule,  that  a  cove- 
nant must  be  explained  according  to  the  intention  of  the  parties, 
as  collected  from  the  whole  deed,  is  consistent  with  the  old 
decisions,  most  of  which  are  touched  upon,  with  reference  to  that 
point,  in  the  case  last  cited. 

(1)  M*Clel.  647.  (4)  5   R.   R.    J21    (2    Bos.    &    P. 

(2)  13  R.  R.  519  (15  East,  530).  13). 

(3)  1  Saund.  51,  58.7. 
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Piatt,  contra :  Smith 

The  covenant  declared  upon  is  general  and  not  to  be  controlled  Comptok. 
by  the  others.  From  the  nature  of  the  conveyance,  it  is  evident 
that  the  parties  meant  this  covenant  to  have  an  unlimited  effect; 
for  the  recital  states  that  Smith  has  agreed  with  Southwell  for 
the  absolute  purchase  of  the  premises,  and  of  the  freehold  and 
inheritance  thereof  in  fee  simple ;  that  is  what  Southwell  pro- 
fesses to  convey,  and  the  covenant,  interpreted  generally,  is 
consistent  with  such  intention.  The  next,  which  is  said  to  con- 
trol it,  is  completely  disjoined  from  it  by  the  words  "and  further." 
In  Browning  v.  Wright  (i),  the  words  "for  and  notwithstanding 
any  thing  by  him  done  to  the  contrary,"  at  the  beginning  of  the 
first  covenant,  were  considered  as  carried  on  to  the  subsequent 
one,  and  they  evidently  controlled  the  whole  subject-matter  of 
the  assumed  obligation  in  both.  So  in  Foord  v.  Wilson  (2),  the 
qualifying  terms  in  the  first  covenant  clearly  overran  the  whole 
contract:  the  words  "in  manner  aforesaid"  in  the  last  clause, 
gave  the  *whole  the  effect  of  one  covenant.  But  in  Howell  v.  [  *i^7  ] 
Richards  (3),  the  words  "for  and  notwithstanding  any  act,"  &c. 
done  by  the  releasors,  were  held  not  to  control  a  subsequent 
general  covenant,  such  construction  appearing,  upon  a  view  of 
the  whole  context,  not  to  be  applicable.  Barton  v.  Fitzgerald  (4), 
where  a  general  covenant  preceded  and  followed  by  special  ones, 
but  distinct  from  them,  was  held  not  to  be  restrained,  is  a  case 
almost  in  point  for  the  plaintiff.  In  Nind  v.  Marshall  (5),  the 
very  covenant  declared  upon  as  a  general  one,  contained  words 
of  a  qualifying  effect.  Gainsford  v.  Griffith  (6)  is  in  the  plaintiflTs 
favour ;  and  yet  much  of  the  argument  for  the  defendants  in  the 
present  case,  if  well  founded,  would  have  been  applicable  there. 
Hesse  v.  Stevenson  (7)  is  also  an  authority  on  the  same  side ;  and 
yet  there  the  general  covenant  formed  almost  one  context  with 
the  restricted  one.  Milner  v.  Horton  (8)  is  a  case  by  itself,  and 
was  decided  evidently  against  the  intention  of  the  parties  to  the 
conveyance.     At  all  events  it  is  not  conclusive.    Each  case  must 

(1)  5  R.  R  521  (2  Bos.  &  P.  13).  (5)  21  R.  R.  610  (1  Brod.  &  B.  319). 

(2)  20  B.  R.  554  (8  Taunt.  543).  (6)  1  Saund.  51,  58  g. 

(3)  11  R.  R.  287  (11  East,  633).  (7)  3  Bos.  &  P.  565. 

(4)  13  R.  R.  511)  (15  East,  530).  (8)  M*Clel.  647. 
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Smith  be  decided  by  its  own  circumstances,  the  words  of  the  particular 
CoMFTON.  deed,  and  the  intention  of  the  parties  as  evinced  by  the  whole  of 
it.  Here,  if  the  covenant  for  title  and  power  to  convey  is  to  be 
limited  in  construction,  nothing  is  gained  by  it  to  the  covenantee : 
the  others  are  sufficient  without  it.  The  proper  rule  is  that,  in 
the  first  instance,  each  covenant  should  be  taken  by  itself,  looking 
indeed  to  the  whole  context  of  the  deed  for  explanation,  wherd 
there  are  covenants  which,  if  unqualified,  cannot  co-exist,  but  not 
[  •IDS  ]  resorting  to  a  restrictive  clause  to  limit  the  effect  *of  a  general 
one,  where  each  may  have  a  separate  operation.  In  Belcher  v. 
Sikea  (i)  there  was  a  covenant  that  for  and  notwithstanding  any 
thing  done  by  J.  B.,  the  plaintiff  might  and  should  receive  certain 
monies  without  let,  &c.  of  J.  B.  or  his  executors ;  the  breach 
assigned  was,  that  the  executor  of  J.  B.  prevented  the  plaintiff 
from  receiving,  and  it  was  held,  with  reference  to  the  apparent 
sense  and  general  intention  of  the  covenant,  that  the  more 
restrictive  words  **  notwithstanding  any  thing  done  by  J.  B." 
must  be  rejected  as  insensible,  and  the  larger  clause  **  without  let 
of  J.  B.  or  his  executors  "  must  prevail ;  and  that  though  both 
were  in  the  same  covenant. 

(Lord  Tenterden,  Ch.  J. :  Except  Milner  v.  Horton  (2),  there 
is  no  case  in  which  a  qualified  covenant  has  been  held  to  restrain 
a  general  one,  where  the  covenants  have  not  been  connected  with 
each  other,  either  by  preceding  words,  as  in  Browning  v. 
Wright  (3),  or  by  intervening  or  subsequent  ones. 

Parke,  J. :  The  whole  context  of  a  deed  may  be  looked  to,  to 
reconcile  any  inconsistency  between  one  covenant  and  another ; 
but  an  absolute  covenant  for  title  is  not  inconsistent  with  a 
limited  one  for  quiet  enjoyment. 

Taunton,  J. :  The  covenant  that  Southwell  had  not  executed 
the  power  must,  from  its  nature,  have  been  personal  to  him, 
whatever  had  been  intended  by  the  rest.) 

FoUetty  in  reply : 
The  covenant  in  question  is  undoubtedly  absolute  in  itself,  if  it 

(1)  8  B.  &  C.  185.  (3)  5  R.  R.  521  (2  Bos.  &  P.  13). 

(2)  M*CIel.  647. 
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is  to  be  taken  separately ;  but  it  is  analogous  to  that  in  Browning       Smith 
V.  Wright,  which  was  held  to  be  qualified  by  the  rest  of  the  deed ;      comptoh. 
and  in  Milner  v.  Horton  (i)  the  covenant  for  seisin  *was  no  less       [  •iw  ] 
absolute.     That  case  must  be  over-ruled  in  order  to  decide  this 
for  the  plaintiff. 

(Lord  Tentbrden,  Ch.  J. :  I  think  you  are  right.) 

The  order  in  which  the  covenants  may  have  followed  each  other 
in  any  of  these  cases  is,  of  itself,  unimportant :  1  Wms.  Saund. 
60  a,  «.  (1)  to  Gainsford  v.  Griffith;  and  in  note  (i)  to  the  same 
case,  in  the  last  edition  (p.  60),  it  is  said,  that  covenants  are  to  be 
construed  as  independent  or  restrictive  of  each  other,  according 
to  the  apparent  intention  of  the  parties,  upon  an  attentive  con- 
sideration of  the  whole  deed  :  "  every  case,  therefore,  must 
depend  upon  the  particular  words  used  in  the  instrument  before 
the  Court ;  and  the  distinctions  will  be  found  to  be  very  nice  and 

difficult." 

Cur,  adv.  vult. 

In  the  same  Term  the  judgment  of  the  Court  was  delivered  by 
Lord  Tenterden,  Ch.  J.,  who,  after  stating  the  covenant  declared 
upon,  and  the  breach,  proceeded  as  follows : 

The  question  raised  on  the  demurrer  was,  whether  this  covenant 
was  absolute,  or  limited  to  the  acts  of  persons  claiming  under 
John  Southwell.  All  the  leading  authorities  upon  the  point  were 
cited  in  argument,  and  it  is  unnecessary  now  to  comment  on 
them  at  length.  Browning  v.  Wright  (2)  was  much  relied  upon 
on  behalf  of  the  defendants.  The  covenant  there,  if  taken  by 
itself,  was  general,  and  it  was  held  to  be  qualified  by  the  pre- 
ceding and  subsequent  ones;  but  there  the  first  and  second 
covenants  were  connected  together  by  the  words  "for  and 
notwithstanding  any  thing  by  him  done  to  the  *contrary,'*  which  [  '200  ] 
extended  to  both.  And,  looking  at  all  the  cases  which  were  cited 
for  the  defendants,  there  is  only  one,  Milner  v.  Horton  (i),  where 
a  general  covenant  has  been  held  to  be  qualified  in  the  maimer 
here  contended  for,  unless  there  appeared  something  to  connect 

(1)  M*CleL  647.  (2)  5  E.  R.  521  (2  Bos.  &  P.  13). 
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Smith  it  with  a  restrictive  covenant,  or  unless  there  were  words  in  the 
CoMPTON.  covenant  itself  amounting  to  a  qualification.  It  is  said,  that  an 
absolute  covenant  for  title  is  inconsistent  with  a  qualified  one  for 
quiet  enjoyment.  I  am  not  sure  that  that  is  so  generally ;  but 
this,  at  any  rate,  is  an  instrument  of  a  particular  nature.  It 
begins  by  a  statement  of  the  specific  power  vested  in  Southwell 
for  the  disposal  of  the  premises,  which  is  foUpwed  by  a.  covenant 
that  the  power  has  not  been  executed,  and  by  other  special 
covenants,  which,  in  a  deed  so  stating  the  vendor's  title  may,  not 
inconsistently,  be  introduced  at  the  same  time  that  the  vendor 
covenants  generally  for  right  and  power  to  convey.  As  I  have 
said,  there  is,  with  one  exception,  no  case  mentioned  where  a 
general  covenant  has  been  held  to  be  qualified  by  others,  unless 
in  some  way  connected  with  them.  We  have  considered  Milner 
V.  Horton  (i)  again  since  the  argument,  and  we  cannot  feel  our- 
selves bound  by  its  authority:  we  are,  therefore,  under  the 
necessity  of  coming  to  this  conclusion,  that  the  covenant  declared 
upon,  being  unqualified  in  itself,  and  unconnected  with  any  words 
in  the  qualified  covenants,  must,  in  a  court  of  law,  be  regarded 
as  an  absolute  covenant  for  title. 

Judgment  for  the  plaintiff. 


1832.  REX   V.   The   INHABITANTS   of   MIDDLESEX. 

Jan^o,  ^^  ^^^   ^  ^^^j   201-210;  S.  C.  1  L.  J.  (N.  S.)  M.  C.  16.) 

[  201  ]  Xo  an  indictment  against  the  inhabitants  of  a  count j%  for  the  non- 

repair of  a  foot  bridge,  they  pleaded  that  it  was  parcel  of  a  carriage 
bridge,  which  A.  B.  was  bound  to  repair  ratione  tenura:.  Replication 
admitted  the  liability  of  A.  B.  to  repair  the  carriage  bridge,  but  denied 
that  the  foot  bridge  was  parcel  of  the  same ;  whereupon  issue  was  joined. 
The  evidence  was,  that  the  carriage  bridge  mentioned  in  the  pleadings 
had. been  built  before  1119,  and  that  certain  abbey  lands  had  been 
ordained  for  the  repairs  of  the  same,  and  the  proprietors  of  those  lands 
(of  which  those  mentioned  to  be  held  by  A.  B.  were  part)  had  always 
repaired  the  biidge  so  built. 

In  1736  the  trustees  of  a  turnpike  road,  with  the  consent  of  a  certain 
number  of  the  proprietors  of  the  abbey  lands,  consti'ucted  a  wooden  foot 
bridge  along  the  outside  of  the  parapet  of  the  carriage  bridge,  partly 

(1)  M'Clel.  647. 
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cc^nected  with  it  by  brick  work  and  iron  pins,  and  partly  resting  on  the  Rbx 

stone  work  of  the  bridge  :  <'• 

Held,  that  this  (being  the  foot  bridge  mentioned  in  the  indicbnent)  ^ "iNTjfop^ 

was  not  parcel  of  the  carriage  bridge  which  A.  B.  was  bound  by  tenure  Middlesex. 
to  repair ;  and,  consequently,  that  the  county  was  liable  to  repair  the 
foot  bridge. 

Indictment  charging  the  defendants  with  the  non-repair  of  a 
common  and  public  foot  bridge  commonly  called  Bow  Foot 
Bridge.  Plea,  that  the  bridge  was  parcel  of  a  certain  common 
and  public  carriage  bridge  which  one  George  Purkis,  by  reason 
of  his  tenure  of  certain  lands  in  West  Ham  in  Essex,  was  bound 
to  repair.  Replication,  admitting  the  liability  of  Purkis  to  repair 
the  carriage  bridge,  but  denying  that  the  foot  bridge  was  parcel  of 
the  said  common  and  public  bridge  which  said  G.  P.  ought  to  repair 
in  manner  and  form  as  in  the  plea  alleged ;  whereupon  issue  was 
joined.  At  the  trial  before  Lord  Tenterden,  Gh.  J.  at  the  Middlesex 
sittings  after  Hilary  Term,  1831,  a  verdict  was  taken  for  the  Crown, 
subject  to  the  6pinion  of  this  Court  on  the  following  case : 

Between  the  years  1100  and  1119,  Matilda,  Queen  of  Henry 
the  First,  caused  to  be  built  across  the  river  Lea  two  carriage 
bridges,  one  at  Stratford  Bow,  called  Bow  Bridge,  being  the 
carriage  bridge  mentioned  in  the  pleadings,  and  the  other  towards 
Essex,  called  Channel  or  Channelsea  Bridge,  and  a  causeway 
between  the  two  bridges,  and  ordained  for  the  maintenance  and 
repairs  of  the  said  bridge  and  causeway,  certain  lands  in  West 
Ham,  which  were  afterwards  held  by  the  abbot  of  Stratford 
♦Langthorn  Abbey,  and  are  now  called  the  Stratford  Langthorn  [  ^202  ] 
Abbey  Lands  (i).  The  proprietors  of  these  lands  are  still  liable 
to  repair  the  two  carriage  bridges  and  the  causeway,  and  the 
lands  mentioned  in  the  pleadings  to  be  held  by  the  said  G.  Purkis 
are  part  of  the  said  abbey  lands.  There  has  immemorially  been 
on  the  north  side  of  the  public  carriage  way,  between  the  two 
bridges,  a  public  footpath,  which  runs  to  the  extent  of  100  yards 
beyond  each  of  the  bridges.  It  is  raised  above  the  level  of  the 
carriage  way,  and  is  kept  up  in  certain  parts  by  a  wharfing  at  the 
side;  and  it  is  repairable,  as  well  as  the  carriage  way,  by  the 
owners  of  the  abbey  lands.    In  the  8  Geo.  I.  an  Act  was  passed 

(1)  See  the^history  of  these  bridges,      in  Rex  v.  The  InhaUtanU  of  Kenty  15 
and  of  the  obligation  to  repair  them,      B.  B.  334,  n.  (2  M.  &  S.  520,  n.}. 
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Rex  for  repairing  the  highways  from  Whitechapel  to  Bow  Bridge  and 
The  iNHABi.  Stratford,  &c.,  and  the  trustees  under  that  Act  were  empowered 
i/iDDi  E8EX  *^  make  causeways,  drains,  &c.  and  to  widen  the  said  highways 
by  taking  in  adjacent  grounds ;  to  make  arches  of  bric^k,  timber, 
and  stone  upon  such  grounds,  &c.,  and  to  maintain  by  the  tolls 
any  new  bridges,  drains,  or  sewers  to  be  erected  by  them  in 
pursuance  of  the  Act.  By  a  clause  of  the  same  Act,  reciting  that 
all  the  road  and  causeway  lying  between  the  said  two  bridges 
ought  to  be  repaired  by  the  proprietors  of  the  abbey  lands,  and 
that  the  said  proprietors  were  desirous  of  coming  to  a  yearly 
contribution  for  such  repairs,  the  proprietors  were  charged  with 
the  yearly  payment  of  150Z.  for  such  repairs  during  the  con- 
tinuance of  the  Act.  The  powers  of  that  Act  were  continued,  by 
four  subsequent  Acts  until  1823,  and  then  ceased  upon  the 
passing  of  the  4  Geo.  IV.  c.  106,  by  which  the  above-mentioned 
highways  have  ever  since  been  regulated. 
[  203  ]  On  the  25th  of  March,  1736,  the  carriage  bridge   at   Bow, 

repairable  by  the  owners  of  the  abbey  lands,  consisted  of  three 
stone  arches  thrown  over  the  Lea,  having  the  western  abutment 
on  the  Middlesex  and  the  eastern  abutment  on  the  Essex  side 
of  the  river,  and  protected  by  a  stone  wall  or  parapet  raised  on 
the  north  and  south  sides  respectively  of  the  carriage  way  over  it. 
At  a  general  meeting  of  the  trustees  held  on  the  last- mentioned 
day,  it  was  resolved  that  a  foot  bridge  should  be  made  on  the 
north  side  of  Bow  Bridge  at  the  charge  of  the  trust,  and  in 
pursuance  of  that  resolution,  and  with  leave  in  writing  first 
obtained  from  a  certain  number  of  the  proprietors  of  the  abbey 
lands  (who  were  deemed  by  the  trustees  for  the  time  being  to  be 
a  sufficient  number  for  that  purpose),  in  the  same  year,  1736,  a 
wooden  foot  bridge  or  pathway  (the  subject  of  the  present 
indictment)  was  constructed,  and  foot  passengers  were  thereby 
enabled  to  pass  with  more  safety  and  convenience  from  the 
footpath  at  one  end  of  the  old  carriage  bridge  to  the  footpath 
at  the  other,  the  wooden  structure  being  placed  on  the  north 
side  of  the  northern  wall  or  parapet  of  the  bridge  in  continuation 
of  the  line  of  the  old  causeway  or  footpath  on  the  east  side.  It 
is  of  the  same  length  as  the  parapet  wall,  and  is  supported  by 
brick  w^ork  at  the  Middlesex  end  up  to  the  first  pier  of  the 
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carriage   bridge,  which  brick  work  is  built  into  the  abutment         Rkx 

of  the  old  bridge.    The  remaining  portion  of  the  wooden  structure  the  Inhabi- 

rests  on  a  ledge  or  projecting  part  of  the  stone  work  of  the  old    m^iddm9ex« 

carriage  bridge,  and  is  further  supported  by  struts  or  beams 

resting  upon  the  cutwaters  or  angular  projections  of  the  old 

bridge,  and  by  fir  bearers  let  into  the  facing  of  the  same,  the 

whole  frame  of  the  wooden  structure  being  braced  to  the  carriage 

bridge  by  iron  pins  passing  through  the  stone  *work  and  rivetted       [  *204  ] 

on  the  southern  side  of  the  old  bridge.     No  part  of  the  wooden 

structure  has  ever  been  repaired  by  the  inhabitants  of  Middlesex, 

bat  until  18^3  it  was  maintained  and  repaired  out  of  the  tolls 

collected  by  the  trustees  of  the  highway,  who,  in  1800,  rebuilt 

it ;  ana  until  January,  1824,  when  it  fell  into  decay,  as  averred 

in  the  indictment,  it  was  constantly  used  by,  and  afforded  great 

accommodation  to,  the  public.     The  fir  bearers  were  first  let  into 

the  facing  of  the  carriage  bridge  in  1800,  and  the  iron  pins  were 

first  used  for  the  purpose  above  mentioned  in  the  year  1818. 

The  stone  carriage  bridge  from  the  time  of  its  erection  has  been 

repaired  by  the  owners  for  the  time  being  of  the  abbey  lands. 

Tl^  question  for  the  opinion  of  this   Court  was,  whether  the 

county  of  Middlesex  is  liable  to  repair  so  much  of  the   said 

wooden  structure  as  lies  in  that  county.     If  the  Court  were  of 

that  opinion  the  verdict  was  to  stand,  otherwise  a  verdict  to  be 

entered  for  the  defendants. 

Piatt,  for  the  prosecution  : 

The  county  at  large  is  prima  facie  Uable  to  the  repair  of  all 
public  bridges  within  its  limits ;  even  newly-erected  ones,  if  they 
be  of  public  utility ;  and,  therefore,  if  a  private  person,  or  the 
trustees  of  a  turnpike  road  build  a  bridge  which  is  useful  to 
the  public,  the  county  becomes  bound  to  maintain  it :  Hex  v. 
The  Inhabitants  of  the  West  Hiding  of  Yorkshire  (i),  and  Same  v 
Same  (2).  The  foot  bridge  here  is  of  public  utility.  It  lies 
therefore,  upon  the  inhabitants  of  the  county  in  this  case  to 
shew  that  some  other  persons  are  bound  to  the  repair.  They 
have  only  shewn  that  the  owners  of  the  abbey  lands  are  bound 
ratione  tenura  to  repair  the  carriage  bridge.     The  fact  *of  their       [  '205  ] 

(1)  2  Sir  W.  Blackst.  685.  (2)  6  E.  B.  439  (2  East,  342). 
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Rbx  having  repaired  the  causeway  between  the  two  bridges  does  not 
The  Inhabi-  prove  any  obligation  on  their  part  as  to  the  foot  bridge,  that 
BtaSIisix  ''^^^^g  ^^  V^^^  0^  ^^®  carriage  bridge  which  the  owners  of  the 
abbey  lands  have  been  used  to  repair,  though  supported  by  it. 
It  did  not  exist  till  1736,  when  it  was  built  by  the  trustees  under 
a  Turnpike  Act.  In  Hex  v.  The  West  Riding  of  Yorkshire  (i),  to 
an  indictment  for  not  repairing  a  public  carriage  bridge,  the  plea 
alleged,  that  certain  townships  had  immemorially  used  to  repair 
the  said  bridge.  The  evidence  was,  that  the  townships  had 
enlarged  the  bridge  to  a  carriage  bridge,  which  they  had  before 
been  bound  to  repair  as  a  foot  bridge ;  and  this  was  held  not  to 
support  the  plea,  because  it  shewed  that  the  townships  could  not 
have  been  immemorially  bound  to  repair  the  said  bridge,  that  is, 
the  carriage  bridge.  So,  here,  the  evidence  shews  that  the  foot 
bridge  is  not  parcel  of  that  bridge  which  Purkis,  and  those  whose 
estate  he  had,  were  immemorially  bound  to  repair  by  reason  of 
the  tenure  of  their  lands ;  for  it  was  built  in  1736.  The  dictum 
of  Lord  Kenyon  in  Rex  v.  The  Inhabitants  of  CumherUind{2)^ 
implying  that  those  who  are  bound  to  repair,  are  also  bound  to 
widen  a  bridge  if  the  public  convenience  require  it,  was  expressly 
overruled  by  this  Court  in  Rex  v.  The  Inhabitants  of  Devon  (3). 
The  alleged  fact  of  the  owners  of  the  abbey  lands  having 
permitted  the  erection  of  the  foot  bridge  on  the  arches  or 
abutments  of  the  carriage  bridge,  does  not  shew  that  they 
thereby  became  liable  to  maintain  the  foot  bridge.  On.  the 
contrary,  by  the  common  law,  if  a  private  person,  without  any 
obligation  to  do  so,  builds  a  new  bridge,  and  the  public  after- 
[  '203  J  wards  use  it,  the  county  must  continue  *to  repair  it ;  and  that 
being  so,  as  in  this  case  there  was  no  obligation  on  the  owners 
of  the  abbey  lands  to  build  the  foot  bridge,  and  as  they  only 
gave  their  consent,  and  did  not  enter  into  any  binding  obligation 
to  repair  in  future,  it  follows  that  the  public,  and  not  the  private 
individuals,  are  bound  to  repair. 

Addison,  contra : 
The  defendants  in  this  case  have  shewn  that  the  owners  of  the 

(1)  6  E.  E.  447,  n.  (2  East,  353,  n.).  (3)  28  B.  E.  440  (4  B.  &  C.  670). 

(2)  3  E.  E.  149  (6  T.  E.  194). 
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abbey  lands  were  bound  to  repair  the  ancient  carriage  bridge.         Bsz 

The  fallacy  in  the  argument  on  their  side  consists  in  treating  the  thb  Inhabi- 

foot  bridge,  which  is  a  mere  appendage  to  the  old  bridge,  as  a    mi^dmsm. 

bridge  of  itself.     It  is  not  a  distinct  bridge,  but  a  mere  addition 

to  or  excrescence  from  the  old  bridge,  and  forms  part  of  it.     The 

evidence  shews  that  it  is  connected  with  and  entirely  dependent 

upon  the  old  bridge,  and  would  be  undistinguishable  from  it 

if  the  parapet  were  taken  away.     The  public  derive  no  other 

benefit  from  the  foot  bridge  than  they  would  have  done  from  . 

the  widening  of  the  old  carriage  bridge.     There  is  no  authority 

to  shew  that  the  mere  widening  of  a  carriage  bridge,  which 

individuals  are  liable  ratione  tenurce  to  repair,  will  throw  that 

burden  on  the  county.     The  county  is  liable  either  when  an 

entire  new  bridge  has  been  built  where  none  existed  before,  or, 

where  a  new  carriage  bridge  has  been  built  on  the  site  of  a  foot 

bridge  which  has  been  entirely  destroyed.     Thus  in  Rex  v.  The 

Inhabitants  of  Surrey  (i),  an  old  wooden  foot  bridge,  repairable 

by  a  parish,  had  been  destroyed,  and  a  new  carriage  bridge, 

different  in  materials  and  structure,  built  on  its  site;   and  the 

county  was  held  liable  to  repair  this.     In  Rex  v.  The  Inhabitants 

of  Devon  (2),  an  entirely  *new  bridge  was  built  where  none  existed       [  '^OT  ] 

before,  and  it  was  contended  that  this  merely  constituted  an 

appendage  to  .another  bridge  within  the  distance  of  800  feet,  in 

the  county  of  Dorset,  and  which  the  latter  had  always  repaired ; 

but  it  was  held  to  be  a  substantive  bridge  in  Devon,  and  to  be 

repairable  by  that  county.     Here,  too,  the  foot  bridge  was  built 

with  the  consent  of  the  owners  of  the  abbey  lands,  and  they 

enjoy  an  estate  for  the  purpose  of  repairing  the  bridge,  and  it  is 

not  found  that  the  value  of  that  estate  is  insufficient  for  the 

repair  of  the  whole.    Now  if,  instead  of  an  estate,  they  had  had 

granted  to  them  a  right  to  take  toll  from  all  persons  passing 

over  the  bridge,  they  would  clearly  have  been  liable  to  repair 

this  foot  bridge.      In  the   Case  of  the  Repair  of  Bridges  (s), 

Lord  Coke,  after  stating  that  of  common  right  the  county  shall 

be  charged  to  the  reparation  of  a  bridge,  adds,  "  This  is  true 

when  no  other  is  bound  by  law  to  repair  it ;  but  he  who  hath 

(1)  2  Camp.  466.  (3)  13  Co.  Bep.  33. 

(2)  13  E.  E.  285  (14  East,  477). 
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Rex  the  toll  of  the  men  or  cattle  which  pass  over  a  bridge  or  causeway. 
The  inhabi-  he  ought  to  repair  the  same,  for  he  hath  the  toll  to  that  purpose, 
l7iDDLE6Ex  ^^  ^^^  sentit  commodum  sentire  debet  et  onus.*'  And  the  principle 
thus  applied  to  tolls  has  also  been  extended  to  other  cases,  where 
the  erection  or  continuance  of  a  bridge,  or  some  proceeding  which 
rendered  a  bridge  necessary,  has  been  a  matter  of  private  benefit 
to  individuals,  and  they  have  exercised  an  authority  on  the 
subject,  and  have  proper  funds  appHcable  to  the  repair :  Rex  v. 
The  Inhabitants  of  Lindsey  (i),  Rex  v.  Kerrison{2), 

Lord  Tbnterden,  Ch.  J. : 

This  is  an  indictment  against  the  inhabitants  of  the  county  of 
Middlesex,  for  not  repairing  a  foot  bridge,  called  the  Bow  Foot 
[  •208  ]      Bridge,   and  *the  plea  is,  that   the  bridge   mentioned  in  the 
indictment  was  parcel  of  a  carriage  bridge,  which  one  Purkis 
by  reason  of  his  tenure  of  certain  lands  was  bound  to  repair. 
The  issue  is,  whether  the  foot  bridge  indicted  be  parcel  of  that 
carriage  bridge  which  Purkis  was  bound  to  repair.    The  question 
substantially  is,  whether  Purkis  be  bound  to  repair  the  foot  bridge. 
Now,  it  is  well  established,  that  the  inhabitants  of  a  county, 
though  bound  to  repair  a  bridge,  are  not  bound  to  widen  it. 
Assuming  that  to  be  the  law,  and  the  old  bridge  in  this  case 
to  have  been  widened,  would  the  owners  of  these  abbey  lands 
be  bound  to  repair  the  whole  bridge  so  widened  ?     Rex  v.   The 
Inhabitants  of  the   West  Riding  of  Yorkshire  (3),  is  an  express 
authority  to  shew  they  would  not.     There,  the  inhabitants  of 
the   Riding  were   indicted  for  not  repairing  a  public  carriage 
bridge  which  they  were  bound  to  repair.     The  plea  was,  that 
certain  townships  had   immemorially  repaired,  and  had  been 
accustomed  and  of  right  ought  to  repair  the  said  bridge.     It 
appeared  at  the  trial,  that  there  had  been  a  foot  bridge  till  the 
year  1745,  when   it  was  enlarged  to  a  horse   bridge  by  the 
townships,  and  in  1755  to  a  carriage  bridge,  at  their  expense, 
and  it  was  held  that  the  evidence  did  not  support  the  allegation 
in  the  plea  that  the  townships  had  been  immemorially  bound 
to  repair  the  said  bridge,  but  merely  proved  that  they  had  been 

(1)  12  E.  E.  629  (14  East,  317).  (3)  6  E.  E.  447,  n.  (2  East,  363,  n.). 

(2)  16  E.  E.  342  (3  M.  &  S.  626). 
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imraemorially  bound  to  repair  the  foot  bridge.    Bullbb,  J.  there         Rkx 

said,  **  The  indictment  states  it  to  be  a  carriage  bridge,  and  the  the  Inhabz- 

defendants  in  their  plea  admit  it  to  be  a  carriage  bridge,  but    j/j^lbbm 

they   allege   that  other  persons  are  bound  by  prescription  to 

repair  it.     Now  there  is  no  evidence  whatever  *which  tends  to      [  '209  ] 

support  that :  on  the  contrary,  it  is  shewn  that  this  never  was  a 

carriage  bridge  till  within  these  few  years,  but  was  a  foot  bridge, 

which  was  kept  in  repair  by  the  townships.     Where  a  party  is 

bound  to  repair  a  foot  bridge,  he  shall  not  discharge  himself  by 

turning  it  into  a  horse  or  carriage  bridge ;  but  still  he  shall  only 

be  bound  to  repair  it  as  a  foot  bridge ;  that  is  pro  rata.*'     Now 

apply  that  doctrine  to  the  present  case.     Here  the  owners  of  the 

abbey  lands  being  immemorially  bound  to  repair  the  ancient 

carriage  bridge,  cannot  release  themselves  from  that  obligation 

by  reason  of  the  foot  bridge  having  been  added ;  they  remain 

liable  to  the  burden  of  repairing  the  carriage  bridge;  but  the 

county  is  liable  at  common  law  to  repair  the  foot  bridge,  which 

is  useful  to  the  public.    That  case  is  quite  decisive  of  the  present. 

The  issue  must  be  considered  as  having  been  found  against  the 

defendants :  and,  consequently,  they  are  liable  to  repair  this  foot 

bridge,  and  the  owner  of  the  abbey  lands  the  ancient  carriage 

bridge. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  The  question  is,  whether  that  part 
of  the  bridge  which  was  made  in  1736,  is  part  and  parcel  of  the 
public  carriage  bridge  which  Purkis  was  bound  to  repair  by 
reason  of  tenure  ?  I  think  the  foot  bridge,  which  was  erected  in 
comparatively  modern  times,  cannot  be  considered  as  having 
become  parcel  of  the  old  carriage  bridge,  repairable  by  the 
owners  of  the  abbey  lands,  but  was  a  distinct  structure;  and 
therefore  that  the  verdict  must  stand  for  the  Crown. 

Taunton,  J. : 

This  case  is  abundantly  clear  on  principle  and  authority. 
The  issue  is,  whether  Purkis  be  *bound  to  repair  the  bridge       [  •210  ] 
described  in  the  indictment.     The  allegation  in  the  plea,  that  he 
is  bound  to  repair  ratione  tenurce,  implies  an  obligation  from  time 

26—2 
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Rbx  immemorial,  and  the  defendants,  therefore,  were  bound  to  prove 
The  Inhabi-  Buch  obligation  by  evidence  of  repairs  done  immemorially  by  the 
M^DDLBSffit.  ^^^^'^s  of  the  abbey  lands.  Now  the  foot  bridge  indicted  wa» 
built  in  1786;  there  could  not,  therefore,  be  an  immemorial 
obligation  to  repair  it.  In  Rex  v.  The  West  Riding  of  Yorkshire  (i), 
certain  townships  had  immemorially  used  to  repair  a  public  foot 
bridge ;  and  it  was  there  held,  that  the  townships,  having  enlarged 
that  which  had  been  a  foot  bridge  to  a  carriage  bridge,  were 
liable  to  repair  it  to  the  extent,  not  of  the  carriage  way  but  of  the 
foot  way  only.  That  case  is  the  converse  of  this.  It  is  clearly 
estabUshed  that  the  county  is  not  bound  to  widen  a  bridge ;  a 
fortiori  a  party  bound  to  repair  by  prescription  is  not  obliged  to 
repair  a  foot  bridge  annexed  to  a  carriage  bridge,  as  this  was, 
within  legal  memory.  I  am  therefore  of  opinion  that  upon  the 
issue  here  raised,  the  verdict  must  be  for  the  Grown. 

Pattbson,  J. : 

The  question  is,  whether  the  foot  bridge  be  part  of  the  carriage 

bridge  which  Purkis,  by  reason  of  the  tenure  of  his  lands,  was 

immemorially  bound  to  repair?    Now  if  this  adding  of  the  foot 

bridge  be  considered  a  widening  of  the  old  bridge,  which  is 

putting    the    case    in    the   most   favourable   manner   for    the 

defendants,  still,  according  to  Rex  v.  Devon,  Purkis  was  not 

bound  to  make  such  widening,  or  to  repair  the  new  part  when  it 

was  made.  ^  ^  ^      ,    ^ 

Judgment  for  the  Crown, 


1832.       MANNING  AND  Others  v.  FLIGHT  and  Another  (2). 

{^n]  (3  Bam.  &  Adol.  211—215;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  95.) 

Covenant  for  rent.  Plea,  that  before  the  rent  became  due,  the  defen- 
dants, by  deed,  assigned  all  their  interest  in  the  demised  premises  to 
A.  B.,  subject  to  the  payment  of  the  rent,  and  performance  of  the 
covenants  contained  in  the  lease;  and  that  he,  by  the  assignment, 
covenanted  to  pay  the  rent  and  perform  the  covenants  contained  in  the 

(1)  6  R.  R.  447,  n.  (2  East,  353,  n,).  Oh.  842   (a  case  under  the  Act  of 

(2)  The  principle  of  this  case  re-  1869).  The  principle  is  confirmed  by 
mains  unaltered  under  the  provisions  express  enactment  imder  the  Act  of 
of  more  recent  Bankruptcy  Acts.  1883  (46  &47  Vict.  c.  52,  s.  55  (2) ). 
See  Hill  v.  East  and  West  India  Dock  — R.  C. 

Co.  (1884)  9  App.  Cas.^448 ;  53  L.  J. 
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lease,  that  the  defendants  delivered  the  lease  to  him,  and  he  accepted      Manvino 
the  same,  and  entered  on  the  premises  by  virtue  of  the  assignment :  the  «• 

plea  then  stated,  that  A.  B.  became  bankrupt,  and  that  the  arrears  of       '^^'IOHT. 
rent  accrued  after  the  date  of  the  commission :  that  the  assignee  of  his 
estate  declined  the  lease,  and  that  the  bankrupt  within  fourteen  days 
after  notice  of  that  fact,  delivered  up  such  lease  to  the  plaintiffs,  devisees 
of  the  reversions : 

Held,  upon  demurrer,  that  the  plea  was  bad,  inasmuch  as  the  statute 
6  Geo.  IV.  c.  16,  s.  75,  did  not  put  an  end  to  the  lease,  but  merely  dis- 
charged the  bankrupt  from  any  subsequent  payment  of  the  rent  or 
observance  of  the  covenants. 

Covenant  by  the  plaintiffs  as  devisees  of  John  Manning, 
against  the  defendants  as  lessees,  for  one  year*s  rent  reserved 
by  a  lease  dated  1st  of  September,  1814,  which  became  due  on 
the  29th  of  September,  1830.  Plea,  that  before  the  arrears  of 
rent  became  due,  the  defendants,  by  indenture  dated  the  80th 
of  September,  1829,  assigned  all  their  interest  in  the  demised 
premises  to  one  W.  P.  Barnard,  subject  to  the  payment  of  rent 
and  performance  of  the  covenants  contained  in  the  above  lease ; 
and  the  said  W.  P.  B.  did,  by  the  assignment,  covenant  with  the 
defendants  to  pay  the  rent  during  the  term,  and  perform  the 
covenants  contained  in  the  lease.  Averment,  that  the  defendants 
delivered  the  lease  to  him,  and  that  he  accepted  the  same,  and 
entered  on  the  premises  by  virtue  of  the  assignment.  The  plea 
then  stated,  that  W.  P.  B.  being  a  trader,  and  indebted  to  one 
Lees,  on  the  16th  of  October,  1829,  became  bankrupt,  and  on 
the  10th  of  December,  1829,  a  commission  issued  against  him, 
under  which  he  was  duly  adjudged  a  bankrupt :  that  the  arrears 
of  rent  became  due  after  the  date  of  the  commission,  and  that 
after  W.  P.  B.  became  bankrupt,  to  wit,  on  the  31st  of  January, 
1830,  Lees,  the  assignee  of  his  estate  and  effects,  declined  the 
lease,  of  which  W.  P.  B.  had  notice,  and  thereupon,  within 
fourteen  *days  after  such  notice,  he  W.  P.  B.  delivered  up  such  [  '212  ] 
lease  to  the  plaintiffs.  Replication,  that  the  plaintiffs  did  not 
accept  the  lease,  or  in  anywise  agree  to  or  accept  a  surrender 
of  the  same,  nor  had  they  at  any  time  discharged  the  defendants 
from  the  covenants  therein  contained,  &c.     Demurrer  and  joinder. 

Hoggins,  in  support  of  the  demurrer : 
If  the  plea  can  be  sustained,  the  replication  is  bad,  and  the 
question  is,  whether  there  has  been  a  surrender  of  the  term  by 
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Manning  operation  of  law;  for  if  that  sufficiently  appears  on  the  plea. 
Flight.  the  acceptance  of  the  surrender  by  the  lessor  is  wholly  immaterial. 
The  6  Geo.  IV.  c.  16,  s.  75,  enacts,  "that  any  bankrupt  entitled 
to  any  lease,  if  the  assignees  accept  the  same,  shall  not  be  liable 
to  any  rent  accruing  after  the  date  of  the  commission,  or  to  be 
sued  in  respect  of  any  subsequent  non-performance  of  the  cove- 
nants therein  contained ;  and  if  the  assignees  decline  the  same, 
shall  not  be  liable  as  aforesaid,  in  case  he  deliver  up  such  lease 
to  the  lessor  within  fourteen  days  after  he  shall  have  had  notice 
that  the  assignees  shall  have  declined  as  aforesaid."  The  object 
of  the  Legislature  undoubtedly  was  to  discharge  the  bankrupt 
at  all  events.  Therefore,  in  Doe  d.  Cheere  v.  Smith  (i),  where  a 
lessee  covenanted  not  to  assign,  and  became  bankrupt,  and  hia 
assignees  took  to  the  lease,  it  was  held  that  his  covenant  was 
absolutely  discharged  by  the  49  Geo.  III.  c.  121,  s.  19,  and, 
consequently,  that  if  he  came  in  again  as  assignee  of  his 
assignees,  he  should  not  be  charged  with  that  covenant.  Now 
here,  if  the  delivering  up  of  the  lease  does  not  amount  to  a 
[  *2i3  ]  destruction  of  the  term,  although  *the  bankrupt  may  be  dis- 
charged from  any  claim  by  the  lessors,  he  will  be  liable  over  on 
his  covenant  with  the  lessees,  to  hold  them  harmless  from  the 
payment  of  rent  or  observance  of  the  covenants  in  the  lease,  and 
if  so,  he  will  not  be  absolutely  discharged.  Supposing  the 
bankrupt  discharged,  the  question  arises,  what  has  become  of 
the  term  ?  Is  it  divested  from  the  bankrupt,  and  has  it  become 
re-invested  in  the  lessees  by  operation  of  the  statute,  or  is  it 
destroyed  ?  The  statute  does  not  declare  the  assignment  of  the 
term  void  by  the  bankruptcy,  nor  does  it  empower  the  lessee,  aa 
it  does  the  lessor,  to  compel  the  assignees  to  elect ;  and  supposing 
that  the  assignees  should  refuse  to  elect,  the  lessees,  if  the  term 
be  not  destroyed,  might  be  liable  on  their  covenant  with  the 
lessors,  though  until  the  assignees  elected,  they  would  be  unable 
to  take  possession  of  the  premises.  The  statute  empowers  the 
lessor  to  compel  the  assignees  to  elect,  and  having  this  advantage^ 
he  must  also  take  the  burthen.  The  Legislature,  therefore^ 
intended,  not  to  draw  any  line  of  distinction  between  the  case  of 
a  bankrupt  lessee  and  assignee,  but  that  the  delivering  up  of  the 
(1)  16  R.  E.  660  (5  Taunt.  795). 
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lease  to  the  lessor  by  the  bankrupt,  being  the  owner  of  the  lease     manning 

at  the  time,  whether  assignee  of  the  lease  or  lessee,  should      flight. 

amount  to    an  actual    surrender  of    it  by  operation   of  law. 

Copeland  v.  Stevens  (i)  is  an  authority  to  shew  that  the  term 

remains  in  the  bankrupt  till  the  assignees  do  some  act  to  manifest 

their  intention  to  accept  the  lease;   and  the  statute  giving  to 

them  an  option  of  refusing  the  term,  and  to  the  lessor  the  power 

of  forcing  them  to  elect,  and  the  bankrupt  being  discharged  at 

all  events  from  *all  liability  in  case  he  deliver  up  the  lease  to       [  'Zii  ] 

the  lessors  within  fourteen  days  after  notice  that  the  assignees 

have  refused  to  accept  the  same,  it  must  have  been  intended  that 

the  very  delivery  of  the  lease  to  the  lessor  should  take  effect  as 

a  surrender  of  it  by  operation  of  law.     In  Taylor  v.  Young  (2),  it 

was  decided  that  the  nineteenth  section  of  the  49  Geo.  III.  c.  121, 

which  contains  a  provision  similar  to  that  in  the  6  Geo.  IV. 

c.   16,  8.   75,  did  not  apply  to  cases  between  the  lessee  and 

assignee  of  the  lease,  but,  there,  Holroyd,  J.   considering  to 

what  cases  the  statute  did  not  apply,  points  out  the  cases  which 

it  includes,  and  says,  '*  The  clause  in  question  applies  to  cases 

between  the  lessor  and  lessee,  or  between  the  lessor  and  assignee 

of  the  lease.*'     In  Tuck  v.  Fyson  (3),  Tindal,  Ch.  J.  seemed  to 

consider  that  the  term  continued  in  the  bankrupt  only  until  he 

himself  delivered  up  the  lease  under  the  provisions  of  the  statute, 

and  that  the  lease  became  surrendered  when  he  delivered  it  up 

to  the  lessors.     The  surety  was  discharged  in  that  case  from 

liabiUty  on  his  covenant  with  the  lessors,  and  the  only  question 

raised  was,  at  what  time  the  surrender  took  effect. 

Thesiger,  contra,  was  stopped  by  the  Court. 

Lord  Tenterden,  Ch.  J. : 

I  am  clearly  of  opinion  that  the  plea  is  bad.  The  stat. 
6  Geo.  lY.  c.  16,  s.  75,  does  not  apply  to  this  case.  It  would 
be  strange  if  the  assignee  of  the  lease  could,  because  the  statute 
has  omitted  to  provide  for  the  rights  of  a  lessee,  compel  the 
lessors  to  discharge  the  lessees  from  their  personal  covenant. 

(1)  1  B.  &  Aid.  593.  (3)  6  Bing.  321. 

(2)  3  B.  &  Aid.  521. 
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Manning  *In  Taylor  v.  Young  (i),  it  was  held  that  a  flimilar  clause  in  the 
Flight.  ^9  Oeo.  III.  c.  121,  was  confined  to  cases  between  the  lessor 
L  *215  ]  and  lessee,  and  did  not  comprise  cases  between  the  lessee  and 
assignee  of  the  lease.  The  dictum  attributed  to  Holbotd,  J.  in 
that  case  was  wholly  unnecessary  with  respect  to  the  point 
decided,  and  was  probably  a  mistake  of  the  reporters.  All  the 
other  Judges  speak  of  the  statute  as  confined  to  cases  between 
the  lessor  and  lessees.  The  judgment  of  the  Court  must  be  for 
the  plaintiffs. 

LiTTLBDALE,  J.  : 

I  am  of  the  same  opinion.  If,  before  the  statute,  there  had 
been  an  assignment  of  the  lease,  and  the  lessors  had  accepted 
rent  from  the  assignee,  they  might  notwithstanding  have  pro- 
ceeded by  covenant  against  the  lessees ;  the  privity  of  contract 
not  being  destroyed.  The  6  Geo.  IV.  c.  16,  s.  75,  makes  no 
difference  in  this  respect ;  it  contemplates  the  case  of  a  bankrupt 
lessee  only,  not  of  an  assignee  of  the  term.  The  statute  operates 
only  as  a  personal  discharge  of  the  bankrupt,  for  it  does  not  say 
that  the  lease  and  the  covenants  shall  be  at  an  end,  but  merely 
that  the  bankrupt  lessee  shall  not  be  liable  to  be  sued  in  respeet 
of  any  subsequent  non-observance  of  the  covenants. 

Taunton,  J. : 

I  think  the  defendants  are  liable  at  common  law  upon  their 
personal  covenants  with  the  lessor,  and  that  the  statute  does  not 
discharge  them. 

Pattbson,  J.  concurred. 

Judgment  for  the  plaintiff, 

(1)  3  B.  &  Aid.  521. 
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By  an  Act  for  paving,  lighting,  and  watching,  the  trustees  for  carrying 
it  into  effect  were  empowered  to  rate  the  tenants  and  occupiers  of  all 
the  **  houses,  shops,  malt-houses,  granaries,  warehouses,  coach-houses, 
yards,  gardens,  garden  ground,  stables,  cellars,  vaults,  wharfs,  and 
other  buildings  and  hereditaments''  within  certain  limits,  '* meadow 
and  pasture  ground  excepted : " 

Held,  that  this  exception  shewed  the  word  "hereditaments"  to  be 
used  not  merely  with  reference  to  things  ejusdem  generis  with  those 
before  enumerated,  but  in  a  more  extended  sense,  comprehending  land 
in  general,  and  therefore  that  a  Gas  Light  Company  were  rateable  under 
the  Act  for  the  ground  occupied  by  their  pipes  and  other  apparatus. 

On  appeal  by  the  Shrewsbury  Gas  Light  Company,  against 
a  rate  made  under  the  statute  1  &  2  Geo.  IV.  c.  Iviii.  (entitled  an 
Act  for  repealing  an  Act  passed  29  Geo.  11. ,  for  paving,  lighting, 
and  watching  the  town  of  Shrewsbury,  and  for  granting  other 
powers  in  lieu  thereof,)  by  which  the  said  Company  were  rated 
as  occupiers  of  certain  mains,  pipes,  and  other  apparatus  for  the 
carrying  of  gas,  situate  and  fixed  in  the  ground  of  the  streets 
and  public  places  within  the  outer  gates  and  walls  of  the  town, 
the  justices  for  the  said  town  and  its  liberties  at  their  January 
Quarter  Sessions,  1881,  amended  the  rate  by  striking  out  the 
assessment  upon  the  Company,  subject  to  the  opinion  of  this 
Court  upon  the  following  case : 

The  Company  was  established,  and  empowered  to  break  the 
soil  and  lay  pipes,  &c.  by  1  Geo.  IV.  c.  Ivi.  By  the  Paving  Act 
of  1  &  2  Geo.  IV.  above  referred  to,  it  was  enacted,  '*  That  the 
charges  and  expenses  of  lighting,  paving,  cleansing,  watering, 
watching,  widening,  altering,  improving,  and  regulating  the 
said  streets,  squares,  highways,  lanes,  and  other  public  passages 
of  the  town  of  Shrewsbury,  and  otherwise  putting  this  Act  into 
execution,  shall  at  all  times  be  borne  and  defrayed  by  the  tenants 
or  occupiers  of  all  the  houses,  shops,  malt-houses,  granaries, 
warehouses,  coach-houses,  yards,  gardens,  garden  ground,  stables, 
cellars,  vaults,  wharfs,  and  other  buildings  and  hereditaments, 
not  only  within  the  outer  Agates  and  walls  of  the  said  town  of       [  *217  ] 

(1)  Distinguished  in  Redington  y.  Millar  (0.  A.  Ir.  1888)  24  L.  E.  Ir.  65, 
72.— E.  C. 
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Shrewsbury,  but  also  within  any  part  of  the  said  town  which  the 
river  Severn  encompasses,  meadow  and  pasture  ground  excepted." 
And  the  trustees  under  the  Act  were  empowered  to  make  rates 
upon  the  tenants  and  occupiers  of  all  such  messuages,  houses, 
shops,  malt' houses,  &c.  (as  before,  with  the  same  exception), 
for  the  purpose  of  defraying  those  expenses.  In  pursuance  of 
the  power  so  given,  the  Company  were  rated  as  above  mentioned. 
They  have  no  property  within  the  outer  gates  and  walls,  or 
within  any  part  of  the  town  encompassed  by  the  Severn,  except 
the  pipes  and  apparatus  specified  in  the  assessment.  This  case 
was  argued  on  a  former  day  in  the  Term  (i). 


[  •218  ] 


Campbell  and  Whateley,  in  support  of  the  order  of  Sessions  : 

The  Company's  pipes  and  apparatus  fixed  in  the  ground  are 
not  within  any  of  the  descriptions  of  property  rateable  by  the 
statute ;  nor  is  there  any  reason  that  they  should  be  so,  for  they 
bring  no  charge  upon  the  paving  trust,  and  are  not  benefited  by 
watching.  The  only  word  in  the  clause  under  which  they  could 
be  supposed  to  fall  is  "hereditaments,"  but  that  must  mean 
hereditaments  ejmdefn  generis  with  those  mentioned  immediately 
before,  according  to  the  construction  adopted  with  respect  to 
the  word  **  tenements,"  in  Rex  v.  The  Manchester  and  Salford 
Water  Warks  (2).  It  is  true,  in  the  present  case  there  is  an 
exception  of  meadow  and  pasture  ground,  from  which  it  may  be 
argued  that  that  property,  though  not  ejusdem  generis  with  the 
kinds  before  enumerated,  would  have  been  rateable  but  *for  the 
express  exemption.  But  these  seem  only  to  have  been  excepted 
ex  majori  caiiteld,  and  it  is  to  be  observed  that  they,  like  the 
kinds  enumerated,  are  of  such  a  nature  as  to  derive  benefit  from 
watching.  (They  then  referred  to  some  sections  of  the  Act 
where  "hereditaments"  are  mentioned,  together  with  some  or 
all  of  the  descriptions  of  property  enumerated  in  the  rating 
clause,  and  where  the  kind  of  property  assessed  in  the  present 
rate  could  not  have  been  in  contemplation;  as  a  clause  for 
apportioning  rates  between  the  outgoing  and  incoming  occupier 
of  any  "  messuage,  house,  shop,  &c.  building  or  hereditament.") 

(1)  Before  Lord  Tenterden,  Ch.  J.,  (2)  1  B.  &  C.  630. 

Littledale,  Taunton,  and  Patteson,  J  J. 
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The  Company  might,  perhaps,  have  been  rateable  to  the  poor         Rex 
lor  these  pipes,  &c.  as  occupiers  under  43  Eliz.  c.  2,  according         the 

to  Rex  V.  The  Brighton  Gas  Company  (i) ;  but  the  present  statute  poR  Paving 

raises  an  entirely  diflferent  question.  Shrews- 


Sir  James  Scarlett  and  E.  V.  Williams,  contra  : 

This  case  is  distinguishable  in  many  respects  from  Rex  v. 
The  Manchester  and  Salford  Water  Works  (2).  There  Bayley,  J. 
seems  to  have  been  of  opinion,  that  the  rate  was  meant  to  be 
laid  on  such  property  as  reaped  the  benefit  of  the  Act  in  question, 
which  the  pipes,  &c.  of  the  Water  Company  did  not :  and  that 
Act  was  not  for  paving,  as  this  is.  Here  a  benefit  accrues  to 
the  property  rated  from  the  repair  of  the  pavements,  as  well  as 
the  protection  of  lamps,  and  other  regulations  of  the  Act.  The 
rate  there  was  on  the  inhabitants  of  the  town ;  here  it  is  on  the 
tenants  and  occupiers.  There,  after  an  enumeration  of  buildings, 
"gardens,  or  garden  ground,  and  other  tenements"  were 
mentioned,  and  from  the  express  mention  of  one  description  *of 
land  and  no  other,  it  was  inferred  that  the  rest  were  excluded. 
Here,  after  the  word  "  hereditaments,"  comes  an  exception  of 
meadow  and  pasture  land,  which  shews  that  the  Legislature 
thought  other  land  was  included  in  the  term  "  hereditaments." 
In  that  case  the  demand  of  the  rate  was  to  be  left  at  the  tene- 
ment occupied,  which  shewed  the  sense  in  which  the  word  was 
used:  there  is  no  corresponding  provision  here.  "Heredita- 
ment" is  a  word  of  much  more  ample  import  than  "  tenement," 
and  is  constantly  used  as  such  in  the  present  Act.  (They 
referred  to  several  parts  of  the  Act  in  support  of  this  position.) 

Cur.  adv.  wit. 


BURT. 


[  •219  ] 


The  judgment  of  the  Court  was  now  delivered  by  Lord 
Tenterden,  Ch.  J.,  who,  after  stating  the  facts  of  the 
case,  proceeded  as  follows: 

It  was  admitted  that  if  this  had  been  a  poor-rate  under  the 
statute  of  Elizabeth,  there  could  have  been  no  doubt  that  the 
Gas  Light  Company  would  be  liable;   nor  can  there  be  any 


(1)  29  R.  E.  290  (5  B.  &  C.  466). 


(2)  1  B.  &  C.  630. 
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doubt  that  the  word  '*  hereditament "  in  its  large  and  extensive 
and  ordinary  sense,  will  include  the  ground  and  soil  in  the 
several  ways,  lanes,  and  other  places  in  which  the  pipes  and 
apparatus  belonging  to  this  Company  are  fixed.  But  it  was 
contended,  that  the  term  as  here  used,  was  to  be  construed  with 
reference  to  the  words  among  which  it  was  found,  and  must  be 
applied  to  hereditaments  of  the  same  kind  as  those  particularly 
enumerated,  such  as  coach-houses,  gardens,  and  so  on;  and 
reliance  was  placed  on  a  case  decided  not  long  ago.  Rex  v.  The 
Proprietors  of  the  Manchester  and  Salford  Water  *  Works  (i),  where 
the  word  used  was  "tenement,"  which  is  also  a  term  of  very 
large  import.  In  that  case  it  was  held  by  the  Court  that  the 
word  should  be  restrained  in  construction  to  tenements  of  the 
same  kind  as  the  particular  ones  before  enumerated ;  but  there 
is  in  this  Act  a  circumstance  which  was  not  found  in  the  other, 
the  exception,  namely,  that  the  Act  shall  not  extend  to  meadows 
and  pastures.  Now  it  is  certain  that  meadows  and  pastures 
would  have  fallen  within  the  meaning  of  the  word  "heredita- 
ment," if  they  had  not  been  excepted ;  it  was  argued,  therefore, 
that  this  special  exemption  of  meadows  and  pastures  shewed 
that  the  other  word  had  been  previously  used  in  its  larger  sense. 
On  the  other  hand  it  was  contended,  that  these  words  had  been 
introduced  merely  ex  majoH  cauteld.  Upon  the  best  considera- 
tion we  have  been  able  to  give  this  case,  we  are  of  opinion  that 
we  ought  not  to  consider  the  exception  of  meadow  and  pasture 
ground  as  made  only  for  greater  caution,  but  are  bound  to  look 
upon  it  as  introduced  by  way  of  special  exception,  and  so  to 
construe  the  clause :  and,  consequently,  every  thing  not  so 
specifically  excepted  must  be  understood  to  fall  within  the 
general  liability.  We  therefore  think  that  the  Court  of  Quarter 
Sessions  were  wrong  in  striking  out  the  Company's  name  from 
the  rate,  and  that  the  rate  on  them  ought  to  have  been  allowed. 

Order  of  Sessions  quashed. 


(1)  1  B.  &  C.  630. 
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In  pleading  a  prescriptive  private  way,  it  is  not  necessary  to  describe  '-  ^ 
all  the  closes  intervening  between  the  two  termini :  And  therefore  where, 
to  trespass  for  breaking  and  entering  the  plaintiff's  closes,  the  defendant 
pleaded  **  that  he  was  seised  in  fee  of  land  next  adjoining  to  one  of  the 
said  closes  in  which,*'  &c.  and  then  claimed,  in  respect  of  the  said  land, 
a  way  from  the  said  land  unto  and  into,  through,  over,  and  along  the 
said  closes  in  which,  &c.  and  unto  and  into  a  certain  common  King's 
highway;  and  at  the  trial  the  defendant  proved  a  prescriptive  right 
of  way  from  his  land  into  and  over  the  land  of  third  persons,  and 
thence  into  and  over  the  plaintiff's  closes,  and  thence  into  a  common 
highway :  Held,  that  the  plea  was  sufficiently  proved :  and  this,  though 
it  appeared  that  part  of  the  defendant's  land  did  adjoin  to  one  of  the 
plaintiff's  closes,  and  that,  by  permission  of  the  latter,  the  defendant 
had  sometimes  used  a  way  from  that  part  of  his  land  over  the  plaintiff's 
adjoining  close,  as  well  as  the  way  to  which  the  plea  was  meant  to 
refer. 

Trespass  for  breaking  and  entering  the  plaintiff's  closes.  The 
defendant  pleaded,  that  he  was  seised  in  fee  of  100  acres  of  land 
with  the  appurtenances,  situate,  &c.  contiguous  and  next  adjoin- 
ing to  one  of  the  said  closes  in  which,  &c.  and  prescribed  for  a 
foot,  horse,  and  carriage  way  for  himself  and  his  tenants,  occupiers 
*of  the  said  land,  to  go,  &c.  from  the  said  land  of  the  defendant  [  *227  ] 
unto,  into,  through,  over,  and  along  the  said  closes  in  which,  &c., 
and  unto  and  into  a  certain  common  King's  highway ;  and  from 
the  said  common  King's  highway  unto,  into,  through,  over,  and 
along  the  said  closes  in  which,  &c.  unto  and  into  the  said  land 
of  the  defendant. 

At  the  trial  before  Parke,  J.,  at  the  Cumberland  Spring 
Assizes,  1830,  it  was  proved  that  the  way  claimed  by  the  defen- 
dant ran  from  his  own  land  over  certain  other  land,  and  then 
over  the  plaintiff's  closes  into  the  highway ;  but  that  one  of  the 
plaintiff's  closes  was  contiguous  to  the  defendant's  land  above 
mentioned,  and  that  the  latter  had  sometimes,  by  permission  of 
the  plaintiff,  gone  across  that  close,  but  he  did  not  claim  any 
right  of  way  there.  The  plaintiff's  counsel  contended,  that  the 
defendant  had  not  proved  the  way  set  out  in  his  plea ;  because 
that  must  be  taken  to  be  a  way  leading  from  the  land  of  the 
defendant  immediately  into  the  plaintiff's  close.  The  learned 
Judge  directed  a  verdict  to  be  entered  for  the  defendant;  but 


414 


1832.     K.  B.     8  B.  &  AD.  227—228. 


[b.r. 


Simpson      gave  the  plaintiflf  leave  to  move  to  enter  a  verdict  for  him.     A 
LbW-        rule  nisi  to  that  eflfect  was  obtained  in  Easter  Term  last. 

THWAITE. 

F.  Pollock  now  shewed  cause : 

The  question  is,  whether  there  is  a  misdescription  of  the  way 
in  this  plea,  because  the  intermediate  closes  have  not  been  set 
out  ?  That  was  not  necessary,  and  the  plea  is  sufficient  in  this 
case.  With  regard  to  the  statement  in  the  plea  that  the  defen- 
dant's land  adjoined  the  plaintiff's,  that  is  only  a  description  of 
the  land  in  respect  of  which  the  right  of  way  is  claimed,  and  is 
[  *228  ]  not  used  in  that  part  of  the  plea  *which  sets  out  the  way.  In 
Rouse  V.  Bardin  (i)  it  was  held  by  Gould  and  Wilson,  JJ.,  to  be 
unnecessary  to  set  out  the  intermediate  closes  between  the  termini 
of  a  public  highway.  It  would  be  attended  with  great  incon- 
venience to  require  a  party  to  set  out  all  the  intervening  closes. 
Wright  v.  Rattray  (2)  may  be  cited  on  the  other  side ;  but  there 
the  prescription  stopped  short  of  the  village  of  AUesley,  unto 
which  it  was  claimed  by  the  declaration.  Jackson  v.  Shillito  (3) 
is  more  like  the  present  case.  There  the  defendant  prescribed 
for  an  occupation  way  from  his  own  close  unto,  through,  and 
over  the  said  several  closes  in  which,  &c.,  to  and  into  a  certain 
highway,  and  from  thence  back  again ;  and  it  appeared  that  one 
of  the  intervening  closes  was  in  the  possession  of  the  defendant 
himself :  it  was  held  that  the  prescription  had  been  duly  proved ; 
for  the  defendant  had,  in  fact,  a  right  to  go  the  whole  line  of 
way  from  one  terminus  to  another.  (He  was  then  stopped  by 
the  Court.) 


Courtenay  and  Blackbume,  contra  : 

There  was  a  material  variance  between  the  line  of  way  pleaded 
and  that  which  was  proved.  The  plea  claims  a  prescriptive  right 
of  way  from  the  defendant's  said  land  (which,  by  reference  to 
the  early  part  of  the  plea,  must  be  taken  to  be  land  contiguous 
to  one  of  the  plaintiff's  closes,)  into  the  plaintiff's  closes,  and 
thence  into  the  highway.  The  prescriptive  way  proved  was  from 
the  defendant's  land,  first  into  land  belonging  to  other  persons, 

(1)  1  H.  Bl.  351.  (3)  1  East,  381,  382. 

(2)  1  East,  377. 
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thence  into  the  plaintiff's  closes,  and  thence  to  the  highway. 
The  defendant  was  bound,  in  support  of  the  plea,  to  prove  a  *right 
of  way  by  prescription,  leading  from  his  own  land  immediately 
into  the  plaintiff's ;  and  he  did  prove  that  he  had  used  a  way 
from  that  part  of  his  own  land  which  was  contiguous  to  one 
of  the  plaintiff's  closes,  over  the  closes  in  which,  &c.  The  plea 
applies  rather  to  that  way  than  to  the  one  proved  at  the  trial. 
If  this  verdict  stand,  the  record  will  be  evidence  of  a  prescriptive 
right  of  way  from  that  part  of  the  defendant's  land;  whereas 
the  proof  was,  that  the  defendant  used  that  way  only  by  per- 
mission of  the  plaintiff.  In  Rouse  v.  Bardin  (i)  the  principal 
point  decided  was,  that,  in  pleading  a  public  highway,  it  is  not 
necessary  to  set  out  the  termini ;  and  there  Lord  Loughborough 
differed  from  the  rest  of  the  Court.  But  a  prescriptive  right 
of  way  must  be  strictly  proved.  In  Slotnan  v.  West  (2), 
Doddridge,  J.  states,  '^  If  a  man  have  a  right  of  way  from  his 
house  to  the  church,  and  the  close  next  to  his  house  over  which 
the  way  leads  is  his  own,  he  cannot  prescribe  that  he  has  a  right 
of  way  from  his  houfee  to  the  church,  because  he  cannot  prescribe 
for  a  right  of  way  over  his  own  land." 


Simpson 

V, 

Lbw- 
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Lord  Tentbrdbn,  Ch.  J. : 

The  termini  in  this  case  are  correctly  described;  and  I  am 
of  opinion  that,  as  a  general  proposition,  where  a  private  way  is 
claimed  by  prescription,  if  both  the  termini  be  correctly  stated, 
it  is  not  necessary  to  take  notice  of  all  the  intervening  land. 
That  is  conformable  to  the  opinions  delivered  by  Gould  and 
Wilson,  JJ.,  in  Rouse  v.  Bardin^  and  to  the  decision  in  Jackson 
V.  ShiUito  (3).  The  question  here  is,  whether  the  facts  of  the 
case  are  sufficient  to  take  it  out  of  what  I  conceive  to  be  the 
general  rule?  The  evidence  *shews  that  the  defendant's  land 
does  in  one  part  adjoin  the  plaintiff's;  and  the  former  has 
claimed  a  way  from  his  said  land  into,  through,  and  over  the 
plaintiff's  land.  But  he  does  not  claim  that  way  as  leading  from 
that  part  of  his  land  which  adjoins  to  one  of  the  plaintiff's  closes : 
if  he  had  so  done,  he  would  have  failed  in  proof.     Another  fact 

(1)  1  H.  Bl.  3ol.  (3)  1  East,  381. 

(2)  Palmer,  387. 


[  *230  ] 
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is,  that  the  defendant  had  used,  by  the  plaintiff's  permission, 
a  way  from  that  part  of  his  land  which  is  contiguous  to  the 
plaintiff's,  over  the  land  of  the  latter,  into  the  highway.  The 
defendant,  however,  cannot  be  supposed  by  his  plea  to  have 
alluded  to  that  way  on  which  he  had  no  right,  and  which  he  had 
only  used  by  permission;  but  must  be  taken  to  speak  of  that 
way  to  which  he  established  his  right.  There  is  nothing,  there- 
fore, to  take  this  case  out  of  the  general  rule ;  and  the  verdict 
was  right. 

LiTTLEDALE,  J.  : 

The  defendant  alleges  that  he  is  seised  in  fee  of  land  contiguous 
to  the  plaintiff's.  Now  it  was  not  necessary  to  prove,  in  support 
of  that  allegation,  that  the  whole  of  that  land  joined  the  plaintiff's : 
it  was  sufficient  to  shew  that  any  part  of  it  was  contiguous. 
Then  the  defendant  claims  a  certain  way  from  his  said  land 
unto,  over,  and  through  the  plaintiff's  close.  The  word  "from" 
does  not  necessarily  import  *'next  immediately."  That  word 
may  be  satisfied  though  there  be  several  closes  intervening 
between  the  defendant's  land  and  the  plaintiff's  closes.  Thus  a 
highway  may  be  said  to  lead  from  one  town  unto  another, 
although  there  may  be  between  the  two  many  intervening  places. 
"  Unto "  was  the  word  anciently  used  in  pleading  (i),  though 
*" towards"  has  been  introduced  in  modem  times.  Rouse  v. 
Bardin  (2)  supports  the  pleading  in  this  case ;  Wright  v. 
Rattray  (3)  was  decided  on  the  ground  that  the  right  of  way  had 
been  destroyed  in  part  by  unity  of  possession  and  a  subsequent 
conveyance.  It  would  be  very  inconvenient  to  require  a  party  to 
set  out  all  the  intermediate  closes ;  for  their  identification  would 
be  very  difficult  after  a  great  lapse  of  time. 

Parke,  J. : 

The  question  is,  whether  the  allegation  in  the  plea  is  supported 

by  the  evidence  ?    The  plea  claims  an  immemorial  right  of  way 

from  the  said  land  of  the  defendant,  unto,  into,  through,  over, 

and  along  the  said  closes  in  which,  &c.  and  into  a  certain  high- 

(1)  See  Lord  Eenyon's  judgment  (2)  1  H.  Bl.  351. 

in  Wright  v.  Rattray,  1  East,  381.  (3)  1  East,  377. 
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way.  Now,  asBuming  that  the  word  "  said "  incorporates  by 
reference  the  description  given  to  the  defendant's  land  in  the 
early  part  of  the  plea,  so  as  to  confine  the  way  in  proof  to  one 
commencing  in  land  of  the  defendant  adjoining  to  one  of  the 
plaintiff's  closes ;  it  was  proved,  in  fact,  that  part  of  the  defen- 
dant's land,  in  respect  of  which  the  way  was  claimed,  did  adjoin 
one  of  the  plaintiff's  closes.  It  was  therefore  proved,  that  the 
defendant  had  a  right  to  go  from  his  said  land  into  and  anto 
the  plaintiff's  close.  All  the  facts  alleged  in  the  plea,  then,  were 
established  by  the  evidence.  But  it  appeared  also  that  the  way 
claimed  from  the  defendant's  land  went  over  certain  other  land 
before  it  reached  the  plaintiff's  close  ;  and  it  was  contended  that 
there  was  a  misdescription,  because  the  averment  of  a  right 
of  way  from  the  defendant's  land  unto  and  into,  over  and  along, 
the  plaintiff's  closes,  unto  and  into  a  common  highway,  neces- 
sarily imported  that  the  way  claimed  went  from  *the  defendant's 
land  immediately  into  the  plaintiff's  closes,  or  that  the  plea 
must  be  construed  as  if  it  claimed  the  way  from  that  part  of  the 
defendant's  land  which  was  contiguous  to  one  of  the  plaintiff's 
closes :  and,  undoubtedly,  to  authorize  such  a  construction,  these 
latter  words  must  be  considered  as  embodied  in  the  description 
of  the  way  in  the  plea ;  for  there  is  np  authority  to  shew  that 
where  a  way  is  claimed  in  a  plea  from  the  defendant's  land  into 
the  plaintiff's  closes,  that  necessarily  imports  that  it  leads  from 
the  defendant's  land  immediately  into  those  closes.  On  the 
contrary,  the  opinions  of  Gould  and  Wilson,  JJ.  in  Rotise  v. 
Bardin  (i)  shew,  that  such  an  allegation  means  only  that  the 
way  leads  from  the  defendant's  lands  over  the  plaintiff's  closes 
to  the  highway ;  and  that  it  was  satisfied  by  proof  of  such  a  way 
as  given  in  this  case,  although  it  also  appeared  that  land  of  third 
persons  intervened  between  the  defendant's  and  the  plaintiff's. 
Wilson,  J.  says  there,  **  The  objection  in  this  case  is,  that  the 
way  is  stated  to  lead  to  the  Fulham  road ;  but  that,  before  it 
reaches  the  Fulham  road,  it  goes  for  a  little  space  on  another 
highway.  But  I  do  not  conceive  that  to  be  a  material  variance. 
I  understand  the  allegation  to  import  no  more  than  this,  namely, 
that  there  is  a  highway  over  the  close,  on  which  you  may  go 

(1)  1  H.  Bl.  351. 
R.R. — VOL.  xxxvn.  27 
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from  the  Fulham  road  to  the  Kensington  road  ;  but  not  that  the 
Fulham  road  joins  to  the  close  over  which  the  highway  leads. 
Bat,  even  if  that  were  the  import  of  the  allegation,  I  should  have 
considerable  doubts  whether  this  were  a  variance.  But,  clearly, 
the  allegation  means  no  more  than  this ;  there  is  a  highway  over 
the  close  leading  *from  the  Fulham  road  to  the  Kensington  road, 
which  I  think  was  sufficiently  proved  by  the  evidence."  According 
to  the  doctrine  laid  down  in  that  case,  the  plea  claiming  a  way 
from  the  defendant's  land  into  and  over  the  plaintiff's  close  is 
well  supported  by  proof  that  it  goes  from  the  defendant's  land 
into  and  over  the  land  of  other  persons,  and  thence  into  and  over 
the  plaintiff's.     That  being  so,  the  verdict  was  right. 

Taunton,  J. : 

There  is  one  difference  between  pleading  a  public  and  a  private 
way :  in  the  former  case,  it  is  not  necessary  to  set  out  the  termini, 
in  the  latter  both  must  be  set  out  with  certainty.  It  is  not 
necessary,  however,  to  set  forth  with  precision  all  the  closes  over 
which  the  private  way  extends.  There  may  be  a  convenience  in 
requiring  all  the  intervening  closes  to  be  set  out;  because  the 
plaintiff  thus  knows  the  right  claimed,  and  the  record  may  be 
more  certain  evidence  of  the  right  established ;  but  on  the  other 
hand,  there  may  be  great  practical  inconvenience;  for,  at  the 
trial,  the  defendant  will  be  encumbered  with  the  difficulty  of 
proving  a  way  over  all  those  closes.  There  is  no  case,  however, 
which  decides  that  the  intervening  closes  need  be  set  forth. 
Then,  was  the  way  here  proved  as  claimed  ?  It  is  claimed  from 
the  defendant's  land,  over  the  place  trespassed  upon,  unto  and 
into  the  King's  highway.  It  was  proved  to  be  from  the  defen- 
dant's land  over  the  plaintiff's  close,  and  into  the  highway. 
The  circumstance  of  there  being  some  land  intervening  between 
the  defendant's  and  the  plaintiff's  close  does  not  disprove  the 
allegation  in  the  plea.  And  I  think  the  mere  accidental  fact  of 
the  plaintiff  possessing  land  adjoining  to  part  of  the  defendant's, 
from  which  part  the  defendant  sometimes  passed  across  the 
plaintiff's  *close,  cannot  make  any  difference  :  for  if  the  rule  of 
pleading  be  satisfied  as  to  the  right  of  way  relied  upon,  it  cannot 
signify  that  there  may  be  another,  road,  which  would  better 
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satisfy  the  description.    This  view  of  the  case  is  supported  by 

Jackson  v.  ShUlito  (i),  and  the  opinions  of  two  of  the  Judges  in 

Bouse  V.  Bardin{2).     Wright  v.  Rattray  (9)   is   distinguishable 

from  the  present  case,  because  there  the  party  had  not  a  right 

of  way  "  unto  "  the  place  named ;  he  had  lost  a  part  of  the  way 

by  unity  of  possession  and  a  subsequent  conveyance  without 

reserving  the  right.     Here  the  evidence  satisfies  the  description 

of  the  way  in  the  plea. 

Ride  discharged. 


Simpson 
Lkw- 

THWAITE. 


WAED  V.  DEAN  (4). 

(3  Bam.  &  Adol.  234—236.) 

An  arbitrator  awarded  that  the  plaintiff  had  no  cause  of  action,  and 
that  a  verdict  should  be  entered  for  the  defendant;  and  then,  by 
mistake,  directed  that  the  costs  of  the  reference  and  award  should  be 
paid  by  the  defendant,  meaning  the  plaintiff :  Held,  that  the  arbitrator, 
having  executed  his  award  in  this  form,  could  not  rectify  it. 

The  plaintiff  moved  the  Court  for  a  taxation  of  his  costs  as  adjudged ; 
or  that  the  award  which  had  been  executed  in  duplicate,  and  one  copy 
afterwards  corrected  by  the  arbitrator,  might  be  set  aside.  The  defen- 
dant not  agreeing  to  this  latter  proposal,  the  Court  ordered  a  taxation. 

This  cause  was  referred  at  Nisi  Prius  to  a  barrister,  who,  by 
his  award,  executed  in  duplicate,  adjudged  ''that  W.  H.  Ward 
had  no  cause  of  action  against  J.  Dean ;  that  a  verdict  should  be 
•entered  for  J.  Dean  instead  of  the  verdict  and  damages  which 
had  been  found  for  the  plaintiff;  and  further,  that  J.  Dean 
should  pay  the  costs  of  the  reference  and  award.*'  The  arbitrator 
intended  that  the  plaintiff  should  pay  the  costs,  but,  by  mistake, 
charged  them  upon  the  defendant.  Having  discovered  his  error, 
he  communicated  it,  the  next  day  but  one  after  making  his  award, 
to  the  parties,  each  of  whom  *had  received  a  stamped  copy. 
The  plaintiff  refused  his  consent  to  any  alteration,  insisting  that 
the  arbitrator  could  not  make  it  after  having  executed  his  award. 
The  defendant's  copy  was  corrected,  with  his  consent,  by  the 
arbitrator,  according  to  his  original  intention,  and  before  the 
expiration  of  the  time  allowed  for  making  his  award.     Notice 

(1)  1  East,  381.  :  in  Mordue  v.  Palmer  (1870)  L.  E.  6 

(2)  1  H.  Bl.  35i.  Ch.  22  ;  40  L.  J.  Ch.  8.     But  see  now 

(3)  1  East,  377,  ss.  7  and  10  of  the  Arbitration  Act, 
<4)  PollowedbytheCourt  of  Appeal  1889  (52  &  53  Vict.  c.  49).— R.  0. 

27—2 


1832. 
Jan,  27. 
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Wabd       was  given  to  tax  the  plaintiflF's  costs  of  the  reference  and  award ; 

Dean.  but  on  hearing  the  facts  the  Master  declined  proceeding.  Piatt 
afterwards  obtained  a  rule  calling  on  the  defendant  to  shew  cause 
why  it  should  not  be  referred  to  the  Master  to  tax  the  plaintiff's 
costs  as  awarded  ;  or  why  the  award  should  not  be  set  aside,  on 
the  ground  of  the  arbitrator  having  omitted  to  decide  part  of  the 
matters  in  difference,  or  having  decided  that  the  costs  of  the 
reference  and  award  should  be  paid  by  tho  plaintiff  and  also  by 
the  defendant. 

Hutchinson  and  Arnold  now  shewed  cause ;  and,  in  addition  to 
affidavits  of  the  above  facts,  put  in  a  certificate  by  the  arbitrator, 
stating  that  he  had  used  the  defendant's  name  by  mistake  for 
the  plaintiff's,  and  that  he  was  ready,  if  required,  to  make 
affidavit  to  that  effect. 

(As  to  this,  Piatt,  contra,  cited  Gordon  v.  Mitchell  (i),  where, 
an  award  being  clear  on  the  face  of  it,  the  Court  of  Common 
Pleas  refused  to  admit  an  affidavit  by  the  arbitrator  to  explain 
his  intentions.) 

The  arbitrator's  meaning  being  ascertained,  and  the  mistake 
evident,  the  award  ought  not  to  be  enforced,  except  as  rectified 
in  the  defendant's  copy.  It  is  true,  the  Court  held  in  Henfree 
V.  Bromley  (2),  that  an  umpire  having  executed  his  award,  could 
[  •236  ]  not,  even  before  delivery,  make  an  alteration  in  *the  sum 
awarded ;  but  there  the  proposed  alteration  might  have  implied 
a  new  exercise  of  judgment,  here  it  is  only  the  correction  of  an 
obvious  mistake. 

(Fatteson,  J. :  It  has  been  held,  that  a  miscalculation  in 
figures  could  not  be  corrected  by  the  arbitrator  after  executing 
his  award  (3).) 

There  it  was  said  that  such  a  mistake  might  include  the  essential 
merits.  It  was  not  a  case  like  the  present,  where  the  arbitrator's 
meaning  is  clear  on  the  award  itself,  and  nothing  is  asked  but  to 
have  the  expression  of  his  will  made   to  correspond  with  his 

(1)  21  E.  E.  728  (3  Moore,  241).  (3)  Irvine  v.  Elnon,  8  East,  54. 

(2)  8  E.  E,  491  (6  East.  309). 
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intention.     At  all  events,  the  Court  may  withhold  the  assistance       Ward 
now  demanded  for  enforcing  this  award.  Dbak. 

(Lord  Tenterden,  Ch.  J. :  Then  the  plaintiff  may  bring  an 
action  upon  it.) 

Piatt,  contra : 

The  award  is  either  good  or  bad  altogether,  and  must  so  be 
dealt  with.  The  arbitrator  could  not  exercise  a  new  act  of 
judgment  after  having  once  made  his  award. 

Lord  Tenterden,  Ch.  J. : 

He  had  exercised  his  judgment,  but  the  award  does  not  corre- 
spond with  it.  However,  if  it  is  insisted  that  the  award  shall 
not  stand  as  altered,  I  am  afraid  all  we  can  do  is  to  set  it  aside, 
if  that  is  the  defendant's  wish. 

LiTTLEDALE,  Taunton,  and  Patteson,  JJ.  concurred. 

The  defendant,  however,  preferred  paying  the  costs  under  the 

present  award,  and  the  rule  for  taxation  was  made 

Absolute. 


EEX  V.  MOATE.  1832. 

(3  Bam.  &  Adol.  237—239;  S.  C.  1  L.  J.  (N.  S.)  K  B.  78.)  Jan^. 

An  indictment  removed  into  K.  B.  by  the  defendant,  and  made  a  special        [  ^^^  J 
jury  cause  by  the  prosecutor,  came  on  to  be  tried,  and  was  immediately 
referred.     The  order  of  reference  stated,  that  if  the  ai'bitrator  should  be 
of  opinion  that  the  defendant  was  guilty  and  the  prosecutor  entitled  to 
costs,  the  defendant  agreed  to  pay  the  costs.    The  arbitrator  did  so  find : 

Held,  that  the  prosecutor  could  not  recover  the  costs  of  the  special 
jury,  since  the  Judge  had  not  certified  for  those  costs  (pursuant  to 
6  GkK).  IV.  c.  50,  s.  34),  and  the  order  of  reference  did  not  expressly 
give  a  power  of  doing  so  to  the  arbitrator.  Also  that  the  general  term 
**  costs  "  in  this  order  did  not  include  those  of  the  reference  and  award. 

This  was  an  indictment  for  a  nuisance,  removed  into  the 
King's  Bench  at  the  defendant's  instance.  The  prosecutors 
obtained  a  special  jury.  On  the  cause  being  called  on  for  trial 
at  the  Middlesex  sittings,  June,  1831,  before  Lord  Tenterden, 
Ch.  J.,  the  defendant's  counsel  proposed  a  reference,  and  an 
order  of  Court  was  made,  by  consent  of  the  parties,  that  it 


424  1882.     K.  B.     8  B.  &  AD.  248.  [r.r. 

1832.  FOED   V.   JONES  (1). 
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L        J  Where  a  cause  is  referred  to  two  arbitrators,  and  their  umpire  in  case 

of  dispute,  and  it  is  afterwards  agreed  to  appoint  an  umpire,  the 
appointment  must  in  no  case  be  decided  by  chance.  And,  therefore, 
where  each  of  two  arbitrators  had  named  a  person  to  be  umpire,  and 
neither  was  disapproved  of,  and  it  was  thereupon  proposed  that  the  final 
choice  should  be  determined  by  lot,  which  was  accordingly  done  in  the 
presence  and  with  the  concurrence  of  the  arbitrators  and  parties,  an 
award  made  by  the  umpire  so  chosen  was  set  aside. 

This  cause  was  referred  by  agreement  to  two  arbitrators,  and 
their  umpire  in  case  of  dispute.  The  two,  after  hearing  the  case, 
differed  as  to  the  decision ;  and  at  a  meeting,  which  they  and 
both  the  parties  attended,  it  was  determined  that  an  umpire 
should  be  chosen,  and  each  arbitrator  named  one.  Neither  was 
objected  to.  Some  one  then  proposed  that  the  two  names  should 
be  written  on  papers,  put  into  a  hat,  and  one  drawn  out,  and  the 
party  drawn  should  be  the  umpire.  A  name  was  accordingly 
drawn  in  this  manner,  with  the  consent  of  all  present ;  and  the 
umpire  so  chosen  afterwards  made  his  award  in  the  plaintiff's 
favour.  The  defendant  being  dissatisfied  with  this  decision,  and 
having  discovered,  as  it  was  now  alleged,  that  the  umpire  was 
an  objectionable  person,  obtained  a  rule  to  shew  cause  why  the 
award  should  not  be  set  aside,  on  the  ground  that  the  choice 
of  an  umpire  by  lot  was  irregular. 

Campbell  now  shewed  cause  : 

The  facts  here  are  distinguishable  from  those  of  the  case 
In  the  Matter  of  Ca8sell(2),  where  the  Court  over-ruled  Neale  v. 
Ledger  (a),  and  held  an  appointment  by  lot  to  be  irregular.  In 
both  of  those  cases  each  arbitrator  preferred  the  umpire  named 
by  himself;  here  the  umpires  named  were  equally  approved 
of  by  each,  and,  therefore,  the  choice  of  one  by  lot  was  only  like 
the  daily  practice  of  taking  twelve  names  from  the  jury  pannel 
by  ballot  to  try  causes. 

(Lord  Tenterdbn,  Ch.  J. :  That  is  by  statute.) 

(1)  See  cases  cited    in   notes   to  (2)  33  R.  E.  272  (9  B.  &  C.  624). 

Neah  v.  Ledger,  14  K.  E.  283,  and  (3)  14  E.  E.  283  (16  East,  51). 

In  re  Cassell,  33  E.  E.  272.— E.  C. 
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In  ^CasseWs  case  the  arbitrators  had  agreed  to  decide  by  lot,        Fobd 
before  any  one  had  been  nominated  by  either,  which  is  also       jonbs. 
a  ground  of  distinction  (i).     Harris  v.  Mitchell  {2)^  and  Welh  v.       [  '249  ] 
Cooke  (3),  which  may  be  mentioned  on  the  other  side,  both  differ 
in  circumstances  from  the  present  case.     If,  indeed,  Nedie  v. 
Ledger  is  over-ruled  to  the  extent  of  establishing  that  the  nomina- 
tion of  an  umpire  by  lot  can,  under  no  circumstances,  be  valid, 
this  motion  cannot  be  resisted.     But  the  Court  has  not  yet  gone 
that  length. 

Cockhurn^  contra  : 

The  evident  object  of  the  Court  in  the  case  In  the  Matter 
of  Ca88ell{4)  was  to  set  aside  nice  distinctions,  and  exclude 
chance  altogether  in  the  appointment  of  umpires.  Lord 
Tenterden,  Ch.  J.  says  there,  "The  parties  to  the  reference 
expect  the  concurring  judgment  of  the  two  in  the  appointment 
of  a  third  ;  and  we  think  it  better  not  to  decide  the  present  case 
upon  any  nice  ground  of  resemblance  to,  or  difference  from,  the 
others,  which  might  lead  to  discussion  and  litigation  in  other 
cases,  but  to  lay  it  down  as  a  general  rule,  that  the  appointment 
of  the  third  person  must  be  the  act  of  the  will  and  judgment  of 
the  two,  must  be  matter  of  choice  and  not  of  chance,  unless  the 
parties  consent  to  or  acquiesce  in  some  other  mode.*'  Here  the 
parties  had  not  the  concurring  judgment  of  the  arbitrators  in  the 
ultimate  appointment,  admitting  that  they  had  it  in  the  nomina- 
tion of  the  two  out  of  whom  the  appointment  was  made.  In 
Nealey.  Ledger  (5),  which  is  over- ruled  by  CasselVs  case,  neither 
of  the  parties  named  for  umpire  was  disapproved  of  ;  there  was 
only  a  preference  by  each  arbitrator  of  the  person  named  by 
himself. 

Lord  Tenterden,  Ch.  J. :  [  260  ] 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  The 
principle  laid  down  in  the  case  In  the  Matter  ofCassell  (4)  appears 
to  me  very  sound,  that  the  appointment  of  an  umpire  must  be 

(1)  See  Youfig  v.  Miller,  27  E.  R.  (3)  20  R.  R.  409  (2  B.  &  Aid  218). 
387  (3  B.  &  C.  407).                                       (4)  33  R.  R.  272  (9  B.  &  C.  624). 

(2)  2  Vern.  485.  (5)  14  R.  R.  283  (16  East,  51). 
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FoBD        matter  of  choice  and  not  of  chance.    I  thought  the  rule  had  been 
JoNBB.        BO  clearly  stated  in  that  case  as  to  exclude  all  subtle  distinctions 
for  the  future. 

LiTTLBDALE,  J.  : 

I  am  of  the  same  opinion.  It  is  alleged  here  that  the  parties 
themselves,  at  a  meeting  with  the  arbitrators,  assented  to  the 
proceeding  by  lot,  but  such  assent  must  always  be  a  matter 
of  doubt. 

Taunton  and  Patteson,  JJ.  concurred. 

Rule  absolute. 


1882.  MANSEE  V.   HEAVEE  and  Another. 

Jan.  30. 
(3  Barn.  &  Adol.  295—299.) 

'-        -'  A  defendant  may  move  to  set  aside  a  judgment  entered  up  on  an 

irregular  award,  though  the  time  for  setting  aside  the  award  itself  has 
elapsed,  if  the  defect  insisted  on  be  apparent  on  the  face  of  it ;  and  an 
objection  grounded  on  the  defect  need  not  be  stated  in  the  rule  nisi. 

An  arbitrator,  to  whom  a  cause  and  all  matters  in  di£Ference  were 
referred,  directed  a  verdict  to  be  entered  for  the  plaintiff,  and  certain 
works  to  be  done  by  the  defendant.  He  then  added,  that  as  disputes 
might  arise  respecting  the  performance,  the  plaintiff,  if  dissatisfied  with 
it,  might  (on  giving  notice  to  the  defendant)  bring  evidence  before  the 
arbitrator  of  the  insufficiency  of  the  work,  and  the  defendant  might  also 
give  evidence  on  his  part,  in  order  that  a  final  award  might  be  made 
concerning  the  matters  in  difference ;  but  if  no  proceeding  were  taken 
by  the  plaintiff  within  two  months  after  the  work  was  done,  the  award 
then  made  should  be  final :  and  he  enlarged  the  time  for  making  his 
further  and  final  award,  if  requested,  to  six  months  : 

Held,  that  the  latter  pai-t  of  this  award  was  bad,  as  it  assumed  to 
reserve  a  power  over  future  differences ;  but  that  it  might  be  rejected, 
and  the  former  part  was  final,  and  might  stand. 

This  was  an  action  on  the  case  for  penning  back  a  stream 
of  water  called  Broxbourn  Mill  Stream,  and  thereby  impeding 
the  wheel  of  the  plaintiff's  mill.  The  cause  was  tried  before  Lord 
Tenterden,  Ch.  J.  at  the  Hertford  Summer  Assizes,  1881,  when 
a  verdict  was  taken  by  consent  for  1,000Z.  subject  to  the  award 
of  a  barrister  as  to  that  action  and  all  matters  in  difference 
between  the  parties,  with  power  to  the  arbitrator,  before  making 
his  final  award,  from  time  to  time  to  regulate  the  use  of  the 
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waters.  The  arbitrator,  by  his  award  dated  September  8,  1881,  Manser 
directed  that  the  verdict  should  stand  for  50Z.,  and  also,  among  heaveb. 
other  things,  that  the  defendants  should  forthwith,  and  as  soon 
as  it  could  reasonably  be  done,  scour  and  cleanse  out  the  bed 
of  the  stream  :  and  then,  after  premising  that  different  opinions 
had  been  expressed  by  witnesses  as  to  the  cause  of  obstructions 
in  certain  parts  of  the  stream,  upon  which  he,  the  arbitrator, 
could  not  form  a  decided  judgment  till  the  channel  should  be 
cleansed,  and  also  that  after  such  cleansing,  disputes  might 
arise  between  the  parties  whether  or  not  it  had  been  properly 
performed,  which  disputes  might  lead  to  litigation  and  prevent 
the  award  from  operating  as  a  determination  of  all  ^matters  in  [  *296  ] 
difference,  he  further  directed  and  ordered  as  follows :  **  That 
if,  after  the  cleansing,  scouring,  and  clearing  out  of  the  said 
stream  hereby  directed  shall  have  taken  place,  the  said  plaintiff 
shall  not  be  satisfied  that  the  same  has  been  properly  done,  he 
shall  be  at  liberty,  on  giving  notice  thereof  to  the  defendants,  to 
bring  evidence  before  me  to  shew  that  the  said  cleansing,  &c.  has 
been  insufficiently  performed,  and  the  said  defendants  shall  be 
allowed  to  produce  evidence  to  shew  that  the  said  work  has  been 
properly  done,  in  order  that  a  final  award  may  be  made  con- 
cerning all  matters  in  difference  between  the  parties ;  but  if  no 
such  proceeding  shall  take  place  on  the  part  of  the  plaintiff  within 
the  space  of  two  months  from  the  day  when  the  defendants  shall 
give  him  notice  that  the  cleansing,  &c.  has  been  completed,  then 
I  award,  order,  and  direct  that  this  award  shall  be  final  and 
conclusive  between  the  parties.  And  I  do  hereby  enlarge  the 
time  for  making  such  further  and  final  award,  if  it  should  be 
requested,  till  the  first  day  of  March,  1832." 

The  defendants  partly  cleansed  out  the  channel,  and  then 
desisted,  and  paid  no  attention  to  a  notice  which  the  plaintiff 
gave  them  to  proceed.  The  plaintiff  then  obtained  an  appoint- 
ment for  attending  the  arbitrator,  but  the  defendants  did  not 
appear ;  whereupon  the  plaintiff  signed  judgment  in  the  action, 
and  issued  execution.  A  rule  was  obtained  in  this  Term,  calling 
on  the  plaintiff  to  shew  cause  why  the  judgment  and  execution 
should  not  be  set  aside ;  but  no  objection  to  the  award  was  stated 
in  the  rule. 
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Manser  Campbell  and  Piatt,  in  shewing  cause,  took  two  preliminary 

Heaver,  objections :  first,  that  the  award  had  not  *been  set  aside,  nor  any 
[  *297  ]  application  made  for  that  purpose,  and  that  the  time  for  doing 
so  had  now  elapsed :  Rawsthorn  v.  Arnold  (i) ;  the  judgment  and 
execution,  therefore,  could  not  be  impeached :  secondly,  that  the 
rule  nisi  did  not  state  the  objections  to  the  award,  which  it  ought 
to  do  by  the  rule  of  Court,  Easter  Term,  2  Geo.  IV. 

Thesiger  and  BvU,  contra  : 

The  award  here  is  invalidated  by  a  defect  appearing  on  the 
face  of  it,  namely,  that  it  is  not  final ;  and,  therefore,  Doe  d. 
Turnlndl  v.  Brotvn  (2)  and  Pedley  v.  Goddard  (3)  are  an  answer 
to  the  first  objection.  And  the  defect  being  apparent  on  the 
award,  it  was  unnecessary  to  state  the  objection  in  the  rule  nisi. 

The  Court  said,  that  if  there  appeared  a  defect  on  the  face  of 
the  award,  it  might  be  taken  advantage  of  to  invalidate  a  judg- 
ment and  execution,  as  well  as  to  prevent  an  attachment,  though 
after  the  time  for  setting  aside  the  award  ;  and  that  an  objection 
grounded  on  such  defect  need  not  be  stated  in  the  rule  nisi. 

Campbell  and  Piatt  then  contended  that  the  award,  as  far  as 
the  end  of  the  direction  for  cleansing  the  channel  of  the  stream, 
was  a  final  award  as  to  all  matters  in  difference  between  the 
parties,  and  could  not  be  rendered  null  by  the  directory  clauses 
that  followed,  which,  if  faulty,  might  be  rejected  without  setting 
aside  the  whole. 

[  298  ]  Thesiger  and  Butt,  contra  : 

The  arbitrator  has  left  it  dependent  on  an  uncertain  event, 
whether  or  not  his  award  shall  be  final :  in  contemplation  of  that 
event  he  provides  for  a  rehearing,  **  in  order  that  a  final  award 
may  be  made  concerning  all  matters  in  difference :  "  and  he  gives 
an  extension  of  time  for  the  making  of  his  "  further  and  final 
award,''  if  required.  This  case  is  like  Pedley  v.  Goddard  (3), 
where  it  was  awarded  that  a  certain  sum  should  be  paid,  unless 

(1)  6  B.  &  C.  629.  (3)  4  E.  E.  382  (7  T.  E.  73). 

(2)  29  E.  E.  275  (5  B.  &  C.  384). 
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within  twenty-one  days  certain  matters  should  be  made  to  appear  Manseb 
on  affidavit,  in  which  event  a  different  sum  was  to  be  paid  ;  and  heaveb. 
the  award  was  held  not  to  be  final.  The  arbitrator  could  only 
make  one  award ;  if  he  has  now  made  one,  he  has  himself 
declared  it  not  to  be  conclusive.  It  is  true,  an  award  may  be 
good  in  part,  and  bad  in  part ;  but  still,  the  portion  to  be  held 
good  must  be  final  in  itself.  Here  the  operation  of  those  clauses 
which  the  plaintiff  seeks  to  reject  is  such  that  no  part  of  the 
award  can  be  deemed  final. 

Lord  Tenterden,  Gh.  J. : 

I  am  of  opinion,  upon  the  whole,  that  this  award  is  final  and 
conclusive  upon  the  subjects  which  were  in  difference  at  the  time 
of  the  submission,  and  that  its  validity  is  not  affected  by  the 
introduction  of  matters  beyond  the  scope  of  the  arbitrator's 
authority.  By  this  award  he  first  directs  what  shall  be  done 
by  the  parties,  and  he  then  endeavours  to  reserve  to  himself 
a  power  of  examining  into  the  manner  in  which  his  direction 
shall  have  been  followed.  That  he  could  not  do.  The  clause 
as  to  making  a  further  and  final  award  must  be  considered  as 
having  reference  *only  to  prospective  differences :  so  much,  then,  [  '299  ] 
of  the  award  as  relates  to  these,  may  be  rejected  as  surplusage, 
and  the  rest  retained.     The  rule  must,  therefore,  be  discharged. 

LiTTLEDALE  and  Taunton,  JJ.  concurred. 

Rule  discharged. 


DOE  D.  Sir  W.  ABDY  v.  STEVENS  and  Another.  i832. 

(3  Bam.  &  Adol.  299—304 ;  S.  C.  nom.  Doe  d.  Abdy  v.  Jeapea,  1  L.  J.  (N.  S.)  «^0- 

K.  B.  101.)  [  299  ] 

Proviso  in  a  lease,  giving  power  of  re-entry  if  the  lessee  **  shall  do  or 
cause  to  be  done  any  act,  matter,  or  thing  contrary  to  and  in  breach  of 
any  of  the  covenants/*  does  not  apply  to  a  breach  of  the  covenant  to 
repair,  the  omission  to  repair  not  being  an  act  done  within  the  moaning 
of  the  proviso. 

Ejectment  for  messuages,  dwelling-houses,  and  land  in  the 
parish  of  St.  John,  Southwark,  in  the  county  of  Surrey,  for  a 
forfeiture  alleged  to  have  been  incurred  by  the  defendants' 
*non-performance  of  a  covenant  to  repair.    At  the  trial  before 
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Doe  d.  Bayley,  B.,  at  the  Spring  Assizes  for  Surrey,  1881,  it  appeared 
r.  that  the  defendants  held  the  premises  by  a  lease  granted  in  1792, 

Stkvenb.  ^y  ^jj^  father  of  the  lessor  of  the  plaintiff,  for  forty-three  years. 
The  lease  contained  covenants  by  the  lessee,  first,  to  pay  the 
rent ;  secondly,  to  lay  out  150Z.  in  repairing  and  improving  the 
premises  ;  thirdly,  well  and  sufficiently  to  repair,  support,  sustain, 
maintain,  amend,  and  keep  the  premises ;  fourthly,  to  insure  the 
buildings  during  the  term  against  fire ;  fifthly,  not  to  permit  any 
reed  stack  to  be  made,  or  any  considerable  quantity  of  pitch  to 
be  kept  or  laid  in  or  upon  any  part  of  the  premises  without  care- 
fully housing  the  same ;  sixthly,  to  permit  and  suffer  the  lessor 
to  view  the  premises ;  seventhly,  not  to  assign  without  leave  of 

[•300]  the  lessor.  *There  was  a  proviso  for  re-entry,  "if  the  rent 
should  be  in  arrear  for  fourteen  days,  or  the  lessee  should  assign 
without  leave  of  the  lessor,  or  do  or  cause  to  be  done  any  act, 
matter,  or  thing  whatsoever  contrary  to  or  in  breach  of  any  one 
or  more  of  the  covenants  thereinbefore  contained."  Covenant 
by  the  lessor  *'  that  the  lessee,  his  executors,  &c.  paying  the 
rent  and  performing  all  and  every  the  covenants  and  provisoes 
according  to  the  true  intent  and  meaning  of  the  lease,  should 
quietly  enjoy  the  premises."  It  was  objected,  that  the  non- 
performance of  the  covenant  to  repair  was  not  a  doing  or  causing 
to  be  done  any  act,  matter,  or  thing  within  the  meaning  of  the 
proviso.  The  learned  Judge  was  of  that  opinion,  and  directed  a 
nonsuit,  with  liberty  to  the  plaintiff  to  move  to  enter  a  verdict. 
A  rule  nisi  having  been  obtained  for  that  purpose, 

Piatt  on  a  former  day  of  the  Term  shewed  cause  (i) : 

A  proviso  for  re-entry  must  be  construed  strictly.  In  order  to 
bring  a  case  within  the  terms  of  this  proviso,  the  plaintiff  should 
have  shewn  some  act  done  by  the  tenant  in  breach  of  a  covenant ; 
but  here  he  has  shewn  only  an  omission  to  do  certain  acts. 
There  are  other  covenants  in  the  lease  to  which  the  words  of  the 
proviso  may  be  referred,  particularly  that  whereby  the  lessee 
undertakes  not  to  permit  any  reed  stack,  &c.  to  be  made,  or  any 
considerable  quantity  of  pitch  to  be  kept  on  any  part  of  the 
premises  without  housing  the  same. 

(1)  Before  Lord  Tenterden,  Ch.  J.,  Littledale  and  Taunton,  JJ. 
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Oumey  and  Dowling,  contra :  Dok  d. 

Bib  W.  Abdt 
Covenants  must  be  interpreted  according  to  the  real  intent  of  r. 

the  parties  *expre8sed  by  their  own  words  ;  and  if  there  be  any  ^  ' 
doubt  as  to  the  sense  of  the  words,  such  construction  shall  be 
made  as  is  most  strong  against  the  covenantor,  lest  by  the  obscure 
wording  of  his  contract  he  should  find  means  to  evade  and  elude 
it :  Bacon's  Abr.  tit.  Covenant,  (F) ;  and  in  the  same  work,  tit. 
Condition  (0  2)  it  is  also  said  that  conditions  must  be  interpreted 
according  to  the  real  intention  of  the  parties.  Now,  applying 
that  rule  to  the  present  case,  it  may  be  collected  from  the  lease 
that  the  intention  of  the  parties  was,  that  there  should  be  a  right 
of  entry  in  case  of  the  non-performance  of  any  of  the  covenants. 
If  that  were  not  so,  the  proviso  would  be  almost  nugatory,  for  it 
would  not  apply  to  a  breach  of  the  covenant  to  pay  rent,  to  lay 
out  money  in  improving  the  premises,  to  repair,  to  insure  the 
buildings  against  fire,  or  to  suffer  the  lessor  to  view  the  premises. 
Besides,  the  covenant  of  the  lessor  for  quiet  enjoyment  is,  that 
the  lessee,  paying  the  rent  and  performing  all  and  every  the 
covenants,  shall  quietly  enjoy,  &c.  The  import  of  those  words 
is,  that  on  the  breach  of  any  of  the  lessee's  covenants,  the  land- 
lord's covenant  for  quiet  enjoyment  shall  be  at  an  end.  Now,  as 
the  proviso  for  re-entry  and  the  covenant  for  quiet  enjoyment 
both  relate  to  the  termination  or  enjoyment  of  the  estate,  they 
ought  to  be  construed  together,  and  so  as  to  make  them  con- 
sistent with  each  other:  Doe  d.  Spencer  v.  Godtvin{i).  If  the 
tenant  had  been  ousted  by  a  stranger,  and  sued  the  lessor  on  the 
covenant  for  quiet  enjoyment,  it  would  have  been  an  answer,  to 
shew  that  the  lessee  had  broken  the  covenant  to  repair.  The 
proviso  is  for  breach  of  any  one  of  the  covenants ;  and  as  *several  [  •302  ] 
of  the  covenants  can  only  be  broken  by  an  omission  to  do  some 
act,  they  must  be  included  in  it.  In  Doe  d.  Palk  v.  Marchetti  (2) 
the  action  was  brought  on  a  proviso  giving  a  power  of  re-entry 
if  the  tenant  should  make  default  in  the  performance  of  any  of 
the  covenants  for  thirty  days  after  notice,  and  the  clause  was 
held  not  applicable  to  the  breach  of  a  covenant  ^'not  to  allow 
alterations  in  the  premises,  or  permit  new  buildings  to  be  made 
upon  them  without  permission ; "  but  the  reason  was,  that  the 
(1)  16  R.  E.  463  (4  M.  &  S.  263).  (2)  35  B.  E.  420  (1  B.  &  Ad.  715). 
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DoBci.        default  was  of  such  a  nature  that  the  parties  could  not  have 
contemplated  a  notice  not  to  make  it ;  and  there  Lord  Tenterdbn 


r. 
Stevens. 


said,  "  The  words  '  make  default '  properly  apply  to  aflBrmative 

covenants,  though  the  expression  to  '  make  default '  has  been 

applied  to  negative  ones."     So  the  words  here,  "  do  or  cause  to 

be  done  any  act,  matter,  or  thing  contrary  to  or  in  breach  of  any 

of  the  covenants,"  apply  strictly  to  negative  covenants,  but  they 

may  be  extended  to  aflSrmative  covenants,  if  that  appears  to  be 

the  intention  of  the  parties.     Here  that  intention,  for  the  reasons 

already  stated,  is  manifest. 

Cur.  adv.  vidL 

Lord  Tenterden,  Gh.   J.   now  delivered  the  judgment  of  the 
Court : 

This  was  an  ejectment  brought  for  a-  forfeiture  supposed  to 
have  been  incurred  by  the  non-performance  of  a  covenant  to 
repair.  The  clause  reserving  the  right  of  re-entry  was,  *'  if  the 
lessee  shall  do  or  cause  to  be  done  any  act,  matter,  or  thing 
whatsoever  contrary  to  or  in  breach  of  any  one  or  more  of  the 
covenants  and  agreements  hereinbefore  contained."  The  clause, 
[  •303  ]  being  *in  this  peculiar  and  special  form,  it  was  contended,  did 
not  apply  to  an  omission  to  repair.  It  is  a  general  rule  of  con- 
struction, that  the  words  of  a  covenant  must  be  taken  most 
strongly  against  the  covenantor,  and  that  rule  applies  more 
strongly  to  a  proviso  for  re-entry  which  contains  a  condition  that 
destroys  or  defeats  the  estate.  La  Doe  v.  Godwin  (i)  the  lessee 
covenanted  that  he  would  not  assign  without  leave  of  the  lessor, 
proviso  that  if  the  rent  be  in  arrear,  **  or  if  all  or  any  of  the 
covenants  hereinafter  contained  on  the  part  of  the  lessee  shall 
be  broken,  it  shall  be  lawful  for  the  lessor  to  re-enter;"  and 
there  were  no  covenants  on  the  part  of  the  lessee  after  the  proviso, 
but  only  a  covenant  by  the  lessor,  that  the  lessee,  performing  all 
and  every  the  covenants  hereinbefore  contained  on  his  part  to 
be  performed,  should  quietly  enjoy.  The  question  was,  whether 
the  proviso  for  re-entry  would  apply  to  the  breach  of  a  covenant 
preceding  the  proviso ;  and  although  Lord  Ellenborough  doubted 
whether  the  covenant  for  quiet  enjoyment  and  the  proviso  for 

(1)  16  E.  B.  463  (4  M.  &  S.  265). 
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re-entry,  relating  to  the  same  subject-matter  (the  enjoyment  or       Dob  d. 
the  termmation  of  the  estate),  ought  not  to  be  construed  together,  ^*. 

and  the  words  "hereinafter''  and  ''hereinbefore"  in  each  of  Stevens. 
them  (evidently  relating  to  the  same  covenants)  be  taken  in  the 
same  sense,  yet,  on  the  whole,  the  Court  held  that  the  word 
"hereinafter"  in  the  proviso  could  not  be  rejected,  and  conse- 
quently that  that  clause  did  not  apply  to  the  breach  of  a  covenant 
preceding  it  in  the  lease.  Here  the  words  **  do  or  cause  to  be 
done  "  import  an  act,  and  there  is  nothing  in  the  other  parts  of 
the  instrument  from  which  we  can  clearly  collect  that  it  was  the 
intention  of  *the  parties  that  it  should  apply  to  an  omission  to  [  *^^^  ] 
do  an  act.  We  are  therefore  of  opinion  that  the  mere  omission 
to  repair  cannot  be  considered  as  doing  or  causing  to  be  done  an 
act  within  the  meaning  of  the  clause  for  re-entry,  and  conse- 
quently that  the  nonsuit  was  right.     The  rule  must  therefore  be 

discharged. 

Rvie  discharged. 


MASON   V.   HILL.  i832. 

Jan,  31. 
(3  Bam.  &  Adol.  304—313 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  107.)  

[The  judgment  delivered  by  Lord  Tenterden  in  this  case  will 
be  found  in  a  note  to  the  report  of  the  case  on  the  second  trial, 
taken  from  5  B.  &  Ad.  1. ! 


TAYLOR   V.   KYMEE  and  Another.  i832. 

(3  Bam.  &  Adol.  320—338;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  114.)  

r  320  1 
•    N.  &  Co.,  commission  agents,  employed  the  defendants,  who  were         '■         ■' 

sworn  brokers,  to  buy  eighteen  chests  of  indigo  for  them  at  one  of  the 
East  India  Company's  sales.  N.  &  Co.  dealt  ou  behalf  of  another  party 
(the  plaintiff),  but  this  was  not  mentioned.  The  defendants  paid  for  the 
chests  and  kept  the  India  wan*ants,  and  the  goods  remained  in  the 
Company's  warehouses.  The  principal,  being  informed  of  the  purchase, 
paid  N.  &  Co.  the  amount.  They  afterwards  directed  the  defendants  to 
sell  the  indigo,  and  apply  the  proceeds  in  reduction  of  a  balance  due  to 
them  from  N.  &  Co.,  which  was  done ;  the  defendants  not  knowing  that 
any  other  party  had  a  claim  to  the  goods,  and  never  having  been  paid, 
specifically,  for  the  advance  which  they  had  made  in  respect  of  them. 

There  had  been  a  running  account  between  N.  &  Co.  and  the  defen- 
dants for  some  time,  during  which  the  latter  held  a  niunber  of  warrants 
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for  indigoes  purchased  by  them  for  N.  &  Co.,  and  for  which  the  defen- 
dants had  made  advances.  N.  &  Co.  occasionally  withdrew  the  warrants, 
and  at  or  near  the  same  time  paid  in  money  to  their  account  with  the 
defendants,  to  about  the  value.  There  was  no  express  agreement  as  to 
this,  but  an  understanding  that  the  warrants  were  not  to  be  taken  away 
upon  credit.  The  payments  were  made  and  entered  generally.  Between 
the  time  of  purchasing  the  eighteen  chests  and  that  of  the  direction  to 
re-sell  them,  N.  &  Co.  had  paid  in  this  manner  more  than  the  value  of 
the  eighteen  chests,  but  had  also,  during  all  that  time,  been  indebted  to 
the  defendants  in  a  larger  amount. 

On  trover  brought  by  the  principal  against  the  defendants:  Held, 
that  the  above  payments  on  account  could  not  be  considered  as  appro- 
priated to  the  discharge  of  the  defendants*  claim  on  the  eighteen  chests, 
and  that  they  consequently  had  a  lien  upon  these  at  the  time  of  the 
sale,  which,  imder  the  circumstances,  was  an  answer  to  the  present 
action. 

N.  &  Co.  purchased  and  paid  for  twenty-three  chests  of  indigo  on 
behalf  of  the  same  principal,  and  were  paid  the  amount  by  him,  but 
retained  the  warrants,  and  the  chests  remained  .in  the  East  India 
Company's  warehouses.  Being  desirous  of  withdrawing  some  other 
warrants  which  they  had  in  trie  hands  of  the  defendants,  they  deposited 
these  in  lieu  of  them ;  and  they  a  iter  wards  authorized  the  defendants 
to  sell  the  twenty  three  chests,  and  appropriate  the  proceeds,  which 
they  did,  not  knowing  that  any  party  was  interested  in  them  but 
N.  &  Co.  At  the  time  of  this  transaction  N.  &  Co.  were  creditors  in 
account  with  their  principal  to  an  amount  much  below  the  value  of 
the  indigo : 

Held,  that  the  sale  of  the  twenty-three  chests  was  a  conversion,  and 
thai  the  de fen*  i ants  were  liable  to  the  piincipal  in  trover.     For,  that 

The  transfer  of  these  warranto  by  N.  &  Co.  was  not  a  sale  or  disposi- 
tion by  factors,  within  6  Geo.  IV.  c.  94,  s.  2  (1)  ; 

Nor  a  pledge  as  security  for  negotiable  instruments,  within  the  same 
clause.  East  India  warrants  not  being  "  negotiable  instruments.'* 

And  if  the  warrants  were  deposited  as  security  for  a  previously  existing 
debt,  the  defendantn  (by  s.  3  of  the  Act)  could  have  no  greater  right  in 
respect  of  them,  than  the  factors  had  at  the  time  of  the  deposit. 

Trover  for  forty-one  chests  of  indigo.  At  the  trial  before 
Parke,  J.,  at  the  Lancaster  Spring  Assizes,  1830,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  upon 
the  following  case : 

The  indigo  in  question  was  purchased  for  the  plaintiff  by 
Messrs.  William  Nevett  and  Sons,  under  the  circumstances  after- 
mentioned.     Nevett  and  Sons  were  general  *brokers  and  dealers 


(1)  Repealed  and  extended  by  the  that  the  documents  enumerated  in 

Factors  Act,   1889  (52  &  53  Vict,  the  FactorsActs  are  not  thereby  made 

c.  45).     But  the  case  may  be  useful  negotiable. — B.  C. 
to  impress  upon  students  (if  possible) 
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in  Liverpool,  where  the  plaintiflF  resided,  and  they  had  also  a       Taylob 
house  in  London,  where  they  transacted  business  as  commission      ktmeb. 
agents,  and  dealt  largely  in  indigo  on  their  own  account.     The 
defendants  were  sworn  brokers  of  the  city  of  London.     Nevett 
and  Sons  were  not. 

In  September  and  October,  1828,  the  defendants  bought  con- 
siderable quantities  of  indigo  for  Nevett  and  Sons  at  the  East 
India  Company's  sales.  Among  these  were  eighteen  chests, 
parcel  of  the  forty-one  mentioned  in  the  declaration.  The  defen- 
dants paid  for  them,  received  and  kept  the  warrants,  and  sent 
Nevett  and  Sons  the  usual  notes,  stating  that  the  eighteen  chests, 
with  others,  had  been  bought  on  their  account  by  the  defendants. 
Nevett  and  Sons  sent  the  plaintiff  an  invoice  of  the  eighteen 
chests,  expressing  that  they  were  bought  of  Nevett  and  Sons  by 
the  plaintiff;  and  in  January,  1829,  he  paid  them  the  amount. 
In  June  and  July  following,  the  defendants  sold  the  chests,  which 
had  remained  in  the  Company's  warehouses,  and  delivered  the 
warrants  to  the  purchasers. 

On  the  1st  of  January,  1829,  Nevett  and  Sons  bought  of  the 
East  India  Company,  through  a  sworn  broker,  thirty-five  more 
chests  of  indigo,  including  twenty-three  which  formed  the  residue 
of  the  forty-one  claimed  in  this  action.  N.  and  Sons  sent  an 
invoice  to  the  plaintiff,  stating  the  twenty-three  chests  to  be 
bought  of  them  by  him,  and  he  paid  them  the  amount  in  January, 
1829.  They  paid  the  broker,  and  received  the  warrants  from 
him.  In  the  following  April,  Nevett  and  Sons,  being  desirous 
of  withdrawing  from  the  defendants  nineteen  other  warrants  for 
indigoes  purchased  and  paid  for  by  the  defendants  for  account  of 
Nevett  and  Sons,  which  had  *always  been  in  the  hands  of  the  [  •322  ] 
defendants,  and  on  which  they  had  a  lien  for  the  amount  of  the 
purchase-money  and  charges,  applied  to  them  to  deliver  up  these 
nineteen  warrants,  and  to  receive  in  lieu  thereof  the  twenty-three 
before  mentioned ;  and  this  being  agreed  to,  the  nineteen  warrants 
were  so  delivered  to  Nevett  and  Sons,  and  replaced  by  the  twenty- 
three  warrants,  which  were  indorsed  in  blank  in  the  usual  form. 
The  defendants  had  no  notice  that  Nevett  and  Sons  were  not  the 
owners  of  the  twenty-three  warrants,  and  they  remained  in  the 
defendants'  hands  as  security  for  the  above-mentioned  purchase- 

28—2 
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taylob  money  and  charges,  and  also  as  a  part  securit}^  for  the  payment 
Kymer.  ol  the  prompt,  which  the  defendants  advanced  for  Nevett  and 
Sons  in  the  same  month  of  April  to  a  large  amount,  according 
to  the  usual  course  of  business  between  the  parties.  They  also 
paid  for  drawing  samples  of  the  twenty-three  chests,  and  for 
warehouse  rent  due  for  part  of  them  to  the  East  India  Company. 
Between  the  16th  of  May  and  the  28th  of  July,  1829,  the  defen- 
dants sold  sixteen  of  the  chests,  and  delivered  the  warrants  to 
the  purchasers  or  the  East  India  Company  ;  and  consigned  seven 
for  sale  to  Hamburgh. 

The  case  then  set  out  the  following  letter  from  the  plaintiff 
to  Nevett  and  Sons,  the  date  of  which  did  not  appear:  "I 
request  you  will  advise  whatever  information  you  have  to 
communicate  as  to  the  market.  I  wish  to  know  if  the  present 
prices  of  the  market  correspond  with  those  paid  on  my  account. 
If  you  think  you  cannot  realize  a  profit  by  holding  them, 
it  will  be  advisable  to  sell.  I  would  be  contented  with  a  small 
profit  at  the  time  of  purchase.  I  have  left  the  sales  in  your 
hands." 
[  328  J  The  defendants  were  in  the  habit  of  selling  for  Nevett  and 

Sons,  the  indigoes  which  they  held  on  their  account,  and  of 
shipping  such  indigoes,  by  their  direction,  to  foreign  places 
for  sale. 

On  the  8th  of  April,  1829,  Nevett  and  Sons  wrote  to  the 
defendants  as  follows:  **We  hereby  authorize  you  to  dispose 
of,  for  our  account,  any  indigo  held  by  you  for  us,  in  order  to 
reimbursing  yourselves  the  different  sums  advanced  by  you  either 
in  cash  or  by  acceptances,  as  such  acceptances  fall  due."  The 
defendants,  after  receiving  this  letter,  disposed  of  the  forty-one 
chests  in  the  manner  already  mentioned. 

On  the  17th  of  June,  Nevett  and  Sons  stopped  payment,  and 
a  commission  of  bankrupt  afterwards  issued  against  them.  At 
tliat  time,  and  also  when  the  warrants  for  the  twenty-three  chests 
were  deposited  with  the  defendants,  the  balance  of  account 
between  the  plaintiff  and  Nevett  and  Sons  was  38/.  in  their 
favour. 

The  East  India  Company's  warrant  for  delivery  of  indigo  is 
in  the  following  form  : 
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No.  To  the  East  India  Company's  warehouse-  taylob 

keeper  for  private  trade,  Billiter  Lane.  kymbr. 

You  are  desired  to  deliver  to  A.  B.  or  his  assigns  by  indorsement 
hereon,  and  the  bearer  giving  a  receipt  on  the  back  hereof,  the 
following  indigo  :  viz. 

(Then  follows  a  description  of  the  lot,  its  price,  weight,  &c.) 
Sold  him  by  the  United  East  India  Company. 
Treasury,  East  India  House,  this        day  of 

Signature  of  the  Company's 
Counter  signature.  Treasurer  or  Assistant. 

E.  F.  C.  D. 

The  case  stated  these  warrants  to  be  negotiable  instruments.        [  324  ] 
They  are  indorsed,  usually  in  blank,  by  the  persons  therein 
named,  and  are  afterwards  transferred  by  delivery,  or  by  indorse- 
ment and  delivery. 

With  respect  to  the  eighteen  chests  of  indigo  first  mentioned, 
it  became  a  question  at  the  trial,  whether  or  not  they  had  been 
paid  for  in  account  by  Nevett  and  Sons  to  the  defendants.  It 
was  referred  to  a  barrister  to  examine  into  the  accounts  and 
certify  as  to  this  point,  and  to  state  for  the  opinion  of  the  Court 
any  facts,  deemed  material  by  the  parties,  upon  which  his 
certificate  might  be  founded.  He  certified  that  the  eighteen 
chests  had  not  been  paid  for  in  account,  and  stated  the  following 
facts,  which  were  embodied  in  the  case. 

In  June,  1827,  Nevett  and  Sons,  who  were  commission  agents, 
began  to  make  purchases  of  indigo  through  the  firm  of  Kymer 
&  Co.  (the  defendants).  Nevett  and  Sons  gave  them  orders  to 
buy  certain  parcels  of  indigo,  sometimes  at  the  sales  of  the  East 
India  Company,  and  sometimes  of  individuals,  and  Kymer  &  Co. 
effected  the  purchases  in  their  own  names,  and  made  the  neces- 
sary deposits  and  payments  as  they  became  due,  and  debited  the 
account  of  Nevett  and  Sons  with  the  sums  so  paid.  Kymer  &  Co. 
received  and  kept  the  warrants  ;  and  Nevett  and  Sons,  when  they 
wanted  warrants,  applied  to  Kymer  &  Co.  for  them,  and  at  the 
same  time,  or  sometimes  a  day  or  two  before  or  after,  paid  them 
a  sum  or  sums  of  money  amounting  to  nearly  the  value  of  the 
indigo  for  which  they  so  obtained  the  warrants.     The  value  was 
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Tavlor      not  on  such  occasions  accurately  ascertained,  nor  was  there  any 

Kymbr.      express  agreement  between  Kymer  &  Co.  and  Nevett  and  Sons, 
that  the  latter  should  pay  for  the  warrants  at  the  time  they 

[  •325  J  received  *them ;  but,  from  the  nature  of  the  dealings  between 
them,  Nevett  and  Sons  considered  that  there  was  an  implied 
agreement  that  they  should  not  take  warrants  on  credit  from 
Kymer  &  Co.,  and  that  when  they  took  warrants,  Kymer  &  Co. 
should  be  placed  in  as  good  a  situation  as  if  the  warrants  had 
remained  in  their  hands.  Nevett  and  Sons  sometimes  paid  cash 
and  bills  to  Kymer  &  Co.  without  receiving  warrants,  but  never 
received  warrants  without  making  a  payment  at  or  about  the 
same  time.  In  several  instances,  Nevett  and  Sons  directed 
Kymer  &  Co.  to  effect  sales  for  them  of  indigo  purchased  on 
their  account.  This  Kymer  &  Co.  accordingly  did,  and  delivered 
the  warrants  to  the  purchasers,  and  received  payment  of  the 
price,  which  was  carried  to  the  credit  of  Nevett  and  Sons' 
account.  The  sums  so  received,  and  also  the  monies  paid  from 
time  to  time  by  Nevett  and  Sons,  were  entered  generally  to  their 
credit,  and  not  as  having  been  received  specifically  in  payment 
of  the  warrants  delivered  at  the  time  when  such  payments  were 
made,  either  to  the  purchasers  or  to  Nevett  and  Sons  as  before 
mentioned.  On  a  few  occasions  Kymer  &  Co.  lent  money  to 
Nevett  and  Sons,  and,  in  a  few  days  after  each  loan,  the  precise 
sum  lent  was  repaid.  These  sums  were  entered  generally  in  the 
account.  On  the  debit  side  they  were  not  mentioned  as  loans  to 
Nevett  and  Sons,  nor  was  the  money,  when  repaid,  entered  as  dis- 
charging the  corresponding  item  on  the  other  side  of  the  account. 
The  arbitrator  then  went  into  a  detail  of  the  state  of  accounts 
between  the  parties  from  the  31st  of  December,  1828,  till  the 
9th  of  April  following,  by  which  it  appeared  that  Nevett  and 
Sons  during  that  period  had  made  payments  exceeding  the  sum 

[  •su  ]       due  for  the  eighteen  chests,  *but  had  always  remained  indebted 
to  the  defendants,  upon  the  whole,  in  more  than  that  amount. 

In  January,  1880,  the  plaintiff  demanded  the  forty-one  chesta 
of  the  defendants,  offering  to  pay  any  brokerage  or  usual 
mercantile  charges  that  might  be  due.     Delivery  was  refused. 

On  this  case  the  points  stated  as  relied  upon  the  defendants 
were:  that  in  respect  of  the  eighteen  chests,  they  had  a  lien 
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for  the  advances  they  had  made,  and  which,  as  the  arbitrator  Tatlob 
certified,  had  not  been  repaid.  And  as  to  the  twenty- three  kyme». 
chests,  that  they  had  also  a  lien  by  the  statute  6  Geo.  lY.  c.  94, 
s.  2 :  that  Nevett  and  Sons  had  been  authorised  to  sell  by  the 
plaintiff,  and  might  execute  that  authority  through  the  defen- 
dants, who  had  in  fact  sold  and  consigned  for  sale  the  twenty- 
three  chests  before  any  demand  was  made :  that,  at  all  events, 
Nevett  and  Sons  had  a  lien  on  those  chests  to  the  amount  of  38Z. 
and  might  pledge  them  to  that  extent,  no  tender  having  been 
made  of  the  amount :  and  that  the  defendants  had  a  lien  on 
these  chests  to  the  amount  of  the  charges  they  had  paid,  of 
which  there  had  been  no  tender. 

[The  case  having  been  argued,  the  Court  took  time  for 
consideration.] 

Lord  Tenterden,  Ch.  J.  now  delivered  the  judgment  of  the        [882  J 
Court  (i).    After   stating  the   form  and  subject-matter  of 
the  action,  his  Lordship  proceeded  as  follows : 

This  case  divides  itself  into  two  parts ;  the  one  relating  to 
eighteen  chests  of  indigo,  the  other  to  twenty-three  chests. 

As  to  the  eighteen  chests,  the  short  account  of  these  is,  that 
in  September  and  October,  1828,  Nevett  and  Sons  bought, 
through  the  medium  of  the  defendants,  forty-one  chests  of  indigo 
from  the  East  Lidia  Company,  of  which  the  eighteen  were  part. 
The  defendants  paid  the  price  of  the  eighteen  chests  to  the  East 
India  Company,  and  received  the  warrants,  which  they  kept  in 
their  possession.  In  this  state  of  things,  Nevett  and  Sons,  on 
the  28th  of  October,  made  out  an  invoice  to  the  plaintiff  of  the 
eighteen  chests,  and  in  January,  1829,  the  plaintiff  paid  the 
amount  of  the  invoice  to  Nevett  and  Sons.  The  plaintiff,  though 
he  paid  the  price  to  Nevett  and  Sons,  never  had  the  possession 
of,  or  controul  over  either  the  indigo  or  the  warrants  which 
represented  it,  neither  had  his  agents,  or  the  sellers,  whichever 
of  the  two  characters  Nevett  and  Sons  filled,  either  indigo  or 
warrants :  and  no  notice  of  the  plaintiff's  claim  was  ever  given 
to  the  defendants,  till  after  they  had  done  what  the  plaintiff 
contends  is  a  conversion.  It  seems  very  doubtful,  therefore, 
(1)  Lord  Tenterdex,  Ch.  J.,  LrrrLEDALE,  J.,  Parke,  J.,  and  Taunton,  J. 
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1'AYi.oR       whether  the  plaintiff  ever  had  such  a  right  of  possession  of  the 
Kymek.       indigo   as  would  enable  him   to  maintain  an  action  of  trover 
r  ♦333  ]       against  these  defendants,  independent  *of  any  claim  which  the 
defendants  may  themselves  set  up. 

But,  supposing  the  plaintiff  had  such  a  right  to  the  possession 
as  to  enable  him  to  maintain  trover,  then  it  must  be  considered 
whether  the  defendants  had  any  such  lien  on  the  goods  as  would 
defeat  the  present  action.  They  contend  that  Nevett  and  Sons 
have  never  paid  them  for  the  eighteen  chests,  and  that,  there- 
fore, they  have  such  lien.  On  the  trial  of  the  cause  it  was 
referred  to  Mr.  Cresswell  to  ascertain  and  certify  whether  the 
eighteen  chests  had  been  paid  for  in  account  by  Nevett  and  Sons 
to  the  defendants  :  and  he  has  certified  that  they  were  not ;  but 
as  he  has  stated  the  grounds  on  which  he  has  given  his  certifi- 
cate, it  is  examinable  by  the  Court  whether  he  has  come  to  the 
right  conclusion,  and  we  are  of  opinion  that  he  has.  On  the 
part  of  the  plaintiff  it  is  contended,  that  the  items  in  the  account 
are  to  be  governed  by  the  same  rule  as  was  laid  down  in  the  case 
of  Deraijnes  v.  Noble  (i),  and  which  has  been  acted  upon  since, 
that  where  money  is  paid  to  one  party  on  a  general  account,  and 
no  direction  given  by  the  payer  as  to  its  appropriation,  and  no 
appropriation  made  by  the  payee,  the  money  paid  in  is  to  go  in 
discharge  of  the  first  items  on  the  other  side  ;  and,  therefore,  the 
money  here  having  been  paid  by  the  defendant  for  the  indigo  in 
1828,  and  the  payments  made  since  that  time  by  Nevett  and  Sons 
exceeding  all  their  debit  side  of  the  account  in  1828,  it  is  con- 
tended that  this  debt  has  been  paid.  But  we  think  the  rule  laid 
down  in  Dcvaynes  v.  Noble  does  not  apply  to  a  case  like  the 
present ;  for  here  it  appears,  that  the  general  course  of  payments 
[  *334  ]  *which  were  made  to  the  defendants  had  reference  to  and  were 
connected  with  the  warrants  for  indigo  which  Nevett  and  Sons 
received  from  the  defendants,  though  not  precisely  of  the  same 
amount,  and,  consequently,  are  not  to  be  taken  to  go  in  reduction 
of  the  first  part  of  the  account ;  and  as  Nevett  and  Sons,  at  the 
time  of  their  bankruptcy,  were  indebted  to  the  defendants,  we 
are  of  opinion,  that  the  lien  of  the  latter  continues.  The  lien 
of  the  defendants  would  not,  however,  authorize  them  to  sell  the 

(1)  15  R.  R.  151  (1  Mer.  529). 
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eighteen   chests ;    but,   as   Nevett  and   Sons,    in    April,   1829,       Taylor 
authorized  the  defendants  to  sell  any  indigo  they  had  in  order       kymkr. 
to  reimburse  themselves,  and  as  the  plaintiff  had  not  given  the 
defendants  any  notice  of  his  claim,  we  think  that  the  sale  of  the 
eighteen  chests  did  not  amount  to  a  conversion. 

For  if  a  broker  sells  or  procures  the  sale  of  goods  to  another 
person,  and  that  other  sells  the  goods  to  a  third  person  without 
delivering  possession  either  corporally  or  symbolically,  and  the 
name  of  the  third  person  is  never  mentioned  to  the  broker,  the 
broker  has  the  same  right  as  against  the  third  person  that  he 
had  against  that  person  with  whom  he  originally  dealt,  on  the 
same  principle  that  if  a  policy  of  insurance  is  effected  by  a  broker 
in  ignorance  that  it  does  not  belong  to  the  persons  by  whom  he 
is  employed,  he  has  a  lien  upon  it  for  the  amount  of  the  balance 
they  owe  him ;  as  was  held  by  Lord  Chief  Justice  Gibbs  in 
Westtiood  V.  Bell (i) ;  and  upon  the  same  principle  that  if  a  factor 
sells  goods  in  his  own  name,  the  purchaser  has  a  right  to  set 
off  a  debt  due  from  him  in  an  action  by  the  principal  for  the 
price  of  the  goods. 

Then,  with  regard  to  the  twenty-three  chests,  they  *formed  [  'sas  ] 
part  of  thirty-five  chests  which  on  the  1st  of  January,  1829,  were 
bought  by  Nevett  and  Sons,  through  the  medium  of  Mocatta, 
A  broker,  and  on  the  same  day  Nevett  and  Sons  made  out  an 
invoice  to  the  plaintiff  of  the  twenty-three  chests  as  bought 
of  them,  Nevett  and  Sons ;  and  in  that  month  of  January  the 
plaintiff  paid  Nevett  and  Sons  for  them.  Nevett  and  Sons  paid 
Mocatta  for  the  twenty-three  chests,  and  the  warrants  were 
delivered  to  them.  These  warrants,  therefore,  being  in  the 
hands  of  Nevett  and  Sons  upon  a  purchase  made  of  them  by 
the  plaintiff,  and  for  which  he  had  paid  them,  gave  the  plaintiff 
a  right  of  possession  of  the  warrants  and  the  indigo  by  which 
the  warrants  were  represented,  and  in  that  respect  the  plaintiff's 
right  is  to  be  treated  differently  from  what  it  was  as  to  the 
eighteen  chests.  On  the  2nd  of  April,  1829,  Nevett  and  Sons 
were  desirous  of  taking  out  of  the  hands  of  the  defendants 
nineteen  warrants  for  indigo,  on  which  the  defendants  had  a 
lien,  and  agreed  with  the  defendants  to  deposit  the  twenty-three 
(1)  16  B.  R.  800  (4  Camp.  349). 
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Taylor  chests  in  lieu  of  the  nineteen  chests,  which  was  done.  In  the 
Kymeb.  months  of  May  and  July,  1829,  sixteen  of  the  chests  were  sold 
by  the  defendants  to  different  purchasers,  and  in  the  same  month 
of  July  the  defendants  sent  the  remaining  seven  to  Hamburgh 
to  be  sold.  The  defendants,  therefore,  have  applied  the  twenty- 
three  chests  of  indigo  to  their  own  use,  and  the  question  then 
is,  whether  they  are  justified  in  doing  so?  They  say  they  are 
justified  under  the  terms  of  6  Geo.  IV.  c.  94. 

The  second  section  of  that  Act  says,  that  any  person  intrusted 
with  and  in  possession  of  any  bill  of  lading,  India  warrant,  dock 
warrant,  warehouse-keeper's  certificate,  wharfinger's  certificate, 
warrant  or  order  for  delivery  of  goods,  shall  be  deemed  and  taken 
[  •386  ]  to  be  the  true  *owner  of  the  goods  mentioned  in  those  documents, 
so  as  to  give  validity  to  any  contract  or  agreement  thereafter  to 
be  entered  into  by  such  person  so  intrusted  and  in  possession  as 
before  mentioned  with  any  person  for  the  sale  or  disposition  of 
the  said  goods,  or  for  the  deposit  or  pledge  thereof  as  a  security 
for  any  money  or  negotiable  instruments  advanced  or  given  upon 
the  faith  of  such  documents :  with  a  proviso  that  this  is  not  to 
apply  in  case  there  be  notice. 

Then  the  third  section  enacts,  that  in  case  any  person  shall 
accept  and  take  any  such  goods  in  deposit  or  pledge  from  any 
such  person  so  in  possession  and  intrusted  as  before-mentioned^ 
without  notice,  as  a  security  for  any  debt  or  demand  due  and 
owing  from  any  such  person  so  intrusted  and  in  possession  to 
such  person  before  the  time  of  such  deposit  or  pledge,  then 
and  in  that  case  such  person  so  accepting  or  taking  such 
goods  in  deposit  or  pledge  shall  acquire  no  further  or  other 
right  in  or  upon  or  to  the  said  goods,  or  any  such  documents^ 
than  was  possessed  or  could  have  been  enforced  by  the  said 
person  so  intrusted  and  in  possession  as  aforesaid  at  the  time  of 
such  deposit  or  pledge  as  a  security. 

The  fourth  section  cannot  be  considered  as  in  any  way  applic- 
able. The  fifth  section  enacts,  that  any  person  may  accept 
and  take  any  such  goods,  or  any  such  document,  in  deposit  or 
pledge  from  any  such  factor  or  agent,  notwithstanding  that  such 
person  shall  have  notice  that  the  person  making  such  deposit  or 
pledge  is  a  factor  or  agent ;  but  such  person  shall  acquire  no 
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further  right,  title,  or  interest  in,  upon,  or  to  such  goods  or  docu-  Taylob 
ments  than  was  possessed  or  could  have  been  enforced  by  such  kymeb. 
factor  or  agent  at  the  time  of  such  deposit  or  pledge  as  a  security. 

We  are  of  opinion  that  the  delivery  of  the  twenty-three  [  337  ] 
warrants  does  not,  under  any  of  the  provisions  of  this  Act 
of  Parliament,  give  the  defendants  any  right  to  hold  these 
warrants  from  the  plaintiff  as  a  security  for  the  debt  owing 
to  him  by  Nevett  and  Sons.  It  is  not  a  contract  for  the  sale 
of  the  goods  within  the  second  section,  neither  is  it  a  dis- 
position ;  for  to  make  it  a  disposition,  there  must  be  something 
in  the  nature  of  a.  sale  (i).  It  is,  however,  a  deposit  or  pledge 
of  the  warrants :  but  then  is  it  such  a  deposit  or  pledge  as  is  in 
the  contemplation  of  the  second  section  ?  To  come  within  that 
section  it  must  be  a  deposit  or  pledge  for  money  or  a  negotiable 
instrument  advanced  or  given  by  such  person  upon  the  faith  of 
such  documents. 

Now,  no  money  is  advanced  or  given  upon  the  faith  of  these 
documents.  Then  is  any  negotiable  instrument  given  upon  the 
faith  of  the  twenty-three  warrants  *?  Other  warrants  are  given 
upon  the  faith  of  these :  but  we  are  of  opinion  that  these  warrants 
are  not  negotiable  instruments  within  the  meaning  of  the  Act. 

The  third  section  will  not  assist  the  defendants,  for  if  the 
warrants  are  considered  to  be  deposited  as  a  pledge,  not  upon 
the  faith  of  the  documents  as  under  the  second  section,  but  for 
any  debt  due  and  owing  from  the  person  making  the  deposit  or 
pledge  before  the  time  of  the  deposit  or  pledge,  the  person  who 
accepts  the  goods  under  such  circumstances  will  acquire  no 
farther  right  than  the  person  had  who  made  the  deposit  or 
pledge.  The  fifth  section  applies  to  cases  of  deposits  or  pledges 
with  notice,  and  there  the  person  with  whom  the  goods  are 
pledged  acquires  no  further  right  than  the  party  pledging  had. 

Then,  if  the  defendants  had  no  claim  upon  the  goods,  *have       [  'SSS  ] 
they  been  guilty  of  a  conversion  ?    There  is  no  doubt  they  have ; 
the  sale  of  the  sixteen  chests  is  a  conversion,  and  so  is  also  the 
sending  the  seven  chests  to  Hamburgh  for  the  purpose  of  sale. 

We  are  therefore  of  opinion,  that  the  plaintiff  is  not  entitled  to 

(1)  See  comments  on  this  passage  452,  457;  63  L.  J.  Q.  B.  584,  586; 
in  Shefi9tatie  v.  Hilton,  '94,  2  Q.  B.       71  L.  T.  339.— R.  C. 
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Taylor  recover  in  respect  of  the  eighteen  chests ;  but  that  he  is  for  the 
Kymer.  twenty-three  chests.  The  damages  are,  by  agreement,  to  be 
settled  according  to  the  price  for  which  the  goods  were  sold, 
and  therefore  the  particular  date  of  a  letter  mentioned  in  the 
case  becomes  immaterial.  But  these  damages  must  be  reduced 
by  the  amount  of  the  debt  owing  from  the  plaintiff  to  Nevett  and 
Sons,  which  appears  to  be  38Z.  IQs.  Id. 

Judgment  to  be  entered  accordingly. 


1832.  HOBY   V.   BUILT,  Gentleman  (1). 

[  350  ]  (3  Bam.  &  Adol.  350—35^ ;  S.  0.  1  L.  J.  (N.  S.)  K.  B.  121.) 

An  attorney,  retained  to  conduct  a  cause  at  the  Assizes,  cannot  abandon 
it,  on  the  ground  of  want  of  funds,  without  giving  the  client  reasonable 
notice ;  and,  therefore,  where  an  attorney  so  retained  gave  notice  to  his 
client  on  the  Saturday  before  the  commission  day  (which  was  on  a 
Thursday)  that  he  would  not  deHver  briefs,  unless  he  was  furnished  with 
funds  for  counsel's  fees,  and  they  not  being  furnished,  counsel  were  not 
instructed,  and  a  verdict  passed  against  the  client;  it  was  held,  in  an 
action  against  the  attorney  for  negligence,  that  the  jury  were  properly 
dii*ected  to  find  for  the  plaintiff  if  they  thought  the  attorney  had  not 
given  reasonable  notice  to  the  client  of  his  intention  to  abandon  the  cause. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  an 
action  was  depending  between  B.  Budge  and  Hoby,  and  that  the 
now  defendant,  in  consideration  of  a  retainer  as  an  attorney, 
undertook  to  attend  to  and  manage  it  for  Hoby  ;  that  notice  of 
trial  was  given  on  the  26th  of  January,  1830,  for  the  next 
Hereford  Assizes,  and  that  it  was  the  defendant's  duty,  and 
he  undertook,  within  a  reasonable  time  before  the  action  came 
on,  to  deliver  briefs  to  counsel,  and  instruct  them  to  appear  at 
the  trial  and  defend  the  said  action ;  that  though  he  knew  that 
Hoby  had  a  good  defence  to  the  action,  and  had  subpoenaed 
witnesses  for  his  defence,  yet  he  neglected  to  deliver  briefs  and 
instruct  counsel,  whereby  the  cause  was  taken  as  undefended, 
and  a  verdict  passed  for  the  then  plaintiff,  who  had  judgment 
for  991.  lOs.  against  Hoby,  the  present  plaintiff,  and  took  his 
goods  in  execution.  The  second  count  stated,  that  the  defendant 
undertook  to  manage  the  cause  in  a  skilful  manner,  but  that  he 
(1)  Cp.  UiuJerwoo^l  v.  Lewisy  '94,  2  Q.  B.  306,  64  L.  J.  Q.  B.  60. 
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did  not  appear,  and  concluded  like  the  first  count ;  and  the  third         Hoby 
charged  negligence  generally.    The  fourth,  fifth,  and  sixth  counts        built. 
were  similar  in  form  to  the  first  three,  but  referred  to  an  action 
brought  by  H.  Watkins  against  the  present  plaintiff,  wherein  he 
recovered  72Z.  10«.,  and  took  his  body  in  execution.      Plea,  non 
assumpsit. 

At  the  trial  before  Bosanquet,  J.,  at  the  Spring  Assizes  for 
Hereford,  1831,  it  appeared  in  evidence,  that  two  *actions  were  [  '^^i  ] 
depending  against  Hoby,  one  of  them  at  the  suit  of  Eudge,  and 
the  other  at  the  suit  of  Watkins ;  and  that  Hoby  had  retained 
the  defendant  (an  attorney)  to  defend  both  the  actions  at  the 
Assizes  for  that  county,  and  the  defendant  Built  so  late  as 
Monday,  the  20th  of  March,  1831,  (Thursday  the  24th  being 
the  commission  day  at  Hereford),  caused  subpoenas  to  be  issued 
in  the  cause,  and  on  Saturday  the  26th,  the  witnesses  being  in 
attendance,  the  causes  were  taken  as  undefended,  and  verdicts 
found  for  the  plaintiffs ;  on  which  judgments  were  entered  up, 
and  Hoby  was  taken  in  execution.  On  the  part  of  the  defendant 
it  was  proved,  that  on  the  Saturday  (18th  of  March)  before  the 
commission  day,  the  defendant  came  to  Hoby  with  one  Wood- 
house,  an  attorney,  and  said  that  he  had  recommended  Hoby  to 
let  Woodhouse  prepare  the  briefs,  and  conduct  the  rest  of  the 
defence ;  and  Hoby  directed  Woodhouse  to  do  so,  and  Woodhouse 
then  engaged  to  prepare  the  briefs  and  conduct  the  defence,  on 
condition  that  Hoby  would  furnish  him  with  funds  to  fee  counsel. 
Hoby  never  did  supply  those  funds,  and  briefs  were  not  delivered. 
It  further  appeared  that  Woodhouse  had  frequently  before  taken 
business  into  Court  for  Built,  and  managed  it  for  him ;  and  that 
on  the  occasion  in  question,  he  had  charged  Built  for  the 
business  done  for  Hoby,  and  considered  him  (BuUt)  as  pay- 
master. It  was  contended  by  the  defendant's  counsel,  first,  that 
the  duty  of  delivering  briefs  had,  by  consent  of  the  plaintiff, 
been  transferred  from  Built  to  Woodhouse;  and,  secondly, 
assuming  that  Woodhouse  acted  merely  as  the  agent  of  Built, 
still  the  latter  had  done  all  which,  under  the  circumstances,  he 
was  bound  to  do ;  for  an  attorney  who  undertakes  a  cause  is  not 
bound  to  continue  it  without  *funds,  but  may,  at  any  time,  refuse  [  ••^•">2  ^ 
to  go  on  with  it,  after  giving  his  client  notice. 
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HoBY  The  learned  Judge  told  the  jury  that  the  plaiiitiflf  undoubtedly 

Built.  was  not  entitled  to  recover,  if  it  was  agreed  between  all  the 
parties,  that  after  Saturday  the  18th  of  March,  Built  should 
cease  to  be  the  attorney  ;  and  he  left  it  to  them  to  say,  whether, 
after  that  time,  Woodhouse  acted  as  the  attorney  of  Hoby,  or 
merely  as  the  agent  of  Built. 

As  to  the  other  point,  he  was  of  opinion  that  although  an 
attorney  who  undertakes  a  cause  is  not  bound,  at  all  events  to 
proceed  with  it  if  he  is  not  supplied  with  funds,  yet,  that  an 
attorney  who  has  undertaken  a  defence  with  a  view  to  trial, 
cannot  abandon  it  on  the  eve  of  the  Assizes,  without  giving  his 
client  a  reasonable  opportunity  of  resorting  to  other  assistance ; 
and  he  directed  them  to  consider  whether  the  notice  given  in 
this  case  was,  with  reference  to  all  the  circumstances,  reason- 
able in  that  respect.  The  jury  found  a  verdict  for  the  plaintiff, 
with  166Z.  10«.  damages.  In  last  Easter  Term  a  rule  nisi  was 
obtained  for  a  new  trial,  on  the  ground  of  misdirection. 

LudhnVy  Serjt.  and  Talfourd  now  shewed  cause  : 

The  jury  here  have  found  that  the  defendant  did  not  give 
a  reasonable  notice  of  the  necessity  of  funds  being  produced.  If 
so,  he  could  not  abandon  his  client  on  the  eve  of  the  trial.  In 
Mordecai  v.  Solomon  (i)  the  Court  said,  that  when  an  attorney 
has  commenced  a  suit  upon  the  credit  of  his  client,  he  ought  to 
proceed  in  it,  although  the  client  do  not  bring  him  money  every 
£  •363  ]  time  he  *applies  for  it.  And  in  Cresswell  v.  Byron  (2)  Lord  Eldom 
said,  "  The  Court  of  Common  Pleas,  when  I  was  there,  held, 
that  an  attorney  having  quitted  his  client  before  trial,  could  not 
bring  an  action  for  his  bill."  In  Rowson  v.  Earle  (3)  the  attorney 
gave  notice  that  he  would  give  up  the  papers  for  want  of  funds, 
and  no  question  was  made  as  to  the  reasonableness  of  the  notice ; 
but  here  the  jury  have  found  there  was  not  reasonable  notice. 

Thesiger,  in  support  of  the  rule : 

It  is  not  necessary  to  contend  that  an  attorney  may  abandon 
his  client  at  the  eve  of  trial ;  but  here,  when  the  plaintiff  was 

(1)  Sayer,  172.  (3)  M.  &  M.  538.    And  see  1  Sid. 

(2)  9  E.  R.  275  (14  Yes.  271).  31. 
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told  in  sufficient  time  that  funds  were  required,  he  made  no  Hoby 
objection  to  the  demand;  and  it  is  evident  that  there  was  an  built. 
understanding  that  it  should  be  complied  with.  He  has,  there- 
fore, no  right  to  complain  of  the  defendant's  not  appearing  at 
the  trial.  In  Mordecai  v.  Solomon  (i)  it  did  not  appear  that  the 
money  was  wanted  for  any  particular  purpose.  And  Lord  Eldon, 
in  Cresswell  v.  Byron,  does  not  say  that  notice  was  given  before 
the  attorney  quitted  his  client.  Rowson  v.  Eark  is  a  very  strong 
authority  for  the  defendant.  There  Lord  Tbntbrdbn  says,  "  It 
is  not  to  be  expected  that  any  attorney  will  carry  on  a  cause  of 
an  indefinite  length,  unless  he  is  furnished  with  funds  so  to  do. 
He  (the  plaintiff)  had  a  right,  undoubtedly,  to  say  he  would  not 
go  on,  unless  he  was  furnished  with  the  means  so  to  do." 

Lord  Tbntbrdbn,  Ch.  J. : 

The    learned.  Judge's   direction   was    quite  correct.     If    an 
attorney  desires  to  quit  his  client,  he  must  give  him  reasonable 
notice.     It  was  left  *to  the  jury  as  a  fact  to  say  whether  reasonable       [  *354  ] 
notice  was  given  in  this  case  or  not,  and  they  have  found  that  it 
was  not. 

LiTTLEDALB,  J.  : 

The  law  was  laid  down  most  correctly  to  the  jury.  There  was 
not  sufficient  time  to  have  the  attorney  changed  between 
Saturday  and  Thursday,  and  there  might  have  been  a  difficulty 
in  the  plaintiff's  raising  the  money  in  that  time.  Under  the 
circumstances  of  this  case,  the  defendant  should  at  least  have 
had  an  application  made  to  the  Court  to  postpone  the  trial. 

Taunton  and  Pattbson,  JJ.  concurred. 

Rule  discharged. 

(1)  Sayer,  172. 
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18.H2.  STEPHENS,  Clerk,  v.  BADCOCK  (l). 


[  »54  ] 


(3  Barn.  &  Adol.  354—362;  S.  C.  1  L.  J.  (N.  8.)  K.  B.  7o.) 

J.,  an  attorney,  who  was  accustomed  to  receive  certain  dues  for  tho 
plaintiff,  his  client,  went  from  home,  leaving  B.,  his  clerk,  at  the  office*. 
B.,  in  the  absence  of  his  master,  received  money  on  account  of  the  above 
dues  for  the  client  (which  he  was  authorized  to  do,)  and  gave  a  receipt 
signed  "B.,  for  Mr.  J."  J.  was  in  bad  cii'cumstances  when  he  left  home, 
and  he  never  returned,  but  it  did  not  appear  that  his  intention  so  to  act 
was  known  at  the  time  of  the  payment  to  B.  B.  afterwards  refused  to 
pay  the  money  over  to  the  client,  and  on  assumpsit  brought  against  him 
for  money  had  and  received,  it  was 

Held,  that  the  action  did  not  lie ;  for  that  the  defendant  received  the 
money  as  the  agent  of  his  master,  and  was  accountable  to  him  for  it,  the 
master  on  the  other  hand  being  answerable  to  the  client  for  the  sum 
received  by  his  clerk ;  and  there  was  no  privity  of  contract  between  the 
present  plaintiff  and  defendant. 

Assumpsit  for  money  had  and  received,  itc.  Plea,  the  general 
issue.  At  the  trial  before  Taunton,  J.,  at  the  Cornwall  Lent 
Assizes,  1831,  the  following  facts  appeared.  The  plaintiff  was 
rector  of  Ludgvan  near  Penzance ;  the  defendant  had  been  clerk 
to  Mr.  Samuel  John,  an  attorney,  whom  the  plaintiff  had  for 
several  years  employed  to  receive  his  rents  and  tithes.  On  the 
10th  of  August,  1829,  John,  being  in  embarrassed  circumstances, 
[  'Sos  ]  left  his  home ;  he  had  not  returned,  and  *a  commission  of  bank- 
rupt had  issued  against  him,  when  this  action  was  brought. 
After  his  departure,  and  before  the  cause  of  it  was  known  in  his 
office,  Reynolds,  his  principal  clerk,  who  had  occasionally 
received  payments  for  him  in  his  absence,  went  to  attend  Bodmin 
Assizes,  leaving  the  defendant  behind.  At  the  Assizes,  at  some 
time  from  the  18th  to  the  20th  of  August,  Reynolds  first  heard 
that  John  tv^as  not  likely  to  return.  In  Reynolds's  absence  one  of 
the  plaintiff's  parishioners  called  at  the  ofiice  to  pay  9Z.  Os.  2d., 
on  account  of  a  composition  for  tithes.  The  defendant  said  that 
Mr.  John  was  absent,  but  he  would  receive  the  money  (which  he 
was,  in  fact,  authorized  by  Reynolds  to  do) ;  it  was  paid  to  him, 
and  he  gave  a  stamped  receipt  for  the  sum,  as  follows :  "  Received 
.  20th  August,  1829,  of  Mr.  H.  T.,  91.  Os.  2d.,  for  half  a  year's 
composition  for  tithes  due  to  Rev.  J.  S.  at  Lady  Day  last  past, 

(1)  Cited  and  distin^ished  by  Lord      (II.  L.  1883)  8  App.  Cas.  874,  886; 
BlaCKBUUX   in  Mildred  v.  Muhjkhuh      03  L.  J.  Q.  B.  33,  39. — B.  V. 


VOL.  XXXVII.]     1832.     K.  B.     8  B.  &  AD.  355— 361.  449 

for  Mr.  S.  John,  John  Badcock."     On  Reynolds's  return  the     Stephens 

defendant  accounted  to  him  for  other  sums  received  during  his     badcook. 

absence,  but  said  nothing  of  this :  nor  did  Reynolds  know  of  this 

payment  till  the  end  of  the  year.    Reynolds  stated,  that  at  the 

time  of  these  transactions,  John  was  indebted  to  the  plaintiff  on 

the  balance  of  account  between  them.     It  did  not  appear  that 

the  defendant  had  any  claim  upon  John.     The  defendant  having 

refused  to  pay  the  plaintiff  the  91.,  (which  he  had  not  paid  over 

to  John  or  his  estate,)  this  action  was  brought  to  recover  it. 

Two  objections  in  point  of  law  were  taken  at  the  trial:   first, 

that,  as  the  defendant  acted  only  as  clerk  to  John  in  receiving 

the  sum  in   question,   the  action   should   have   been   brought 

against  his  principal ;  to  which  point  Sadler  v.  Evans  (i)  and 

Miller    v.   Ari8{2),   in   which    Lord   *Kbnyon    recognized  the       [  *356  ] 

principle  of   the  former   case,  were  cited:   secondly,   that  the 

plaintiff  could  not  recover  the  money  as  had  and  received  by 

the  defendant  to  his  use,  there  being  no  privity  of  contract 

between  them ;  as  to  which  WiUiarm  v.  Everett  (3)  was  referred 

to.     Taunton,  J.  thought  the  money  was  recoverable,  as  having 

been  paid  to  the  defendant  under  a  mistake,  and  not  paid  over 

by  him  to  his  principal  before  notice.     He  therefore  directed 

a  verdict  for  the  plaintiff,  giving  leave  to  move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  for  that  purpose,  [and  cause 

fihewn,  the  Court  took  time  for  consideration.] 

LoBD  Tenterden,  Ch.  J.  now  delivered  the  judgment  of  the       [  36i  ] 
Court  (4).    After  stating  the  facts  of  the  case,  his  Lordship 
proceeded  as  follows : 

Under  these  circumstances  my  learned  brother  who  tried  the 
cause,  thought  that  the  sum  in  question  might  be  recovered  from 
the  defendant  as  money  paid  to  him  in  a  mistake.  But  we  are 
of  opinion  that  it  cannot  be  so  recovered.  It  is  perfectly  clear 
that  the  defendant  received  it  as  the  agent  or  servant  of  John, 
and  must  have  paid  it  over  to  him  if  he  had  returned.  The 
receipt  given  was  the  receipt  of  John,  and  (if  he  had  not  been    * 

(1)  4  Burr.  1984.  (4)    Lord     Tenterden,     Ch.      J., 

(2)  1  Selw.  N.  P.  92,  n.,  8th  ed.  Littledale,    J.,     Taunton,    J.,     and 

(3)  13  R.  R.  315  (14  East,  582).  Patteson,  J. 
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Stbphbns  bankrupt)  would  have  been  evidence  against  bim  in  an  action 
Badcook.  brought  by  the  present  plaintiff!  This  differs  from  the  case 
[  •362  ]  decided  in  the  former  part  of  the  Term,  where  a  *party  was 
held  to  have  received  money,  belonging  to  a  bankrupt's  estate, 
on  behalf  of  the  general  body  of  creditors,  and  not  for  an 
assignee  who  had  become  lunatic.  There  the  defendant  could 
have  no  authority  to  receive  it  for  the  lunatic  assignee ;  here 
Badcock  was  clearly  the  agent  of  John  when  he  received  the 
money,  and  did  receive  it  in  that  capacity.  On  the  ground  then 
that  there  was  no  privity  of  contract  between  the  defendant  and 
plaintiff,  but  that  the  privity  of  contract  was  between  the  defen- 
dant and  John,  and  between  John  and  the  plaintiff,  we  think  the 

rule  for  a  nonsuit  must  be  made  absolute. 

Rule  ahsolute. 


1832.  WHIPPY  AND   Another  v.  HILLARY. 

AprUlB,         ^g  ^^^  ^  ^^^^  .399—401 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  178 ;  S.  C.  at  Nisi 
[  399  ]  Priu8,  5  Car.  &  P.  209.) 

The  Statute  of  Limitations  is  not  barred  by  a  letter  in  which  the 
defendant  states  that  family  arrangements  have  been  making  to  enable 
him  to  discharge  the  debt;  that  funds  have  been  appointed  for  that 
purpose,  of  which  A.  is  trustee ;  and  that  the  defendant  has  handed  the 
plaintiff's  account  to  A. ;  that  some  time  must  elapse  before  payment, 
but  that  the  defendant  is  authorised  by  A.  to  refer  the  plaintiff  to  him 
for  any  further  infonnation. 

Eor,  by  the  statute  9  Geo.  IV.  c.  14,  s.  1,  the  acknowledgment  in 
writing  to  bar  the  statute  must  be  signed  by  the  party  chargeable  thereby ; 
and  such  letter  does  not  charge  the  defendant. 

Assumpsit  for  goods  sold  and  delivered.  Pleas,  the  general 
issue  and  Statute  of  Limitations,  upon  which  issue  was  joined. 
At  the  trial  before  Littledale,  J.,  at  the  sittings  for  Middlesex 
after  last  Hilary  Term,  the  only  question  was,  whether  or  not 
[  •400  ]  the  following  letter,  *written  by  the  defendant  to  the  plaintiffs, 
was  sufficient  to  take  the  case  out  of  the  statute. 

"I  have  hitherto  deferred  writing  to  you  regarding  your 
demand  upon  me,  in  consequence  of  some  family  arrangements 
through  which  I  should  be  enabled  to  discharge  your  account, 
and  which  were  in  progress,  not  having  been  completed.  I  have 
now  the  satisfaction  to  inform  you,   that  an  appointment  of 
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sufficient  funds  has  been  made  for  this  purpose,  of  which  Whippt 
H.  Y.,  Esq.,  Essex  Street,  Strand,  is  one  of  the  trustees,  to  whom  hillart. 
1  have  given  in  a  statement  of  your  account,  amounting  to 
98Z.  88.  It  will,  however,  be  unavoidable  that  some  time  must 
elapse  before  the  trustees  can  be  in  cash  to  make  these  pay* 
ments,  but  I  have  Mr.  Y.*s  authority  to  refer  you  to  him  for  any 
further  information  you  may  deem  requisite  on  this  subject." 

The  learned  Judge  directed  a  nonsuit,  giving  leave  to  move  to 
enter  a  verdict  for  the  plaintiffs. 

Campbell  now  moved  accordingly  : 

This  letter  takes  the  case  out  of  the  statute.  A  direct  promise 
to  pay  is  not  requisite,  and  the  letter  contains  a  plain,  unqualified 
admission  of  the  debt  and  its  amount,  upon  which  the  law  will 
raise  a  promise.  This  would  have  been  the  construction  of 
a  verbal  acknowledgment  in  the  same  terms  before  the  Act 
9  Geo.  IV.  c.  14 :  Tanner  v.  Smart  (i) ;  and  that  statute  makes 
no  difference  in  the  interpretation:  Haydon  v.  Williams  (2),  but 
only  requires  that  the  acknowledgment  shall  have  been  reduced 
to  writing.  The  defendant  here  says,  that  the  debt  is  to  be 
liquidated  out  of  certain  funds  in  the  hands  of  trustees ;  but 
there  *is  no  authority  for  saying,  that  the  mere  indication  of  a  [  *40i  ] 
particular  manner  in  which  the  debt  is  to  be  discharged  will  rebut 
the  implied  promise  raised  by  an  unconditional  acknowledgment. 

LoBD  Tenterden,  Ch.  J. : 

The  words  of  the  Act  are,  **  unless  such  acknowledgment  or 
promise  shall  be  made  or  contained  by  or  in  some  writing  to  be 
signed  by  the  party  chargeable  thereby."  The  defendant  him- 
self must  be  chargeable  by  the  instrument  relied  upon  to  bar  the 
statute.  That  was  not  so  here.  I  think,  therefore,  the  rule 
ought  not  to  be  granted. 

LiTTLBDALE,  J.  concurred. 

Pabke,  J. : 

The  endeavour  here  is  to  raise  a  promise  on  the  letter  produced, 
contrary  to  what  the  instrument  itself  impUes.    It  is  clear  the 
(1)  30  E.  B.  461  (6  B.  &  C.  603).  (2)  33  E.  E.  415  (7  Bing.  163). 
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Whippy      defendant  did  not  mean  to  render  himself  personally  chargeable ; 
Hillary,     h©  only  refers  to  others  by  whom  the  debt  is  to  be  paid.     There 
is  no  ground  for  the  rule. 

Pattbson,  J.  concurred. 

Rule  refiLsed. 


1832.  EGBERTS  V.   HAVELOCK  (1). 

^P^^'  (3  Bam.  &  Adol.  4(H— 406.) 

[  ^^^  ]  A  ship  outward-bound  with  goods,  being  damaged  at  sea,  put  into  a 

harbour  to  receive  some  repairs  which  had  become  necessary  for  the 
continuance  of  her  Toyage,  and  a  shipwright  was  engaged,  and  xmder- 
took,  to  put  her  into  thorough  repair.  Before  this  was  completed  he 
required  payment  for  the  work  already  done,  without  which  he  refused 
to  proceed  ;  and  the  vessel  remained  in  an  unfit  state  for  sailing : 

Held,  that  the  shipwright  might  maintain  an  action  for  the  work 
already  done,  though  the  repair  was  incomplete,  and  the  vessel  thereby 
kept  from  continuing  her  voyage,  at  the  time  when  the  action  was 
brought. 

Assumpsit  for  work  and  materials,  &c.  Plea,  the  general  issue. 
At  the  trial  before  BoUand,  B.,  at  the  last  Spring  Assizes  for 
Pembrokeshire,  it  appeared  that,  in  November,  1830,  a  ship,  of 
which  the  defendant  was  owner,  and  which  was  chartered  with  a 
cargo  of  iron  from  Cardiff  to  Alexandria,  went  into  Milford  Haven 
in  a  damaged  state,  and  the  plaintiff  was  employed,  and  under- 
took, to  put  her  into  thorough  repair.  Before  this  was  completed, 
a  dispute  arose  between  the  parties ;  the  plaintiff  was  called  upon 
to  put  the  vessel  into  a  fit  state  to  continue  her  voyage,  but 
refused  to  do  so  till  he  was  paid  for  the  work  already  done,  and 
[  *405  ]  for  which  *this  action  was  brought ;  the  defendant,  objecting  to 
the  charges,  would  not  pay  the  sum  demanded ;  and  the  vessel 
was,  consequently,  detained  in  an  unfit  state  for  sailing  till  the 
commencement  of  this  action.  For  the  defendant  it  was  objected, 
that  the  action  did  not  lie,  inasmuch  as  the  plaintiff  had  not 
completed  his  contract,  and  as  long  as  that  was  the  case,  the 
work  already  done  was  unavailable  to  the  purpose  for  which  it 
had  been  required.     The  learned  Judge  directed  a  verdict  for  the 

(1)  Cited    and    distinguished    by      (1867)  L.  R.  2  C.  P.  651,  660;   36 
Blacebubn,  J.,  in  Apphhy  v.  Myers      L.  J.  C.  P.  331,  335.— B.  C. 
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plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter  a      Robebts 
nonsuit.  Havelock. 

Chilton  now  moved  accordingly  : 

The  plaintiff's  undertaking  was  to  put  the  vessel  into  thorough 
repair,  and  this  was,  as  the  whole  transaction  shews,  with 
reference  to  a  particular  purpose,  the  continuation  of  the  voyage. 
Till  the  vessel  was  repaired  sufficiently  for  that  purpose,  the 
plaintiff  had  no  right  to  call  for  payment.  His  contract  was 
entire,  and  he  cannot  recover  for  a  part  performance  of  it :  Sinclair 
V.  Bowles  (i).  The  work  must  be  fully  performed  before  an  action 
of  assumpsit  can  be  brought  in  respect  of  it :  2  Wms.  Saunders, 
350,  n.  (2).  The  same  may  be  inferred  from  Muckhxv  v. 
Mangles  (2).  There  is,  indeed,  an  exception  to  this,  where  the 
defendant  has  derived  some  benefit  from  the  work  so  far  as  it  has 
been  completed ;  but  where  the  service  has  been  abortive  and  no 
benefit  received,  the  action  does  not  lie :  Farnsworth  v.  Garrard  (3). 
Here,  the  vessel  has  not  yet  been  delivered  to  the  defendant,  and 
her  voyage  has  been  lost :  the  object,  therefore,  for  which  the 
repairs  were  to  be  made,  has  been  defeated. 

Lord  Tbnterden,  Ch.  J. :  .  [  *06  ] 

I  have  no  doubt  that  the  plaintiff  in  this  case  was  entitled  to 
recover.  In  Sinclair  v.  Bowles  (i),  the  contract  was  to  do  a 
specific  work  for  a  specific  sum.  There  is  nothing  in  the  present 
case  amounting  to  a  contract  to  do  the  whole  repairs  and  make 
no  demand  till  they  are  completed.  The  plaintiff  was  entitled  to 
say,  that  he  would  proceed  no  further  with  the  repairs  till  he  was 
paid  what  was  already  due. 

LiTTLBDALB,  J.  : 

The  plaintiff  undertook  this  work  in  the  same  way  as  ship- 
wrights ordinarily  do.  It  does  not  follow  from  any  thing  that 
passed,  that  he  might  not  stop  from  time  to  time  in  the  course 
of  the  work,  and  refuse  to  proceed  till  he  was  supplied  with 
money. 

(1)  32  E.  E.  589  (9  B.  &  C.  92).  (3)  10  R.  E.  624  (1  Camp.  38). 

(2)  9  E.  E.  784  (1  Taunt.  318). 
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RoBKBTB      Parke,  J. : 

V. 

Havblock.  If  there  had  been  any  specific  contract  on  the  part  of  the 
plaintiff  for  completing  the  work,  the  argument  for  the  defendant 
might  have  had  much  weight.  But  this  was  only  a  general 
employment  of  the  plaintiff  by  the  defendant,  in  the  same  way 
as  all  shipwrights  are  employed.  I  think,  therefore,  there  can 
be  no  rule. 

Patteson,  J.  concurred.  ^^^^^  ^^^^^^^ 


1882.  WEAVER  V.  PEICE   and   Another  (1). 

April  10.  ' 

^ (3  Barn.  &  Adol.  409-411 ;  S.  C.  1  L.  J.  (N.  S.)  M.  C.  90.) 

*■        ■'  Trespass  lies  against  magistrates  for  granting  a  warrant  to  levy  poor 

rates,  if  the  party  distrained  upon  has  no  land  in  the  parish  in  which  the 
rate  was  made. 

Trespass  for  distraining  and  impounding  a  heifer.  Plea,  the 
general  issue.  At  the  trial  before  Bosanquet,  J.,  at  the  Spring 
Assizes  for  the  county  of  Flint,  1832,  the  following  appeared  to 
be  the  facts  of  the  case.  The  plaintiff  was  the  occupier  of  a  field 
called  Wet  Cushion  Field,  containing  three  acres  of  land,  in  the 
county  of  Flint.  The  defendants  were  two  justices  of  the  peace 
for  that  county,  and  they,  on  the  13th  of  April,  1831,  on  the 
application  of  the  churchwardens  and  overseers  of  the  parish  of 
Overton,  granted  a  warrant,  reciting,  that  by  a  rate  duly  made, 
allowed,  and  published,  the  plaintiff,  an  occupier  of  land  in  the 
parish  of  Overton,  was  rated  and  assessed  for  and  towards  the 
relief  of  the  poor  of  that  parish  in  the  sum  of  3«.,  and  it  appeared 
to  the  justices,  upon  the  oath  of  the  overseer,  that  that  sum  had 
been  demanded  of  the  plaintiff,  and  he  had  refused  to  pay  the 
[  '410  ]  same,  and  had  not  shewn  any  *sufficient  cause  why  it  should  not 
be  paid ;  the  warrant,  therefore,  required  the  churchwardens  and 
overseers  to  make  distress  of  the  goods  and  chattels  of  the 
plaintiff,  &c.  The  money  having  been  levied  under  this  warrant, 
the  question  at  the  trial  was,  whether  the  field  in  question  was  in 
the  parish  of  Overton,  or  in  that  of  Erbistock.  It  was  objected 
that  in  the  present  case  trespass  was  not  maintainable  against 
(1)  See  now  11  &  12  Viot.  c.  44,  s.  4. 
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the  justices,  but  that  the  remedy  was  by  appeal  against  the  rate.      Wbaveb 
The  learned  Judge  was  of  opinion,  that  the  magistrates  had  no        pbioe. 
jurisdiction  to  order  the  money  to  be  levied  upon  the  plaintiff  if 
he  had  no  land  in  the  parish  of  Overton,  and  if  so,  that  the  action 
lay.    A  verdict  having  been  found  for  the  plaintiff, 

Wightman  now  moved  for  a  new  trial : 

The  proper  remedy  was  by  appeal,  and  not  by  the  present 
action  :  Durrani  v.  Boys  (i). 

(Parke,  J. :  There  the  objection  to  the  rate  was  one  which 
might  be  taken  on  appeal.  The  plaintiff  was  a  parishioner.  Here 
there  was  no  rate  affecting  the  plaintiff's  land  in  the  parish  of 
Erbistock.) 

The  plaintiff  is  rated  as  an  occupier  of  land  in  Overton,  and  the 

magistrates,  on  the  application  of  the  overseers,  grant  the  warrant 

for  non-payment  of  the  rate  made  upon  him  in  respect  of  his  land 

in  Overton.     He  did  not  appear  before  them  on  the  summons,  to 

object  that  he  had  no  rateable  property  in  Overton;  and  how 

are  the  justices  to  know  that  he  had  none  ?    If  the  action  would 

lie  in  this  case,  every  person  who  disputes  the  rateability  of  his 

property  might  try  the  question  in  an  action  against  the  justices. 

It  would  be  hard  upon  magistrates,  if  they  were  bound  to  ascertain 

at  their  *own  peril  whether  a  party  who  appears  on  the  face  of      [  •4ii  ] 

the  rate  to  be  duly  rated,  really  has  the  property  for  which  he  is 

rated  or  not. 

LoBD  Tenterdbn,  Ch.  J. : 

There  was  not,  in  this  case,  any  rate  whereby  the  plaintiff 
could  be  duly  assessed  to  the  relief  of  the  poor  of  the  parish 
of  Overton ;  for,  in  the  result,  it  turned  out  that  he  was  not  an 
occupier  of  any  land  in  that  parish.  That  being  so,  the  defen- 
dants had  no  authority  to  order  any  distress  for  a  rate  to  be 
levied  of  his  goods.    They  are,  therefore,  liable  in  trespass. 

Rule  refused. 
(1)  3  B.  E.  268  (6  T.  E.  380). 
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1882.  The  mayor,   ALDERMEN,  and  BURGESSES  of 

'^^—^'  NEWPORT  V.  SAUNDERS. 

C  *^^  ^  (3  Barn.  &  Adol.  411-413  ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  147.) 

Assumpsit  may  be  maintained  by  the  owner  of  a  market,  for  stallage, 
and  that  without  shewing  any  contract  in  fact  between  him  and  the 
occupier  of  the  stall. 

Assumpsit  for  tolls  and  stallage.  At  the  trial  before  Park,  J., 
at  the  Spring  Assizes  for  "Winchester,  1832,  the  jury  found  a 
verdict  for  the  plaintiffs  on  the  count  for  stallage,  with  Is. 
damages ;  and  were  discharged  of  the  issue  as  to  the  tolls. 

Coleridge^  Serjt.  now  moved  for  a  rule  to  enter  a  nonsuit, 
on  the  ground  that  in  the  absence  of  evidence  of  any  con- 
tract in  fact,  either  express  or  to  be  implied,  assumpsit 
was  not  maintainable  for  stallage : 

In  The  Mayor  of  Northampton  v.  JVard  (i)  it  was  said  by 
the  CouBT,  ''that  trespass  was  the  proper  form  of  action,  and 
that  neither  debt  nor  assumpsit  would  lie "  (for  stallage)  ; 
[  •412  ]  "  nor  could  the  owner  of  the  soil  distrain,  because  there  *iB 
not  any  certain  fixed  sum  or  duty,  or  contract  express  or 
implied.''  Here  the  evidence  shewed  that  there  was  no  con- 
tract for  stallage.  Assumpsit  for  use  and  occupation  may  be 
maintained,  because  there  is  an  implied  contract  to  pay  what 
the  value  may  be  found  to  be ;  but  there  is  no  such  implied 
contract  in  the  case  of  stallage.  And  there  is  no  analogy 
between  the  two  cases.  In  the  ordinary  case  of  occupation  of 
land  for  agricultural  or  other  purposes,  the  owner  of  the  land 
may  exercise  an  option  ;  and  therefore,  where  the  fact  is  found, 
a  contract  may  well  be  presumed ;  a  permission  on  the  part  of 
the  owner,  and  an  acceptance  of  a  demise  on  that  of  the  tenant ; 
but,  in  the  case  of  stallage,  the  owner  of  the  market  has  no 
option ;  he  must  permit  the  public  to  resort  to  the  market,  and 
cannot  refuse  to  any  one  the  right  to  occupy  his  land  by  a  stall 
for  the  purpose  of  exposing  his  wares  to  sale,  who  will  pay  him 
the  accustomed  or  reasonable  stallage;  the  person,  therefore, 
enters  lawfully,  though  without  the  owner's  consent ;  and  by 

(1)  2Str.  1239:  1  Wils.  115. 
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refusing  to  pay  the  stallage  when  due,  he  (to  use  the  language  of    matob,  &c. 
the  Court  in  the  case  cited  (i)  ),  "  misbehaves  and  becomes  a  i,. 

trespasser  ab  initio.''  Saundees. 

Lord  Tenterden,  Ch.  J. : 

I  do  not  see  any  objection  to  the  form  of  action.  Tolls  may  be 
recovered  in  assumpsit,  and  no  proof  is  given  of  any  thing  like  a 
contract  by  the  party  against  whom  the  claim  is  made.  Evidence 
is  given  of  the  right  to  receive  them,  and  that  is  always  deemed 
sufficient.  Stallage  is  not  distinguishable  from  tolls  in  that 
respect.  The  party  entitled  to  stallage  may  waive  the  tort.  In 
The  Mayor  of  Northampton  v.  Ward  (i)  the  Court  decided  that 
trespass  was  maintainable  ;  *but  what  was  said  as  to  bringing  [  "^is  ] 
debt  or  assumpsit,  was  extra-judicial. 

LiTTLEDALE,  J.  : 

Assumpsit  lies  for  the  use  and  occupation  of  premises  at  the 
suit  of  the  owner.  Now  stallage  is  a  satisfaction  to  the  owner  of 
the  soil  for  the  liberty  of  placing  a  stall  upon  it.  If  assumpsit 
be  maintainable  in  the  one  case,  there  is  no  reason  it  should  not 
in  the  other. 

Parke  and  Patteson,  JJ.  concurred. 

Rule  refused. 


SABOURIN   V.  MARSHALL  and  Another.  i832. 

April  26. 
(3  Bam.  &  Adol.  440—444 ;  S.  C.  (nom.  Lahourin  v.  Marshall),  1  L.  J.  (N.  S.)  

K.  B.  151.)  [  440  ] 

The  Statute  of  Marlbridge  extends  to  goods  distrained  for  a  poor-rate, 
and  the  sheriff  must  replevy  such  goods  on  plaint  (2). 

Declaration  stated,  that  a  distress  had  been  made  by  one 
R.  H.  under  colour  and  pretence  of  a  certain  warrant  under  the 
hand  of  J.  B.,  a  justice  of  peace  for  the  county  of  Middlesex, 
upon  certain  goods  and  chattels  of  the  plaintiff,  to  wit,  &c.  being 
in  a  certain  house  described  in  the  declaration,  for  IZ.  Is.,  alleged 

(1)  2  Str.  1239 ;  1  Wils.  115.  395.    As  to  procedure,  see  now  the 

(2)  Cited  in  judgment  of  Rhymney  Countj'  Courts  Act,  1888  (51  &  52 
By.  Co,  V.  Price  (1867)  16  L.  T.  394,      Vict.  c.  43),  s.  134  et  ae/y.— B.  C. 
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Saboubiv  to  be  due  on  account  of  a  poor-rate  for  the  relief  of  the  poor  of 
Mabshall.  the  parish  of  St.  Matthew,  Bethnal  Green,  under  colour  and 
pretence  of  a  local  Act  of  the  55  Geo.  III. ;  which  distress  had 
been  impounded  in  a  certain  house  also  described;  that  the 
defendants  were  sheriff  of  the  county  of  Middlesex,  and  it  was 
their  duty  to  grant  and  make  replevy  of,  and  deliver  the  said 
[  *44i  ]  goods  *and  chattels  to  the  plaintiff  upon  being  legally  required 
so  to  do ;  and  the  plaintiff  was  legally  entitled  to  replevy,  and 
have  back  his  said  goods  and  chattels,  in  pursuance  of  the 
statute  in  that  case  made  and  provided,  and  to  try  the  validity 
of  the  said  distress  upon  finding  and  delivering  to  the  sheriff 
pledges  for  pursuing  his  suit  against  the  said  B.  H.,  for  so  taking 
and  distraining  the  said  goods  and  chattels,  and  for  the  return 
thereof,  if  a  return  should  be  awarded ;  and  also  upon  causing 
two  responsible  persons  as  sureties  to  join  him,  the  plaintiff,  in 
a  bond  to  the  sheriff  in  double  the  value  of  the  goods  and  chattels 
so  distrained  as  aforesaid,  (the  value  to  be  ascertained  according 
to  the  statute  in  such  case  made  and  provided),  and  conditioned 
for  prosecuting  the  suit  of  replevin  of  the  plaintiff  against  the 
said  B.  H.  for  the  taking  of  the  said  goods  and  chattels  with 
effect  and  without  delay,  and  for  duly  returning  the  said  goods 
and  chattels  so  distrained  in  case  a  return  should  be  awarded, 
to  wit,  at,  &c.  The  declaration  then  stated  that  the  plaintiff, 
within  the  time  allowed  by  law  for  replevying  the  distress,  was 
ready  and  willing,  and  offered  to  defendants,  so  being  sheriff  as 
aforesaid,  to  find  and  deliver  to  the  said  sheriff  pledges  for 
prosecuting  his  suit,  &c. ;  and  also  for  the  return  of  the  goods, 
if  awarded;  and  also  to  cause  two  responsible  sureties,  to  wit, 
C.  D.  and  E.  H.,  to  join,  and  the  plaintiff  and  the  said  two 
persons  were  ready  and  willing,  and  offered  to  join,  in  executing  a 
joint  and  several  bond  to  defendants  as  such  sheriff,  conditioned 
as  aforesaid ;  yet  the  defendants,  not  regarding  their  duty,  &c. 
nor  the  statute,  refused  to  accept  such  pledges  and  sureties,  or 
to  take  such  bond,  or  to  make  deliverance  or  replevy  of  the  said 
[  '442  ]  goods  and  chattels,  &c.  *By  means  whereof,  &c.  Plea,  not 
guilty.     A  verdict  having  been  found  for  the  plaintiff,  &c. 

BurcheU  now  moved  to  arrest  the  judgment.     *     *     ♦ 
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Lord  Tbnterdbn,  Ch.  J. :  Saboubin 

V, 

I  think  there  should  be  no  rule  in  this  case.  Before  the  Mabshall. 
Statute  of  Marlbridge,  when  a  man's  beasts  or  goods  were  dis-  ^  **^  ^ 
trained  and  impounded,  the  owner  had  no  other  remedy  than  a 
writ  of  replevin,  and  this  was  attended  with  considerable  delay. 
That  statute  was  intended  to  give  a  more  expeditious  mode  of 
getting  back  goods  illegally  distrained.  It  is  a  remedial  Act,  and 
ought  to  be  Uberally  construed ;  and  so  construed,  I  think  it 
may  well  embrace  all  cases  to  which  replevin  by  writ  was  other- 
wise applicable.  The  statute  48  Eliz.  c.  2,  gives  the  power  of 
levying  poor-rates  by  distress  and  sale;  and  section  19,  by 
implication,  gives  the  power  to  replevy  for  goods  unlawfully 
distrained ;  *for  it  enacts,  that  in  an  action  brought  for  taking  [  *ui  ] 
any  distress  for  a  poor-rate,  the  defendant  may  make  avowry  or 
cognizance.  The  Legislature  must  be  understood,  from  that 
section,  to  have  intended  that  the  party  whose  goods  were  unlaw- 
fully taken  might  replevy  by  any  mode  then  known  to  the  law ; 
for  the  remedy  is  not  confined  expressly  to  replevin  by  writ,  and 
replevin  by  plaint  is  more  simple  and  less  expensive.  But  it  is 
said,  that  the  action  of  replevin,  if  commenced  by  plaint  in  the 
County  Court,  must  be  determined  by  wager  of  law,  and  that  the 
statute  of  43  Eliz.  c.  2,  s.  19  (i),  requires  that  the  issue  joined  in 
any  action  brought  for  taking  of  any  unlawful  distress  for  a  poor- 
rate,  shall  be  tried  by  verdict  of  twelve  men,  and  not  otherwise. 
I^ think  the  meaning  of  that  provision  is,  that  in  whatever  Court 
such  action  may  be  brought,  the  issue  joined  in  it  must  be  tried 
by  a  jury;  and  that,  if  replevin  by  plaint,  therefore,  be  brought 
in  the  County  Court,  the  issue  must  be  tried  by  a  jury,  and  not 

by  wager  of  law. 

Ride  refused. 
(1)  Bepealed  S.  L.  B.  Act,  1863. 
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1832.  SAUNDEES   V.  DEEW  and   Othees,  Executors  of 

ApHl  27.  ' 

JAMES    DEEW(l). 


[446] 


(3  Bam.  &  Adol.  445—452.) 

By  a  chaiter-party  of  affreightment  for  a  voyage  from  the  port  of 
London  to  Calcutta,  and  back,  on  the  usual  terms,  it  was  further  agreed, 
that  the  freighter,  if  he  thought  proper,  might  hire  the  vessel  for  an 
intermediate  voyage,  within  certain  limits,  for  not  less  than  six  months ; 
that,  in  that  event,  the  master  should  refit  the  vessel  for  such  voyage, 
and  the  complement  of  men  should  be  kept  up,  and  all  necessaries 
provided :  in  consideration  of  which,  the  freighter  agreed  to  pay  the 
owner  for  such  voyage  at  the  rate  of  1/.  a  ton  per  month  on  the  ship's 
tonnage,  and  to  pay  four  months  of  such  hire  in  advance,  and  at  the  end 
of  six  months  two  further  months*  pay,  and  so  in  every  succeeding  two 
months ;  and  the  balance  due  at  the  termination  of  such  hiring,  in  cash 
or  approved  bills. 

It  was  further  stipulated,  that  if  the  vessel  should  be  lost  or  captured, 
the  freight  by  time  should  be  payable  up  to  the  period  when  she  should 
be  so  lost  or  captured,  or  last  heard  of : 

Held,  that  under  the  former  clauses  of  this  agreement,  the  freighter 
could  not  claim  a  return  of  any  part  of  the  four  months'  advance,  on  the 
vessel  being  lost  within  that  period ;  but  that  the  advance,  being  in 
respect  of  freight,  was  absolute.  And  that  the  stipulation  on  this  head 
was  not  qualified  by  the  subsequent  clause. 

Assumpsit  on  promises  by  the  testator  for  money  had  and 
received,  &c. ;  plea,  the  general  issue.  At  the  trial,  before  Lord 
Tenterden,  Ch.  J.,  at  the  sittings  in  London  after  Hilary  Term, 
1831,  a  verdict  was  found  for  the  plaintiff  for  809Z.,  subject  to 
the  opinion  of  this  Court  on  the  following  case : 

By  a  charter-party  of  affreightment  between  Drew,  the  testator, 
then  owner  of  a  ship  in  the  river  Thames  called  the  Jo/in,  of  the 
one  part,  and  the  plaintiff,  a  merchant,  of  the  other,  the  said 
Drew  let,  and  the  plaintiff  hired,  the  said  ship  to  take  a  cargo  to 
Calcutta,  and  after  delivering  the  same,  to  carry  a  cargo  of  grain 
to  the  Isle  of  France,  and  from  thence  to  bring  a  cargo  of  sugar 
to  the  port  of  London  on  the  usual  terms.  The  charter-party 
contained  a  clause  to  the  following  effect : 

It  is  likewise  provided,  &c.,  that  if  the  said  freighter  shall  be 
desirous  of  hiring  the  said  ship  for  any  voyage  or  voyages  to  the 

(1)    Cited     and     same    principle  17Q.B.D.  316,  affirmed  on  this  point 

followed  in  Allison  v.  Bristol  Marine  18  Q.  B.  Div.  67;  Dufourcet  v.  Bishop 

Ins,  Co.  (1876)  1  App.  Cas.  209.    See  (1886)    18   Q.  B.  D.  373,   56  L.  J. 

also  Bodocanachi  v.  Milhurn  (1886)  Q.  B.  497.— E.  C. 
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eastward  of  the  Cape  of  Good  Hope,  he  shall  be  at  liberty  to  do  saundees 
BO  for  any  period  not  less  than  six  nor  exceeding  eighteen  dbbw. 
months ;  and  in  such  event,  the  master  of  the  ship,  or  some 
other  proper  person  *in  his  place,  shall  repair  and  refit  the  [  •^^s  ] 
vessel  for  her  intended  voyage  or  voyages,  and  shall  load, 
unload,  and  reload  such  cargo  or  cargoes,  carry  and  trade  back- 
wards and  forwards  to  such  parts  or  places  to  the  eastward  of 
the  Cape  of  Good  Hope,  and  within  the  limits  of  the  East  India 
Company's  charter,  as  the  freighter  or  his  agents,  &c.  shall  from 
time  to  time  direct ;  and  that  during  such  voyage  or  voyages, 
the  vessel's  usual  complement  of  men,  as  far  as  practicable,  shall 
be  kept  up,  and  the  vessel  be  kept  tight,  staunch,  and  strong, 
and  suflSciently  provided  with  boats,  anchors,  tackle,  provisions, 
&c.,  and  all  other  necessaries  proper  for  the  service.  **  And  in 
consideration  of  the  premises,  the  said  freighter  doth  agree  to 
pay  unto  the  said  owner,  at  the  rate  of  11.  sterling  per  ton  per 
calendar  month  for  every  ton  of  the  said  ship's  register  tonnage, 
to  be  computed  from  the  day  on  which  the  forty  running  days 
allowed  for  loading  and  unloading  at  the  port  at  which  she 
may  be  so  hired  (i),  and  cease  on  her  being  laden  and  finally 
despatched  for  the  Isle  of  France,  or  from  thence  to  the  port  of 
London ;  and  that  he,  or  his  agents,  &c.  shall  and  will  pay  unto 
the  said  master,  four  months  of  such  monthly  hire  in  advance, 
and  at  the  expiration  of  six  months,  two  further  months'  pay, 
and  so  in  every  succeeding  two  months  during  the  said  monthly 
hire;  and  the  balance  that  may  be  due  at  the  termination  of 
the  period  for  which  she  may  be  so  hired,  either  by  cash  at 
the  port  where  she  may  be  so  discharged,  or  in  approved  bills 
on  London  at  sixty  days'  sight ;  and  at  the  expiration  of  the 
time  for  which  she  may  be  so  hired,  load  her  with  a  full  cargo 
of  sugar,  in  bags,  for  the  port  of  London,  as  herein-before 
mentioned.  And  it  is  hereby  expressly  *declared  and  agreed,  [  •447  ] 
that  if  the  said  vessel  should  be  lost,  or  captured,  or  wrecked, 
the  freight  by  time  shall  be  due  and  payable  up  to  the  time  she 
may  be  so  lost,  &c.  or  last  heard  of."  It  was  further  stipulated, 
that  if  by  any  accident  the  vessel  should  be  obliged  to  go  into 
dock,  or  undergo  repairs,  and  should  be  detained  more  than 
(1)  So  in  the  charter-party. 
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Saukdsrs  ten  days,  the  freight  should  cease  from  the  expiration  of  such 
Dbbw.  ten  days,  and  recommence  when  ready  for  service  again  :  and  in 
case  of  the  monthly  freight  before  mentioned  not  occurring  at 
Calcutta,  the  freighter  agreed  to  advance  200Z.  there,  if  neces- 
sary, and  other  200Z.  at  the  Isle  of  France,  on  account  of  the 
homeward  freight,  free  of  interest  and  commission.  Then 
followed  a  stipulation  in  favour  of  the  freighter,  respecting  the 
freight  of  invalids  brought  home  from  the  Isle  of  France.  And 
it  was  agreed  that  the  freighter  should  bear  all  port  and  other 
charges  during  such  time  charter,  but  such  freight  to  be  in 
full  for  primage. 

The  ship  made  her  voyage  to  Calcutta,  and  thence  to  the  Isle 
of  France,  and  all  the  terms  of  the  charter-party  were  so  far  duly 
performed.  At  the  Isle  of  France  the  plaintiff,  according  to  the 
above  mentioned  proviso,  hired  the  ship  for  a  voyage  to  Calcutta, 
and  paid  the  master  1,734Z.  for  four  months'  hire  in  advance. 
The  vessel  sailed,  and  was  lost  on  her  voyage  two  mdnths  after 
the  hiring.  The  question  was,  whether  the  plaintiff  (who  had 
paid  all  the  port  dues  and  other  charges  of  the  ship,  as  agreed, 
during  the  time  of  the  last-mentioned  hiring)  was  entitled  to 
recover  back  any  part  of  the  money  he  had  advanced.  This 
case  was  now  argued  by 

Rumball  for  the  plaintiff: 

The  payment  of  four  months'  hire  by  the  plaintiff  to  the  owner 
[  •448  ]  was  not  absolute  *and  unconditional,  but  dependent  on  the 
amount  which  should  actually  be  earned :  the  plaintiff  may 
therefore  recover  back  so  much  as  the  ship  did  not  in  fact 
earn.  This  is  merely  a  question  on  the  intention  of  the  parties 
as  disclosed  by  their  agreement.  It  is  not  like  Dc  SUvale  v. 
Kendall  (i)  :  there  the  advance  made  by  the  plaintiff  for  the 
vessel's  disbursements  after  her  arrival  at  Maranham,  and 
before  she  sailed  on  her  return,  was  held  not  to  be  recoverable ; 
but  the  agreement  in  that  case  was  an  ordinary  covenant  to 
carry  goods  on  freight,  and  the  stipulation  for  certain  payments 
at  Maranham  was  intended  to  diminish  the  risk,  incident  to  such 
a  covenant,  of  losing  the  whole  freight  if  the  goods  were  not 
(1)  16  B.  B.  373  (4  M.  &  S.  37). 
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delivered.  But  here  no  such  risk  was  incurred :  the  hire,  being  Saundbbs 
at  so  much  per  month,  became  due  at  the  end  of  each  month,  drew. 
and  did  not  depend  on  the  ship's  arrival  at  her  port  of  destina- 
tion; according  to  the  doctrine  laid  down  in  Malyne,  p.  101 
(cited  in  Abbott  on  Shipping,  p.  305,  5th  edit.),  and  confirmed 
by  Havelock  v.  Geddes  (i).  So  that,  for  as  long  a  time  as  the 
vessel  continued  in  existence,  the  owner  was  sure  of  his  hire ; 
and  therefore  there  was  no  reason  to  stipulate  for  the  uncon- 
ditional payment  insisted  upon  by  the  defendants,  as  there  might 
have  been  in  the  case  of  an  ordinary  contract  for  freight.  The 
intention  of  this  clause  may  be  inferred  from  the  following  ones, 
which  provide  that  in  case  of  loss  or  capture  the  freight  by  time 
shall  be  payable  up  to  (that  is,  only  up  to)  the  period  of  such 
loss,  &c. ;  and  that  if  the  vessel  should  be  detained  in  dock,  by 
reason  of  any  accident,  more  than  ten  days,  the  freight  shall 
cease:  both  of  which  clauses  are  evidently  meant  to  limit  the 
liability  of  the  freighter.  *It  is  also  stipulated,  that  if  the  time  \  *449  ] 
voyage  before  provided  for,  shall  not  take  place  (in  which  case 
the  vessel  would  have  to  return  home  upon  the  ordinary  terms 
of  a  contract  for  freight),  the  freighter  shall  advance  200Z.  at 
Calcutta,  and  200i.  at  the  Isle  of  France.  Now,  it  is  not  probable 
that  the  parties  would  agree  for  so  small  an  advance  as  this 
where  the  owner  ran  a  risk  of  losing  his  whole  freight,  and  at 
the  same  time  covenant  for  an  absolute  advance  of  1,784Z.  upon 
the  time  voyage,  where  the  freight  was  to  accrue  monthly,  and 
the  owner  consequently  ran  little  or  no  risk.  Manfield  v.  MaiU 
land  (2)  shews,  that  where  an  advance  of  money  by  the  freighter 
is  to  be  considered  as  part  of  the  freight,  that  intention  ought  to 
be  expressed  in  unequivocal  terms. 

F.  Pollock,  contra  : 
De  Silvale  v.  Kendall  (3)  clearly  shews  that  an  advance  of 
freight  eo  nomine  cannot  be  recovered  back.  The  only  question 
that  could  be  raised  here  is  upon  the  construction  of  the  charter- 
party,  taken  altogether.  But  that  is  in  favour  of  the  defendants. 
The  intermediate  voyage  to  the  east  of  the  Isle  of  France  is  to 

(1)  10  E.  E.  380  (10  East,  555).  (3)  16  E.  E.  373  (4  M.  &  S.  37). 

(2)  23  E.  E.  402  (4  B.  &  Aid.  582). 
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Saunders  be  for  a  time  not  less  than  six  months ;  the  master  is  to  refit 
Drew.  ^^^  vessel  for  such  voyage ;  and  during  the  continuance  of  it  the 
complement  of  men  is  to  be  maintained,  and  the  ship  kept  tight 
and  strong,  and  sufficiently  provided  with  boats,  anchors,  tackle, 
and  other  necessaries.  In  consideration  of  these  things,  the 
plaintiff  stipulates  to  pay  IZ.  a  ton  per  month,  and  it  is 
specifically  agreed  that  four  months'  hire  shall  be  paid  by  way 
of  advance;  after  which  there  are  to  be  other  payments  at 
[  ^450  ]  intervals  of  two  months,  whether  by  way  of  advance  or  ♦other- 
wise it  is  not  material  to  ascertain.  According  to  the  argument 
on  the  other  side,  if  the  vessel  had  been  refitted  and  provided 
with  all  things  necessary  for  the  intermediate  voyage,  and  had 
sailed  upon  that  voyage,  and  been  lost  immediately,  the  whole 
of  the  four  months*  advance  must  have  been  returned,  notwith- 
standing the  expense  incurred  by  the  owner.  The  clause  for 
payment  of  the  time-freight,  in  case  of  loss,  down  to  the  period 
when  the  vessel  should  be  lost  or  last  heard  of,  is  not  for  the 
benefit  of  the  freighter,  but  for  better  securing  to  the  owner  all 
that  might  be  due  to  him  at  the  time  of  such  loss.  The  large- 
ness of  the  sum  stipulated  for  by  way  of  advance  upon  the 
freight  for  the  time  voyage  only  shews  that  great  additional 
expense  was  likely  to  be  incurred  in  fitting  out  the  vessel  for 
such  voyage. 

Lord  Tenterden,  Ch.  J. : 

I  am  of  opinion  that  the  defendants  are  entitled  to  judgment. 
The  law  is  thus  laid  down  by  Saunders,  Ch.  J.,  in  an  Anonymms 
case  (1) :  "  Advance-money  paid  before,  if  in  part  of  freight,  and 
named  so  in  the  charter-party,  although  the  ship  be  lost  before  it 
come  to  a  delivering  port,  yet  wages  are  due  according  to  the 
proportion  of  the  freight  paid  before ;  for  the  freighters  cannot 
have  their  money."  This  is  the  ground  of  the  doctrine,  which 
was  acted  upon  in  De  Silvale  v.  Kendall  (2),  that  money  paid  in 
advance  for  freight  cannot  be  recovered  back.  Here  the  money 
was  advanced  in  payment  of  freight,  and  there  is  nothing  in  the 
terms  of  the  contract  to  take  it  out  of  the  established  rule :  on 
[  •451  ]      the  contrary,  *the  stipulation  that,  if  an  intermediate  voyage  be 

(1)  2  Show.  283.  (2)  16  E.  E.  373  (4  M.  &  S.  37). 
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made,  the  owner  shall  refit  the  vessel,  shews  that  the  four     saundebs 
months'  advance  was  intended  to  reimburse  him,  in  any  event        dbbw. 
that  might  happen,  for  the  expense  so  incurred. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  If  the  clause  in  question  had  stood 
alone,  there  could  have  been  no  doubt  that  the  owner  was 
entitled  to  retain  the  advance-money,  according  to  2  Shower, 
288,  confirmed  by  De  Silvale  v.  Kendall  (i).  And  the  subsequent 
stipulation  for  the  payment  of  freight  until  the  vessel  should  be 
lost  or  captured,  ought  not  to  be  considered  as  restrictive  of  the 
former  clause,  if  the  whole  can  be  read  together  in  a  different 
sense.  I  think  it  may  be  so  read.  It  cannot  have  been  intended 
that,  after  the  owner  had  been  at  the  cost  of  refitting  his  vessel 
for  the  intermediate  voyage,  he  should  forego  the  advance 
made  in  consideration  of  that  expense,  if  the  vessel  were  lost 
immediately  on  commencing  such  new  voyage. 

Parke,  J.  : 

But  for  the  latter  clause  of  the  charter-party,  there  could  be  no 
doubt  on  this  case :  and  I  think  it  is  not  essentially  different 
from  De  Silvale  v.  Kendall  (i).  It  is  stipulated  that,  if  the  ship 
be  hired  for  a  voyage  to  the  east  of  the  Cape  of  Good  Hope,  the 
owner  shall  put  her  into  proper  repair  for  that  purpose.  Some 
compensation,  at  all  events,  was  due  to  him  on  this  account,  and 
it  is  given  by  the  advance  of  four  months'  freight.  It  is  con- 
tended, that  there  is  a  difference  between  this  case  and  De  Silvale 
V.  Kendall  because  the  owner  ran  less  risk  here.  But  still  there 
was  a  risk  to  be  provided  *against ;  for,  without  the  stipulation  [  *452  ] 
for  an  unconditional  advance,  the  owner  would  have  lost  by  the 
transaction  if  the  vessel  had  not  survived  for  a  sufficient  portion 
of  the  four  months  to  reimburse  him,  by  the  monthly  hire,  for 
his  outlay  in  repairs.  The  doubt  on  this  case  arises  on  the 
latter  provisions  of  the  charter-party,  some  portion  of  which  is  in 
favour  of  the.  freighter,  but  that  which  respects  the  advance  of 
freight  in  case  no  intermediate  voyage  should  be  undertaken  is 
for  the  protection  of  the  owner.  The  principal  question  is,  on 
(1)  16  R.  R.  373  (4  M.  &  S.  37). 
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Saundbrs  the  e£Eect  of  the  stipalation  for  payment  of  the  time-freight  down 
Dbew.  to  the  period  when  the  vessel  should  be  lost  or  captured  :  but  I 
think,  if  it  had  been  meant  that,  in  case  of  a  loss  or  capture 
within  the  first  four  months,  a  proportionate  amount  of  the 
freight  should  be  returned,  that  intention  would  have  been 
expressed :  and  as  it  is  not,  I  am  of  opinion  that  the  plaintiff 
has  no  right  to  recover. 

Patteson,  J. : 

I  am  of  the  same  opinion.  It  is  clear  that,  without  the  latter 
clause  which  has  been  referred  to,  the  plaintiff  could  have  no 
claim  to  a  return  of  any  part  of  the  money  advanced.  The 
stipulation  for  payment  down  to  the  time  of  loss  or  capture, 
appeared  to  me,  at  first,  to  be  inserted  for  the  benefit  of  the 
freighter ;  but  I  now  think  it  is  intended  for  that  of  the  owner, 
to  secure  him  from  the  loss  of  a  fractional  part  of  the  hire, 
which  might  otherwise  have  ensued  if  the  ship  had  been  lost  in 
the  course  of  any  month  after  the  expiration  of  the  first  four. 

Judgment  for  the  defendants. 


1832.  DOE  D.  ASHFOETH  v.  BOWER  (1). 

April  27. 
1 (3  Bam.  &  Adol.  453—460;  S.  C.  1  L.  J.  K.  B.  156.) 

L         J  Devise  of  *'  all  my  messuages  situate  at,  in,  or  near  a  street  called 

Snig  Hill,  in  Sheffield,  which  I  lately  purchased  of  the  Duke  of  Norfolk's 
trustees."  The  testator  had  four  houses  in  Sheffield,  about  twenty  yards 
from  Snig  Hill,  and  two  houses  about  400  yards  from  it,  in  a  place 
called  Gibraltar  Street,  also  in  the  town  of  Sheffield.  He  purchased  all 
the  houses  by  one  conveyance,  and  redeemed  the  land-tax  upon  all  by 
one  contract.     He  had  no  other  houses  in  Sheffield  : 

Held,  that  the  terms  **  at,  in,  or  near  Snig  Hill,"  did  not  apply  to  the 
houses  in  Gibraltar  Street;  and  that,  there  being  four  houses  which 
answered  all  the  terms  of  the  devise,  it  must  be  understood  as  meant 
to  pass  those,  and  not  the  two  to  which  only  part  of  the  description 
applied. 

Ejectment.  At  the  trial  before  Park,  J.,  at  the  York  Spring 
Assizes,  1831,  a  verdict  was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  upon  the  following  case.     The  action  was 

(1)  Followed  in  Homer  v.  Hamer  (1878)  8  Ch.  Div.  758 ;  47  L.  J.  Ch. 
635.— E.  C. 
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brought  to  recover  two  dwelling-houses,  of   the  value  of  lOOZ.,       Doad. 

A  STT  POSTH 

situate  in  Gibraltar  Street,  in  Sheffield,  which  the  lessor  of  the  ,,. 

plaintiff  claimed  as  heir-at-law  and  residuary  legatee  under  the       Bower. 
will  of  his  father,  Joseph  Ashforth.    By  that  will,  executed  in 
February,  1810,  the  testator  devised  as  follows  : 

**  I  give  unto  my  daughter  Hannah,  the  wife  of  Thomas  Bower, 
all  and  every  my  messuages,  tenements,  or  dwelling-houses  and 
buildings,  situate  and  being  at,  in,  or  near  a  street  commonly 
called  Snig  Hill,  in  Sheffield,  which  I  lately  purchased  of  and 
from  his  Grace  Charles  Duke  of  Norfolk,  or  his  trustees,  under 
and  by  virtue  of  an  Act  of  Parliament  made  and  passed,  empowering 
his  said  Grace  to  sell  certain  lands ;  To  hold  unto  my  said  daughter 
Hannah,  her  heirs  and  assigns  for  ever."  He  then  devised  to  his 
son  Thomas  property  of  the  value  of  1,000/.  in  the  parish  of 
Ecclesfield,  in  fee,  subject  to  certain  payments  ;  to  another  son, 
premises  of  the  like  value  in  the  same  parish,  in  fee ;  and  to  two 
other  married  daughters,  legacies  of  600Z.  each,  charged  on  the 
residue  of  his  real  estates  in  aid  of  the  personalty.  All  the 
residue  of  his  real  and  personal  *estate  he  gave  to  his  eldest  son,  [  '^s*  ] 
John,  the  lessor  of  the  plaintiff,  his  heirs,  executors,  &c.  for 
ever. 

The  testator  at  the  time  of  his  death  was  seised  in  fee  and  in 
possession  of  four  dwelling-houses  of  the  value  of  600{.,  situate 
at  the  east  end  of  a  street  called  West  Bar,  within  twenty  yards 
from  Snig  Hill ;  and  of  the  two  houses  in  question,  situate  in 
Gibraltar  Street,  at  the  west  end  of  West  Bar  Green.  These  last 
are  from  390  to  399  yards  distant  from  Snig  Hill,  and  370  yards 
from  the  other  houses  in  West  Bar.  All  are  situate  in  a  now 
populous  part  of  Sheffield,  the  intermediate  space  being  covered 
with  houses,  intersected  by  cross  streets.  There  are  no  tenements 
between  Snig  Hill  and  the  four  dwelling-houses  at  the  end  of 
West  Bar. 

At  the  time  of  the  conveyance  next  mentioned,  the  four  houses 
were  standing  upon  plots  of  ground  containing  518  square  yards, 
holden  by  the  testator  of  the  Duke  of  Norfolk,  by  lease  ;  the  two 
houses  were  standing  on  other  ground  containing  eighty-one 
square  yards,  also  holden  by  him  of  the  Duke,  at  a  small  annual 
payment,  but  without  lease.    The  testator  afterwards  bought  both 

30—2 
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Dob  d.        pieces  of  ground  of  the  Duke  of  Norfolk's  trustees,  under  an  Act 

A.SH  FORTH 

^.  of  42  Geo.  III.,  referred  to  in  the  will,  by  one  contract,  and  for 

BowEB.       Qjjg  g^jjj  Qf  Q-^i  iQg^ .  g^jj^  ^^Q  trustees  conveyed  them  to  him  in 

fee,  by  indentures  of  lease  and  release,  in  August,  1805.  The 
ground  on  which  the  four  houses  stood,  was  there  described  as 
situate  in  Newhall  Street,  Sheffield,  and  lying  intermixed  with 
ground  held  by  another  party:  that  on  which  the  two  houses 
stood,  was  stated  to  be  situate  in  and  fronting  to  ''a  certain 
other  street  in  Sheffield  aforesaid,  called  Gibraltar  Street ;  "  and 
bounded  on  other  sides  by  a  street  and  by  ground  sold  to  J.  M. 
[  •465  ]  The  land-tax  *of  both  sets  of  premises  was  redeemed  by  the 
'  testator  for  one  consideration,  and  by  the  same  contract. 

The  testator  died  in  May,  1810,  leaving  the  lessor  of  the 
plaintiff,  and  the  said  Hannah  Bower,  the  wife  of  the  defendant, 
surviving.  The  lessor  of  the  plaintiff  took  real  estates  of  con- 
siderable value  under  the  will,  and  a  large  residue  of  personalty. 
Thomas  Bower,  the  defendant,  who  survived  Hannah  his  wife, 
received  the  rents  and  profits  of  the  premises  now  sought  to  be 
recovered,  from  the  time  of  the  testator's  death  till  this  action 
was  brought.  The  testator  had  no  other  real  estate  in  Sheffield 
than  that  purchased  by  him  of  the  Duke  of  Norfolk's  trustees, 
and  did  not  buy  any  other  property  of  them.  This  case  was  now 
argued  by 

Wi^htman,  for  the  lessor  of  the  plaintiff : 

The  question  for  the  opinion  of  the  Court  is,  whether  the  two 
houses  in  Gibraltar  Street  passed  to  Hannah  by  the  devise  in  her 
favour,  or  to  the  lessor  of  the  plaintiff  by  the  residuary  clause. 
First,  it  may  be  enquired,  what  would  have  been  the  construction 
of  the  devise  to  Hannah,  if  the  only  words  of  description  had 
been,  "all  my  messuages,  &c.  situate  at  or  near  Snig  Hill?" 
Now,  it  is  true  that  words  in  a  devise  must  be  construed  so  as  to 
answer  the  intention  of  the  testator  ;  but  a  forced  interpretation 
is  not  to  be  put  upon  them,  where  an  easier  one  will  satisfy  their 
meaning.  Here  it  may  be  admitted  that  the  houses  in  question 
would  have  passed,  if  there  had  been  no  others  better  answering 
the  description  **at  or  near  Snig  Hill."  But  there  are  others 
precisely  within  the  description,  being  situate  not  indeed  at,  but 
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within  twenty  yards  of  the  place  named.    It  is  not  necessary,       doe  d. 
therefore,  to  suppose  that  other  comparatively  *remote  houses  r. 

were  intended.    This  is  according  to  the  rule  of  construction  laid       ^o^bb. 

r  *4nf»  1 

down  by  Baylby,  J.  in  Doe  d.  Humphreys  v.  Roberts  (i).  "Near  " 
is  a  relative  term :  in  some  situations,  400  yards  may  be  considered  < 
near,  in  others  distant :  a  place  on  Salisbury  Plain  would  be 
spoken  of  as  near  Amesbury,  if  there  were  only  a  few  hundred 
yards  between  ;  but  if  a  testator  devised  premises  ''near  Charing 
Cross,"  houses  in  the  neighbourhood  of  Palace  Yard  could  scarcely 
be  said  to  come  within  that  description ;  especially  if  the  testator 
had  other  houses  at  the  bottom  of  St.  Martin's  Lane.  Then,  do 
the  other  words,  "  which  I  lately  purchased  of  the  Duke  of  Norfolk, 
or  his  trustees,"  make  any  difference  in  favour  of  the  defendant? 
All  the  houses  were  purchased  of  the  trustees,  but  all  are  not  ''at 
or  near  Snig  Hill  "  ;  and  where  there  are  lands  which  correspond 
in  every  particular  with  the  description  in  a  devise,  such  devise 
is  not  to  be  extended  in  construction  to  lands  answering  only  a 
part  of  the  description  :  Doe  d.  Tyrrell  v.  Lyford  (2)  ;  and  Lord 
Bacon's  Maxims  of  the  Law,  Comment  on  Eeg.  13.  Doe  d. 
Chichester  v.  Oxenden  (3)  shews,  that  where  the  words  of  a  devise 
may  be  satisfied  in  every  respect,  by  referring  them  to  one  estate, 
it  cannot  be  proved  by  collateral  evidence,  that  another,  not  falling 
within  the  express  terms  of  the  devise,  was  meant  to  pass.  Doe 
d.  Dell  V.  Pigoit  (4)  was  a  stronger  case  than  the  present,  but  is 
an  additional  authority  to  shew  that  a  forced  construction  ought 
not  to  be  adopted  where  the  words  of  devise  may  be  satisfied  by 
a  more  natural  one.  And  it  is  a  rule,  that  an  heir-at-law  is  not 
to  be  disinherited  except  by  express  words. 

Milnerj  contra  :  [  457  ] 

If  the  houses  in  question  pass  to  Sarah,  it  cannot  be  said  that 
the  words  of  devise  are  not  satisfied.  It  is  true  that  "near"  is 
a  relative  term,  but  there  is  nothing  to  restrict  its  meaning  to  the 
degree  contended  for  on  the  other  side.  Even  according  to  the 
argument  for  the  lessor  of  the  plaintiff,  this  word  might  well 
imply  a  distance  of  400  yards,  in  an  unfinished  quarter  of  a 

(1)  24  R.  E.  449  (5  B.  &  Aid.  407).    (3)  12  E.  E.  619  (3  Taunt.  147). 

(2)  16  E.  E.  537  (4  M.  &  S.  550).     (4)  7  Taunt.  553. 
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Doe  d.       tovm,  and  where  part  of  the  interval  consisted  of  plots  of  building 

Aa V PORT H 

^.  ground,  as  may  be  inferred  from  the  language  of  the  conveyance 

BowBB.  jjy  ^YiQ  Duke's  trustees.  Here  the  property  was  all  purchased 
together,  and  transferred  by  the  same  indentures  of  lease  and 
release;  and  the  land-tax  upon  all  was  redeemed  at  the  same 
time :  it  is,  therefore,  the  more  probable  that  all  was  considered 
as  one  in  the  devise.  If  the  words  had  been  only  **  my  messuages 
which  I  purchased  of  the  Duke  of  Norfolk's  trustees,"  there 
could  have  been  no  doubt.  And  if  the  meaning  of  these  words 
is  clear,  the  previous  ones,  "at,  in,  or  near  Snig  Hill,"  are  not 
sufficient  to  control  it.  In  Doe  d.  Humphreys  v.  Roberts  (i), 
Abbott,  Ch.  J.  says,  "  Suppose  a  man  having  no  house  in  the 
High  Street,  devised  his  house  in  the  High  Street,  if  he  had  a 
house  in  this  Bakehouse  Lane  "  (which  was  a  place  leading  out 
of  the  High  Street),  **  would  not  that  pass  ?  " 

(LiTTLEDALE,  J. :  Your  difficulty  here  is,  that  in  construing  a 
devise  of  property,  the  first  description  is  generally  resorted  to, 
to  ascertain  the  meaning  of  the  rest.) 

The  whole  is  to  be  taken  together.  In  Doe  d.  Beach  v.  Earl  of 
Jersey  (2)  the  testatrix  devised  all  her  Briton  Ferry  estate,  which, 
for  some  time  before,  had  been  commonly  understood  to  comprise 
lands  in  the  counties  of  Brecknock  and  Glamorgan ;  and  by  a 
[  ^468  ]  subsequent  ^clause  of  the  will  she  made  a  distinct  devise  of  "  all 
my  Penlline  Castle  estate,  which,  as  well  as  my  Briton  Ferry 
estate,  is  situate  in  the  county  of  Glamorgan ;  "  and  it  was  con- 
tended, that  the  latter  devise  shewed  the  "  Briton  Ferry  estate  " 
to  be  limited,  at  least  in  the  intention  of  the  testatrix,  to  lands  in 
Glamorganshire.  But  Lord  Ellenborouoh  said,  that  the  words 
relied  upon  in  this  latter  devise,  if  they  were  to  be  considered  by 
the  Court,  were  only  words  of  suggestion  or  affirmation,  and  not 
to  be  construed  with  the  same  strictness  as  if  they  had  been 
words  of  restriction  or  limitation  ;  and,  therefore,  that  they  could 
not  do  away  with  that  which  before  was  a  clear  and  perfect  devise. 
In  Goodtitle  d.  Radford  v.  Southern  (3),  the  testator  devised  "  all 

(1)  24  E.  R  451  (5  B.  &  Aid.  410).  (3)  14  B.  R  435  (1  M.  &  S.  299). 

2)  19  B.  B.  380  (1  B.  &  Aid.  550). 


VOL.  xxxvn.]     1832.    K.  B.    8  B.  &  AD.  458—459.  471 

my  fann  called  Trogaes  Farm,  now  in  the  occupation  of  A.  C. ;  "       dob  d. 
and  it  was  contended  that  certain  closes,  which  the  testator  had  «. 

evidently  considered  as  part  of  the  farm,  but  which  were  not  in  Bowbb. 
the  occupation  of  A.  C,  were  therefore  not  included  in  the  devise ; 
but  it  was  held,  that  parcel  or  no  parcel  was  a  question  of 
evidence,  and  that  in  this  case,  it  being  clear  that  the  testator 
meant  to  pass  all  that  was  calleif  Trogues  Farm,  which  was  a 
plain  and  certain  description,  the  defective  description  of  the 
occupation  would  not  alter  the  devise. 

(LiTTLEDALE,  J. :  In  both  these  cases  the  first  description  was 
resorted  to  to  ascertain  the  meaning.) 

LoiiD  Tentebden,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  The 
testator  devises  to  the  wife  of  the  defendant  ''  all  my  messuages 
situate  at,  in,  or  near  Snig  HOI,  which  I  lately  purchased  of  the 
Duke  of  Norfolk,  or  his  trustees."  There  are  four  *hou8es  [  •^SG  ] 
answering  every  part  of  that  description,  and  to  which  the 
defendant  is  clearly  entitled  by  the  will.  But  he  also  claims  two 
houses  which  are  at  some  distance ;  bought,  indeed,  of  the  Duke 
of  Norfolk's  trustees,  like  the  four,  but  not  at  or  near  Snig  Hill. 
They  are  situate  at  a  place  which  was  known  by  a  different  name 
at  least  five  years  before  the  will  was  made,  for  the  conveyance 
of  1805  speaks  of  them  as  fronting  to  a  street  called  Gibraltar 
Street.  Taking  this  and  other  facts  together  (for  I  do  not  ground 
my  opinion  merely  on  the  distance  from  Snig  Hill),  I  think  the 
testator  has  not  used  such  terms  in  his  will  as  enable  the  Court 
to  say  that  he  meant  the  houses  in  question  to  pass  to  the  wife  of 
the  defendant. 

LiTTLEDALE,  J.  : 

The  first  part  of  the  description,  ''my  messuages  situate  at, 
in,  or  near  Snig  Hill,"  applies  to  the  four  houses,  and  not  to 
those  now  claimed.  The  further  words,  "  which  I  purchased  of 
the  Duke  of  Norfolk,  or  his  trustees,"  are  merely  additional 
description,  and  do  not  extend  the  efifect  of  what  precedes.  Houses 
at  or  near  Snig  Hill  would  have  passed  by  the  former  part  of  the 


472  1882.    K.  B.     8  B.  &  AD.  459—460.  [b.r. 

DoK  d.       clause,  although  some  of  them  had  not  been  bought  of  the  Duke 
r,  or  his  trustees,  according  to  the  rule,  that  where  there  is  suflScient 

certainty  in  a  description,  a  false  reference  added  shall  not  destroy 
its  effect  (i). 


BOWEB. 


Parke,  J.  : 

One  rule  of  construction  is,  that  an  heir-at-law  shall  not  be 
disinherited  except  by  express  words.  And  another,  as  stated  by 
[  •460  ]  Lord  Bacon,  is,  that  if  there  *be  some  land,  wherein  all  the 
demonstrations  in  a  grant  are  true,  and  some,  wherein  part  are 
true  and  part  false,  the  words  of  such  grant  shall  be  intended 
words  of  true  limitation  to  pass  only  those  lands  wherein  all  the 
circumstances  are  true.  Here  all  the  circumstances  are  true  of 
the  four  houses,  but  not  so  of  the  two  ;  these  last  are  not  "  at,  in, 
or  near  Snig  Hill,**  and  they  are  in  a  place  bearing  a  different 
name.  And  if  the  testator  had  intended,  by  the  devise  in  question, 
to  pass  all  these  houses,  why  should  he  not  have  described  them 
as  all  his  houses  in  Sheffield  (for  he  had  no  others)  ?  or  all  the 
houses  which  he  bought  of  the  Duke's  trustees  ?  I  think,  there- 
fore, that  the  judgment  must  be  for  the  plaintiff. 

Patteson,  J.  : 

I  am  of  the  same  opinion  :  and  I  think  this  case  is  the  stronger, 

as  the  two  houses  are  situate  in  a  place  which  has  a  distinct 

name. 

Jtidgm  en  t  for  th  e  plain  tiff. 


1832.  CROWLEY  AND  Others  v.  COHEN  (2). 

["478  ]  (3  Bam.  &  Adol.  478—488  ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  158.) 

Carriers  on  a  canal  effected  an  insurance  for  twelve  months  upon 
goods  on  board  of  thirty  boats  named,  between  London,  Birmingham, 
&c.,  backwards  and  forwards,  with  leave  to  take  in  and  discharge  goods 
at  all  places  on  the  line  of  navigation.  The  insurance  was  agreed  to  be 
12,000/.  on  goods,  as  interest  might  appear  thereafter ;  the  claim  on  the 
policy  warranted  not  to  exceed  100/.  per  cent. :  and  3,000/.  only  were  to 

(1)  Bacon's  Maxims  of  the  Law,  (2)  Cited  and  applied  in  the  judg- 

Comments  on  Heg.  13  and  Beg.  24.  ment   of   the    Court   of  Appeal  in 

And  see  Powell  on  Devises,  vol.  ii.  Mackenzie  v.  Whitworth  (1875)  1  Ex. 

c.  11,  3rd  edit.  Div.  36 ;  45  L.  J.  Ex.  233.— R.  C. 
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be  covered  by  tbe  policy  in  anyone  boat  on  anyone  trip.    The  premium      Cbowlky 
was  30«.  per  cent. :  «• 

Held,  that  an  insurance  *  *  on  goods  "  was  sufficient  to  cover  the  interest        Cohbk. 
.of  carriers  in  the  property  under  their  charge;  for,  in  general,  if  the 
subject-matter  of  insurance  be  rightly  described,  the  particular  interest 
in  it  need  not  be  specified  : 

Held,  also,  that  the  policy  was  not  exhausted  when  once  goods  to  the 
value  of  12,000/.  had  been  carried  by  all  the  boats,  or  by  each  of  them, 
but  that  it  continued,  throughout  the  year,  to  protect  all  the  goods  afloat 
at  any  one  time,  up  to  the  amount  insured : 

Held  further,  that  upon  the  loss  of  goods  on  board  one  of  the  boats, 
the  assured  was  entitled  to  recover  that  proportion  of  such  loss  which 
12,000/.  bore  to  the  whole  value  of  the  goods  afloat  at  the  time ;  and  not 
the  proportion  of  12,000/.  to  the  whole  amount  carried  during  the  year. 

Assumpsit  on  a  policy  of  insurance.  Plea,  the  general  issue. 
At  the  trial  before  Lord  Tenterden,  Gh.  J.,  at  the  London  sittings 
after  Hilary  Term,  1881,  a  verdict  was  taken  for  the  plaintiffs 
subject  to  the  opinion  of  this  Court  upon  the  following  case : 

The  action  was  brought  upon  a  policy  effected  by  the  plaintiffs, 
and  subscribed  by  the  defendant,  for  1,000Z.,  whereby  the  plaintiffs 
caused  themselves  to  be  insured  for  twelve  calendar  months, 
commencing  on  the  11th  of  April,  1828,  "  by  canal  navigation 
boats  containing  goods  at  work  between  London,  Wolverhampton, 
Birmingham,  &c.,  backwards  and  forwards,  and  in  any  rotation, 
upon  goods  and  upon  the  body,  tackle,  &c.  on  thirty  boats  "  as 
per  margin  of  the  policy;  beginning  the  adventure  upon  the 
goods  from  the  loading  thereof  on  board,  and  continuing  it  till 
the  same  should  be  discharged  and  safely  landed;  and  the 
vessel  was  to  have  ''leave  to  take  in  and  discharge  goods  and 
merchandize  at  all  places  on  the  regular  line  of  canal  between 
the  aforesaid  places  and  London,  without  being  deemed  a 
deviation."  It  was  then  stipulated  as  follows:  "The  said 
ship,  ^c.  goods  and  merchandizes,  &c.  for  so  much  as  concerns 
the  assureds,  by  agreement  between  the  assureds  and  assurers 
*in  this  policy,  are  and  shall  be  (i)  twelve  thousand  pounds  on  [  *479  ] 
goods  as  interest  may  appear  hereafter,  to  pay  average  on  each 
package  or  description  as  if  separately  insured,  warranted  free 
from  damage  or  loss  that  may  arise  from  wet  occasioned  by  rain, 

(1)  Here  the  printed  words  **  valued  policy  on  ship  and  goods,  filled  up  so 
at"  were  struck  out.  The  instrument  as  to  adapt  it  in  a  very  inartificial 
was  the  common  printed    form  of      manner  to  this  insurance. 
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Cbowley  snow  or  hail,  or  from  any  loss  arising  from  plunderage,  barratry 
Cohen.  or  pilferage,  the  claim  on  this  policy  warranted  not  to  exceed 
1001.  per  cent."  The  premium  was  dOs.  per  cent.  The  following 
stipulation  was  written  at  the  bottom  of  the  policy :  **  3,000Z.  only 
to  be  covered  by  the  policy  in  any  one  boat  on  any  one  trip." 
The  instrument  bore  a  80Z.  stamp. 

One  of  the  boats  named  in  the  margin  of  the  policy,  and  of 
which  the  plaintiffs  were  owners,  departed  from  London  on  the 
17th  of  January,  1829,  on  the  above  mentioned  line  of  canal, 
with  goods  of  several  persons  on  board,  to  the  value  of  1,700Z., 
which  were  in  the  care  of  the  plaintiffs  as  carriers,  to  be  carried 
on  freight  from  London  to  Wolverhampton.  On  the  29th  of 
January  the  boat,  with  the  goods  on  board,  was  accidentally 
sunk  in  the  canal ;  the  goods  were  damaged,  and  the  plaintiffs 
in  consequence  were  obliged  to  make  compensation  to  the 
owners,  and  were  also  put  to  other  expenses.  It  was  agreed 
that  the  damage  sustained  should  be  settled  by  a  reference,  and 
that  the  arbitrator  should  calculate  them  according  to  that  which 
the  Court  should  decide  to  be  the  legal  construction  of  the  policy. 
Between  the  11th  of  April,  1828,  and  the  29th  of  January,  1829, 
the  boat  in  question  had  gone  thirty-one  trips  on  the  line  of  canal, 
and  she  was  on  her  thirty-second  at  the  time  of  the  loss.  Between 
(  •480  ]  the  two  last  mentioned  days,  each  of  the  *thirty  boats  mentioned 
in  the  policy  had  carried  goods  to  the  amount  of  12,000Z.  and 
upwards. 

The  objections  taken  to  the  right  of  the  plaintiffs  to  recover 
were  five.  1.  That  this  policy,  which  pursued  the  ordinary  form, 
did  not  cover  the  interest  of  the  plaintiffs,  since  it  purported  to 
protect  goods  against  the  usual  risks  to  which  the  owners  of 
goods  are  liable,  whereas  the  loss  alleged  was  one  arising  out 
of  the  plaintiffs'  liability  as  carriers  to  risks  to  which  carriers 
are  liable.  2.  That  the  loss  was  not  within  the  policy,  the  perils 
insured  against  being  the  ordinary  perils  in  a  sea  policy,  and  the 
loss  the  consequence  of  a  breach  of  special  contract  between  the 
assured  and  those  whose  goods  they  carried.  3.  That  as  soon 
as  goods  to  the  amount  of  12,0002.  had  been  carried  by  the  boats 
the  policy  was  exhausted,  or  at  least  as  soon  as  goods  to  that 
amount  had  been  carried  by  each  boat.     4.  That  supposing  the 


VOL.  xxxvn.]     1832.     K.  B.     3  B.  &  AD.  480—481.  476 

policy  not  to  be  bo  limited,  the  underwriters  were  liable  only  to  Ceowlby 
that  proportion  of  the  loss  which  12,000Z.,  the  sum  insured,  bore  coh'en. 
to  the  whole  amount  of  the  goods  carried  by  the  boats  in  the 
twelve  months;  that  is  to  the  whole  interest  of  the  assured. 
5.  That  according  to  the  plaintiffs'  construction  of  this  policy, 
the  stamp  was  insufficient :  but  this  objection  was  not  persisted 
in.     The  case  was  argued  by 

CavipbeUy  for  the  plaintiffs  : 

With  regard  to  the  first  objection,  as  between  the  plaintiffs 
and  the  underwriter,  the  claim  in  respect  of  this  loss  is  for  the 
damage  to  the  goods.  It  is  sufficient,  as  between  them,  that  the 
policy  is  on  the  goods,  and  that  they  have  been  damaged  on  the 
voyage  by  a  peril  insured  against.  It  is  not  necessary,  in  a 
policy  of  insurance,  to  state  the  precise  *nature  of  the  interest,  [  *^8i  ] 
and  whether  the  property  be  absolute  or  special.  A  consignor, 
a  consignee,  a  prize  agent  (as  such)  may  all  insure ;  but  they 
are  not  bound  to  specify  what  the  interest  is  (i).  And  so  as  to 
the  second  objection :  the  contract  between  the  assured  and  the 
other  parties  is  nothing  to  the  underwriter.  He  cannot  pretend 
that  this  is  a  wagering  policy ;  the  plaintiffs  only  seek  to  recover 
the  amount  of  damage  which  they  have  actually  sustained  by 
the  injury  to  these  goods.  The  third  objection  is  answered  by 
a  reference  to  the  nature  and  objects  of  the  policy.  It  was  to 
continue  twelve  months,  and  the  intention  evidently  was,  that 
the  underwriters  should  be  liable  for  damage  to  be  sustained  by 
the  goods  on  board  these  boats  during  the  whole  time.  The 
stipulations  for  leave  to  take  in  and  discharge  goods  at  all  places 
on  the  line  of  canal,  that  no  greater  amount  than  3,000<.  should 
be  covered  by  the  policy  in  any  one  boat  on  any  one  trip,  and 
that  the  claim  on  the  policy  should  not  exceed  1002.  per  cent.,  all 
shew  that  the  limitation  contended  for  is  not  according  to  the 
real  sense  of  the  contract.  Then  it  is  said,  fourthly,  if  that 
limitation  is  not  to  prevail,  the  underwriter  is  still  only  liable 
for  the  proportion  which  12,000i.  bears  to  the  whole  amount 
of  goods  carried  in  all  the  boats  during  the  twelve  months. 
According  to  this  argument,  if  no  damage  occurred  till  the  last 
(1)  See  Carruthera  v.  Sheddon,  6  Taunt.  14. 
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Ceowlkt     day,  and  on  that  day  a  loss  of  goods  to  the  amount  of  1,000Z. 

CoHBN.  took  place,  then  although  no  other  goods  were  afloat  at  the  time, 
the  underwriter  would  claim  to  pay,  not  1,000Z.,  but  only  a  part 
of  that  sum  in  the  proportion  of  12,0002.  to  the  value  of  all  the 

[  •482  ]  goods  before  carried  in  all  the  boats ;  *by  which  mode  of  calcula- 
tion, he  might  be  liable  in  1,000Z.  at  the  beginning  of  the  year, 
and  only  a  farthing  at  the  end  of  it,  for  precisely  the  same 
amount  of  loss.  The  true  measure  of  liability  is  the  proportion 
of  12,0002.  to  the  value  of  all  the  goods  afloat  at  the  time  of  the 
loss ;  and  it  does  not  appear  from  the  case,  that  any  thing  more 
was  on  the  line  of  canal  that  day,  than  the  goods  valued  at  1,7002., 
in  the  boat  which  was  sunk. 

Maule,  contra: 

As  to  the  flrst  and  second  points :  it  may  be  admitted  that 
this  was  an  insurable  interest,  if  the  policy  were  rightly  framed. 
But  the  interest  here  is  not  that  described  in  the  policy.  The 
Courts  have  allowed  much  latitude  in  this  respect,  as  where  they 
held  that  a  shipowner  carrying  his  own  goods  on  a  voyage,  might 
insure  his  interest  in  them  under  the  name  of  freight :  Flint  v. 
V.  Flemyng  (i).  But  there  are  many  instances  in  which  a  greater 
strictness  of  construction  is  still  adhered  to.  A  party  lending 
money  on  bottomry  has  a  complete  interest  in  the  ship ;  yet  he 
cannot  insure  as  on  the  ship.  In  Sinwnds  v.  Hodgson  {2),  the 
interest  insured  was  **on  bottomry,*'  and  the  decision  turned 
wholly  upon  the  question  whether  the  instrument  alluded  to  by 
that  expression  in  the  policy,  was  a  bottomry  bond  or  not,  though 
it  was  clear  that  the  plaintiff  had,  at  all  events,  a  security  on  the 
body  of  the  ship,  capable  of  being  insured.  It  was  decided  in 
Glover  v.  Black  (3),  that  a  lender  of  money  on  respondentia 
could  not  insure  as  upon  the  goods  and  merchandize ;  and  in 
a  subsequent  case,  Gregory  v.  Christie  (4),  where  the  insurance 
[  •483  ]  was  on  goods,  specie,  *and  effects  of  the  plaintiff  (the  captain) 
on  board  the  ship,  and  he  demanded,  under  that  insurance, 
money  expended  by  him  during  the  voyage  for  the  use  of  the  ship, 
and  for  which  he  claimed  respondentia  interest.  Lord  Mansfield, 

(1)  35  R.  R.  205  (1  B.  &  Ad.  45).  (3)  3  Burr.  1394. 

(2)  P.  319,  ante  (3  B.  &  Ad.  50).  (4)  Park  on  Insurance,  p.  14. 
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though  he  held  that  the  plaintiff  might  recover,  was  of  opinion     .cbowlet 

that  he  would  not  have  been  so  entitled,  but  for  an  express  usage       goskn. 

proved  by  several  witnesses.      The  insurance  by  the  present 

plaintiffs  is  precisely  in  the  form  which  would  be  used  by  owners 

of  goods  sending  them  in  other  persons*  barges.     No  other  kind 

of  interest  is  pointed  out  by  the  terms  used.     Yet  the  interest  in 

this  case  is,  in  fact,  one  of  a  very  special  nature.     It  is  that 

of  a  carrier,  which  consists  of  the  gain  to  be  made  by  freight, 

and  the  loss  to  be  guarded  against  from  damage  or  destruction 

of  the  goods.     Now  it  will  scarcely  be  said  that  this  policy  covers 

the  gain, — the  freight;  and  if  the  general  words  are  not  of  a 

nature  to  protect  this,  how  is  it  shewn  that  they  apply  to  the 

loss  risked  by  the  plaintiffs  as  carriers  ?     Yet  if  their  interest  as 

carriers  generally  were  covered  by  this  policy,  why  should  not  it 

extend  both  to  the  expectation  of  freight  and  the  risk  of  loss? 

It  has  been  said  that  the  policy,  being  on  goods,  covers  any 

interest  in  them,  absolute  or  special.     It  may  be  admitted  that 

the  assured  need  not  be  an  absolute  owner ;  but  the  interests  to 

be  protected  must  all  be  such  as  are  carved  out  of  one  and  the 

same  entire  right ;  and  an  interest  arising  merely  from  a  liability, 

like  that  of  a  carrier,  is  not  within  this  description.     Suppose 

the  goods  here  had  been  lost  by  the  act  of  God  or  the  King's 

enemies.     Carriers  are  not  answerable  for  these  risks ;  yet  the 

underwriter  would  have  been  liable  to  the  assured  upon   the 

present  policy.    Another  proof  that  this  contract  *of  insurance        ['^84  ] 

does  not  truly  shew  the  nature  of  the  interest  to  be  protected  is, 

that  the  policy  is  an  open  one.     The  inference  from  that  form 

of  policy  is,  that  the  interest  is  of  such  a  nature  that  it  may  be 

appreciated  when  the  loss  happens,  without  the  aid  of  any 

previous  convention  between  the  parties,  or  estimate  by  which 

they  have  agreed  to  be  bound.     Thus  an  absolute  interest  in 

goods  may  be  valued  by  reference  to  the  invoice  price  ;  and  an 

estimate  may  be  taken  by  similar  means,  as  to  ship  or  freight. 

But  it  is  not  so  with  the  interest  of  a  carrier ;  that  must  be 

appreciated  by  some  rule  of  calculation,  which  should  be  agreed 

upon  beforehand.     The  present  contract  is  in  the  nature  of   a 

re-assurance;    for  a  carrier  is  an  insurer;    the   risk  provided 

against  by  such  contract,  if  it  could  be  previously  estimated, 
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CsowLEY  would  probably  be  calculated  on  the  average  quantity  of  losses 
CoHBN.  which  the  parties  effecting  the  re-assurance  have  to  pay.  This 
kind  of  contract  is  always  considered  as  totally  distinct  from  an 
original  insurance  (i),  and  ought  not  to  be  described  in  the  same 
general  terms.  As  to  the  third  point ;  if  the  policy  was  not 
exhausted  when  goods  to  the  value  of  12,0002.  had  been  carried 
by  all,  or  at  least  by  each  of  the  boats,  this  contract  was  most 
improvident  on  the  part  of  the  underwriter;  for,  on  the  plaintiffs' 
construction,  goods  to  the  amount  of  860,0002.  had,  at  the  time 
of  the  loss,  been  protected  by  this  policy ;  and  the  same 
proportion  might  have  been  carried  during  the  remaining  two 
months  of  the  year.  The  premium  of  180Z.  for  such  a  risk  is  so 
far  below  the  ordinary  rate,  that  the  underwriter,  at  least,  cannot 
[  '^ss  ]  be  supposed  to  have  understood  the  contract  in  the  *sense  now 
contended  for.  Lastly,  the  underwriter  is  liable  only  for  that 
proportion  of  the  loss  which  12,000Z.  bears  to  the  whole  value 
of  the  goods  carried  during  the  year.  This  is  the  rule  in  case 
of  an  open  policy ;  the  indemnity  recoverable  is  to  the  loss  as 
the  sum  insured  to  the  whole  interest  protected  by  such  policy. 
It  is  argued  this  would  lead  to  an  unjust  result;  and  that 
in  the  present  case  it  would  be  hard,  if  the  plaintiffs  carried 
360,0002.  worth  of  goods  during  the  year,  that  they  should 
only  recover  in  the  proportion  of  one  thirtieth  for  any  sub- 
sequent loss.  But  this  is  the  consequence  of  insuring  a  carrier's 
interest  in  a  form  applicable  only  to  a  policy  on  the  party's 
own  goods.  The  indemnity  may  be  inadequate  to  the  loss,  but 
the  premium  was  not  a  sufficient  consideration  for  a  perfect 
indemnity. 

Camjphell,  in  reply : 

A  policy  must  state  correctly  what  is  insured ;  but  there  is  no 
authority  for  saying,  that  the  reason  why  the  party  insures 
should  also  be  expressed.  Glover  v.  Black  {2)  was  decided  on 
the  ground  of  an  established  practice ;  and  the  Court  expressly 
guarded  against  any  application  of  the  judgment  there  given  to 
other  cases  than  those  of  respondentia  and  bottomry. 

(1)  Park  on  Insurance    419,  and  (2)  3  Burr.  1394. 

the  authorities  there  cited. 
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Lord  Tbntbrden,  Ch.  J. :  Growlbt 

V, 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover.  It  Cohkn. 
is  objected  that  this  policy  is  not  framed  so  as  to  cover  the 
interest  in  respect  of  which  they  claim.  But  I  agree  in  the  pro- 
position laid  down  in  the  argument  on  their  side,  that  although 
the  subject-matter  of  the  insurance  must  be  properly  described, 
the  nature  of  the  interest  may  in  general  be  *left  at  large.  Here  [  '^se  ] 
the  subject-matter  is  very  sufficiently  described,  and  the  policy 
shews  that  the  sum  to  be  received  in  case  of  loss  was  to  be  for 
further  consideration,  "as  interest  might  appear  thereafter." 
The  instrument  is  not  artificially  framed ;  it  would  have  been 
better  if  it  had  expressly  shewn  that  the  object  was  to  indemnify 
the  plaintiffs  as  carriers ;  still  I  think  it  is  sufficient.  Then  it  is 
contended,  that  after  goods  to  the  value  of  12,0002.  had  been 
carried  by  all,  or  at  least  by  each  of  the  boats,  the  policy  was 
exhausted.  But  this  is  inconsistent  with  the  evident  object  of 
the  contract,  and  with  the  limit  which  the  parties  have  fixed  by 
warranting  that  the  claim  on  the  policy  shall  not  exceed  1002. 
per  cent.  Then  as  to  the  mode  of  calculating  the  indemnity, 
the  defendant  insists  that  this  is  to  be  done  by  ascertaining  the 
proportion  which  12,0002.  bears  to  the  whole  value  of  goods 
carried  during  the  year,  and  allowing  the  assured  such  a  pro- 
portion of  the  amount  of  loss.  But  the  rule  of  calculation  relied 
on  by  the  defendant  is  never  adopted  in  cases  of  policy  on  goods 
with  liberty  to  change  the  cargoes.  Here  the  whole  value  of  the 
goods  afloat  at  the  time  of  the  loss  must  be  taken,  and  the 
plaintiffs  will  recover  such  a  proportion  of  their  loss  as  12,0002. 
bears  to  the  value  of  all  the  property  on  board  all  the  boats  at 
the  time  of  the  accident,  if  that  value  exceed  12,0002. ;  if  not, 
they  will  be  entitled  to  the  whole  amount  lost. 

LiTTLBDALB,  J.  : 

I  am  of  the  same  opinion ;  and  I  think  it  was  not  necessary 
that  the  interest  of  the  plaintiffs  should  be  more  specially 
described.  Goods  in  the  custody  of  carriers  are  constantly 
described  as  their  goods  in  indictments  and  declarations  in 
trespass.  *The  plaintiffs  here  were  liable,  in  particular  cases,  [  ♦487  ] 
for  the  loss  of  the  goods  they  carried,  and  had  a  special  property 
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Cbowlet  in  them  on  that  account.  The  goods  were,  for  the  present 
CoHKN.  purpose,  their  goods.  As  to  the  argument  that  this  policy  was 
exhausted  when  goods  had  been  carried  in  all,  or  in  each  of  the 
boats,  to  the  amount  of  12,000Z.,  I  think  that  cannot  have  been 
the  intention,  where  a  policy  was  effected  upon  thirty  boats 
continually  going  on  this  canal,  and  each  of  which  might  convey 
goods  to  that  amount  in  a  time  far  short  of  a  year.  It  appears 
to  me  that  the  contract  was,  in  effect,  equivalent  to  a  fresh 
insurance  taking  place  at  the  time  when  each  vessel  started,  and 
governing  all  that  were  then  afloat ;  only  instead  of  a  renewed 
insurance,  the  object  was  obtained  by  a  continuing  policy.  As 
to  the  amount  the  plaintiffs  are  to  recover,  I  agree  in  the  rule  of 
calculation  which  my  Lord  has  laid  down. 

Parke,  J. : 

It  is  admitted  here  that  the  plaintiffs  had  some  interest  which 
they  might  insure.  It  was  that,  in  fact,  which  carriers  ordinarily 
have.  The  only  question  is,  whether  the  interest,  such  as  it  was, 
was  suflSciently  described  in  the  policy.  Now  the  particular 
nature  of  the  interest  is  a  matter  which  only  bears  on  the 
amount  of  damages ;  it  is  never  specially  set  out  in  a  policy. 
The  instrument  in  question,  I  think,  does  all  in  this  respect  that 
ever  is  done.  Then,  as  to  the  suggestion,  that  when  goods  to 
the  value  of  12,000Z.  had  been  carried,  the  policy  was  at  an  end ; 
if  that  was  so,  the  insurance  was  not  for  a  year,  but  upon  the 
first  12,000Z.  worth  of  goods  that  should  be  carried.  But  I  think 
it  was  clearly  meant  to  be  an  indemnity,  applicable  to  the 
successive  cargoes.  I  am  also  of  opinion,  that  the  compensation 
[  *488  ]  *i8  ncjt  to  be  calculated  in  the  manner  proposed  by  the  defen- 
dant. If  it  were  to  be  (as  contended  on  that  side)  in  the 
proportion  of  12,000i.  to  the  whole  value  of  goods  carried  during 
the  year,  the  result  would  be,  that  the  underwriter's  liability 
would  have  gone  on  diminishing  through  the  year,  and  become 
less  in  proportion  as  more  goods  were  carried.  But  I  think  the 
intention  clearly  was,  that  12,000Z.  should  be  insured  upon  each 
successive  number  of  cargoes;  and,  therefore,  that  the  whole 
value  of  the  goods  afloat  at  the  time  of  the  loss,  compared  with 
12,000Z.  will  afford  the  true  measure  of  the  defendant's  liability. 
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Pattbson,  J. :  Cbowlbt 

V. 

It  is  only  necessary,  in  such  a  policy  as  this,  to  state  accurately  Cohev. 
the  subject-matter  insured,  not  the  particular  interest  which  the 
assured  has  in  it.  This  is  an  answer  to  the  objection,  that  a 
policy  like  the  present  would  cover  the  interest  of  a  party  sending 
his  goods  by  another's  vessel :  it  is  not  the  less  a  policy  upon 
goods.  So,  too,  when  it  is  said  that  this  contract  is  in  the 
nature  of  a  re-assurance ;  the  answer  is,  that  it  is  still  only  an 
insurance  upon  goods  in  which  the  assured  has  a  special  interest. 
The  suggestion  that  this  policy  had  become  exhausted  is  at 
variance  with  the  contract  itself:  for  the  proviso,  that  only 
3,000Z.  should  be  covered  in  any  one  boat  on  any  one  trip,  shews 
that  at  least  more  than  one  voyage  was  contemplated,  in  which 
each  boat  might  take  as  much  as  8,0002.  worth  of  goods ;  and 
this  is  quite  inconsistent  with  the  supposition  that  an  insurance 
of  only  12,000Z.  was  contemplated  upon  all  or  each  of  the  boats. 

Postea  to  the  plaintiffs :  the  damages  to  be  calculated 
on  the  principle  above  stated. 


In  the  Mattee  of  Arbitration  between  GILLON  and  1832. 
Others,  and  The  MEESEY  and  CLYDE  NATIGA-  ^^' 
TION  COMPANY.  l^^s] 

(3  Barn.  &  Adol.  493—498.) 

An  agreement  of  reference  stated,  that  disputes  had  arisen  between 
Q-.  and  a  Navigation  Company,  respecting  certain  goods  shipped  by  G. 
on  board  the  Company's  vessels,  and  which  G.  complained  had  not  been 
deHyered;  that  G.  had  commenced  an  action  in  Scotland  against  the 
Company  for  the  recovery  of  the  goods  or  their  value,  of  the  damage 
sustained  by  the  non-delivery,  and  of  the  costs  incurred  in  the  action ; 
and  that  the  parties  agreed  to  refer  the  said  differences  to  arbitrators, 
the  costs  of  the  reference  and  award,  and  also  of  the  action,  to  be  in  their 
discretion.  The  arbitrators  awarded  that  238/.  were  due  from  the 
Company  to  G. ;  that  the  said  sum,  with  30/.,  the  costs  of  the  reference 
and  award,  should  be  paid  by  the  Company  on  a  certain  day ;  and  that 
the  Company  should  keep  the  goods,  which  were  then  in  their  possession : 

Held,  (Parke,  J.  dubitante)  that  this  was  a  sufficient  adjudication 
upon  all  the  matters  referred :  Held  also,  that  the  award  of  the  goods 
to  the  Company  was  not  void  as  an  excess  of  authority. 

By  an  award  made  in  the  above  matter,  certain  articles  of 
agreement  were  Bet  out,  whereby,  after  reciting  that  disputes 
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In  re  OiUiON  had  arisen  and  were  still  existing  *between  Gillon,  Bale,  and 
Mbbset  and  Thomas  and  John  Black  on  the  one  part,  and  the  Company  on 
Navioatiok   ^^^  other,  respecting  two  cases  of  goods  shipped  by  Gillon,  <fec. 
CoMPAiTT.     on  board  one  of  the  Company's  vessels,  and  which   Gillon, 
[  **»*  J       ^Q^  alleged  had  never  been  delivered  as  directed,  but  the  Com- 
pany asserted  the  contrary;   and  after  reciting  that  they  had 
commenced  an  action  in  Scotland  against  the  Company  for  the 
recovery  of  the  goods  or  their  value,  and  of  the  loss  and  damage 
sustained  by  Gillon,  &c.  in  consequence  of  the  non-delivery,  and 
the  costs  and  expenses  incurred  by  them  relative  thereto,  and  in 
the  said  action,  which  was  then  depending ;  and  reciting  also, 
that  for  finally  settling  the  said  differences  and  disputes,  the 
parties  had  agreed  to  leave  the  same  to  the  award  and  decision 
of  the  arbitrators  after  named;    it  was  agreed  that  the  said 
parties  should  and  would  abide  by  the  award  of  H.  G.  and  J.  D., 
arbitrators  named  on  behalf  of  each  of  the  parties  to  the  said 
agreement,  to  award,  &c.  of  and  concerning  the  matters  thereby 
referred,  so  as  the  said  award  should  be  made  on  or  before,  <&c. ; 
and  that  the  costs  of  the  agreement,  of  the  reference  and  award, 
and  also  the  costs  incurred  previous  to  and  in  commencing, 
prosecuting,  and  defending  the  said  action,  should  be  in  the 
discretion  of  the  arbitrators.     The  arbitrators  then  went  on  to 
award  '*of  and  concerning  the  matters  referred,"  as  follows: 
''We  do  award,  &c.  that  there  is  now  due  and  owing  from  the 
said  Mersey  and  Clyde  Steam  Navigation  Company  unto  the  said 
John  Gillon,  &c.  the  sum  of  288Z.     And  we  do  further  award, 
&c.  that  the  said  sum,  together  with  the  sum  of  80Z.,  being  the 
costs  of  the  said  reference  and  all  matters  relative  thereto,  and 
of  this  our  award,  amounting  together  to  268Z.,  shall  be  paid  by 
[  *^96  ]       the  said  Company  unto  Messrs.  J.  and  G.  C,  *solicitors,  at,  &c. 
on,  &c.'*     They  further  awarded  that  the  costs  of  making  the 
agreement  of  reference  or  the  award,  a  rule  of  Court,  if  necessary, 
should  be  borne  by  the  Company.     They  then  proceeded  :  "  And 
we  do  lastly  award,  &c.  that  the  said  Company  shall  and  may 
keep  and  retain  to  their  own  use  the  said  two  cases  of  goods 
alluded  to  in  the  said  agreement,  and  which  are  now  in  the 
possession  of  the  said  Company,  or  their  warehousekeeper  or 
agent."     A  rule  nisi  was  obtained  for  setting  aside  this  award,  on 
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the  grounds — 1.  That  the  award  did  not  pursue  the  submission,  in  re  Gillon 

in  not  making  any  adjudication  respecting  the  damage  sustained  m^^t^lnd 

by  non-delivery  of  the  goods.     2.  That  the  award  was  not  made  jj^y^J^^j  j^ 

upon  all  the  matters  submitted,  as  it  said  nothing  of  the  costs  of     Company. 

the  Scotch  cause.    8.  That  the  award  exceeded  the  submission, 

in  directing  that  the  Company  should  keep  the  goods.  It  appeared 

on  affidavit,  that  the  arbitrators  had  had  evidence  before  them 

both  of  the  damage  occasioned  by  the  non-delivery,  and  of  the 

costs  in  the  Scotch  suit.     A  rule  nisi  having  been  obtained  for 

an  attachment  against  the  Company  for  not  performing  the 

award,  both  rules  now  came  on  together. 

CressweU,  on  behalf  of  the  Company : 

As  to  the  last  objection,  if  the  arbitrators  have  exceeded  their 
power,  the  award  is  only  bad  pro  tanto.  With  respect  to  the 
rest,  the  award  professes  to  be  ''  of  and  concerning  the  matters 
referred,"  and  it  is  not  pretended  on  the  other  side  that  any 
matter  referred  was  not  brought  before  the  arbitrators.  The 
points  in  question  before  them  were,  whether  there  had  been 
a  delivery  of  the  goods;  whether  any  and  what  damage  had 
ensued  from  the  non-delivery ;  *and  what  had  been  the  plaintiff's  [  •496  ] 
costs  in  the  Scotch  cause.  The  arbitrators  award  a  sum  generally. 
This  will  be  intended  to  apply  to  all  the  questions.  The  award 
is  conclusive  against  every  claim  which  the  parties  might  have 
advanced  at  the  reference :  Dunn  v.  Murray  (i). 

Cowling,  contra : 

The  award  does  not  determine  all  the  matters  submitted; 
at  all  events  not  the  costs  of  the  Scotch  suit.  The  general  sum 
awarded  may  be  for  these,  or  for  the  damage  by  non-delivery  of 
the  goods,  or  for  both.  In  the  last  case  the  award  is  bad,  on 
the  ground  that  where  distinct  matters  are  referred,  the  arbitra- 
tors must  award  specifically  as  to  each:  Randall  v.  Randall (2), 
Thornton  v.  Homhy{s).  In  Dunn  v.  Murray  (i),  the  reference 
was  not  of  distinct  things,  but  of  all  matters  in  difference  in 
the  cause.  There  is  nothing  here  to  shew  that  the  arbitrators 
came  to  any  separate  conclusion  as  to  the  costs  of  the  action  in 

(1)  33  B.  E.  327  (9  B.  &  C.  780).  (3)  8  Bing.  13. 

(2)  8  E.  E.  601  (7  East,  81). 

81—2 
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inreGiLLON  Scotland,  though  other  matters  are  specifically  noticed  in  the 
Mebset  and  award.     The  direction  as  to  the  goods  is  an  excess  of  authority, 
Navigation   ^^^^^^  i*  was  not  submitted  whether  or  not  the  Company  should 
CoMPAWY.     keep  them:  and  this  affects  the  whole  award;  for  if  the  arbi- 
trators had  not  thought  themselves  at  liberty  to  adjudicate  as  to 
this,  the  other  terms  prescribed  would  have  been  different. 

Lord  Tbntbrdbn,  Ch.  J. : 

The  award  is  inartificial,  but  enough  appears  to  sustain  it. 
The  arbitrators  have  awarded  a  certain  sum  as  due  to  the 
[  *497  ]  plaintiffs  in  the  Scotch  *cause,  and  it  must  be  understood  that 
they  meant  to  include  the  costs  as  well  as  the  other  matters 
of  that  cause.  Dunn  v.  Murray  is  a  strong  authority  in  favour 
of  the  award.  It  is  said  that  the  arbitrators  have  not  made 
a  distinct  adjudication  on  any  of  the  matters  referred,  but  it 
does  not  appear  that  they  have  excluded  any.  In  Randall  v. 
Randall  (i),  the  award  was  so  framed,  that  one  distinct  subject 
of  the  reference  could  not  by  possibility  have  been  included. 
The  same  objection  was  taken  in  Thornton  v.  Hornby  (2) ;  that 
case  also  was  different  from  this.  The  adjudication  here,  that 
the  parties  who  were  ordered  to  pay  the  money  should  keep  the 
goods,  imposes  what,  perhaps,  could  not  have  been  enforced  at  law, 
but  it  was  just,  and,  I  think,  sufficiently  correct  on  an  arbitration. 

LiTTLEDALE,  J.  : 

I  am  of  opinion  that  this  award  may  be  supported.  It  would 
have  been  better  if  it  had  distinctly  specified  the  matters  in 
respect  of  which  the  payment  was  adjudged;  but  upon  this 
agreement  of  reference,  I  am  not  aware  that  there  was  any 
positive  objection  to  awarding  one  sum  in  respect  of  the  whole. 

Parke,  J. : 

I  have  some  doubt  whether  this  award  is  final,  for  I  do  not 
see  how  the  sum  of  money  adjudged  to  be  paid  is  made 
applicable  to  the  Scotch  cause.  However,  I  do  not  feel  so 
strong  an  opinion  on  the  subject,  as  to  say  that  the  award  cannot 
be  supported. 

(1)  8  B.  H.  601  (7  East,  81).  (2)  8  Bing.  13. 
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Pattbbom,  J. :  In  re  Oillon 

AKD  THB 

I  think  it  is  clear  the  arbitrators  must  have  meant  to  include  Mebsey  and 

,the  costs  of  the  Scotch  cause  in  "^^the  sum  of  2882.  first  awarded,  navioatiok 

The  costs  of  the  reference  and  award,  amounting  to  80Z.,  are 

given  separately,  and  I  think  the  former  sum  must  apply  to  the 

remaining  matters  in  dispute. 

Ride  ahsoltUefor  an  attachment. 


COHPAKT. 
[  •498  ] 


MARTINDALE     and    Another    v.    F.    BOOTH,  i8S2. 

W.   S.   COPELAND,   and  J.    S.   WILSON  (1).  ^** 

(3  Bam.  &  Adol.  498—507 ;  S.  C.  1  L.  J.  (N.  S.)  K  B.  166.)  ^  ^^^  ^ 

A.  being  indebted  to  B.  in  the  sum  of  10^  for  goods,  applied  for  a 
further  supply  upon  credit,  and  for  a  loan.  B.  refused  to  grant  either 
without  security  ;  and  it  was  then  agreed  that  A.  should  give  a  bill  of 
sale  of  his  household  furniture  and  fixtures,  and  thatB.  should  give  him 
credit  for  200/.  on  that  security.  Before  the  bill  of  sale  was  executed, 
B.,  upon  the  faith  of  the  agreement,  advanced  to  A.  90Z.  in  money  and 
goods,  and  afterwards,  on  the  8th  of  May,  1828,  A.  executed  a  bill  of 
sale,  whereby,  in  consideration  of  the  debt  of  lOOZ.  he  bargained  and 
sold  to  B.  all  his  (A.'s)  household  goods  and  furniture,  &c.  with  a 
proviso,  that  if  A.  should  pay  the  100/.  by  instalments,  the  first  of  which 
was  to  be  due  on  the  7th  of  June,  the  deed  should  be  void ;  but  in  default 
of  payment  of  any  of  the  instalments  at  the  times  appointed,  it  should 
be  lawful,  although  no  advantage  should  have  been  taken  of  any 
previous  default,  for  B.  to  enter  upon  the  premises  and  take  possession, 
and  sell  off  the  goods.  There  was  a  further  proviso,  that  until  such 
default,  it  should  be  lawful  for  A.  to  keep  possession  of  them.  In  1823, 
A.  had  given  a  warrant  of  attorney  to  0.  and  D.,  as  security  for  a  debt 
of  1,100/.,  and  they,  in  November,  1828,  entered  up  judgment  and  sued 
out  a.fi.fa,,  under  which  the  sheriff  seized  the  goods : 

Held,  in  trespass  brought  by  B.  against  the  sheriff,  that  under  these 
circumstances  the  bill  of  sale  was  not  fraudulent  by  reason  of  A.'8  having 
continued  in  possession. 

Semble,  that  after  a  conveyance  of  goods  and  chattels,  want  of  possession 
does  not  constitute  fraud,  as  against  creditors,  but  is  only  evidence  of  it. 

Trespass  for  taking  away  and  converting  furniture,  goods,  and 
chattels  of  the  plaintiffs.    Plea,  not  guilty.    At  the  trial  before 

(1)  Thisdecisionmustnowbecon-  by  Lord  Blagkbtirn  in  Cookson  v. 

aidered  as  subject  to  the  Bills  of  Sale.  Stuire  (H.  L.  1884)  9  App.  Gas.  653, 

Acts,  1878  and  1882.    The  relation  664  et  seq,y  54  L.  J.  Q.  B.  249,  254. 

of  the  Acts  to  the  previous  state  of  — B.  C. 
the  law  is  considered  and  explained 
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Mabtindale  Lord  Tentorden,  Gh.  J.,  at  the  Middlesex  sittings  after  Trinity 
Booth.       Term,  1829,  the  jury  found  a  verdict  for  the  plaintiffs  for  991. 16«., 
subject  to  the  opinion  of  this  Court  on  the  following  case : 

Before  the  8th  of  May,  1828,  one  W.  G.  Priest,  who  kept  the 
"  Peacock  "  Tavern  in  Maiden  Lane,  Middlesex,  was  indebted  to 
the  plaintiffs,  wine  and  spirit  merchants,  in  101.  for  wine  and 
spirits.  Priest  having  applied  to  them  for  a  further  supply  of 
wine  upon  credit,  and  for  a  loan  of  money,  the  plaintiffs  refused 
to  give  him  any  further  credit,  or  to  lend  him  any  money  unless 
[  *499  ]  he  *would  give  them  satisfactory  security.  Priest  then  proposed 
to  execute  a  bill  of  sale  to  them  of  the  furniture  and  fixtures  in 
the  **  Peacock  "  Tavern  as  such  security,  and  the  plaintiffs  agreed 
to  give  him  credit  thereupon  to  the  extent  of  2001.  After  Priest 
and  the  plaintiffs  had  agreed  to  give  and  accept  such  security, 
but  before  the  bill  of  sale  was  actually  executed,  the  plaintiffs, 
upon  the  faith  of  such  agreement,  advanced  to  Priest  30Z.  in 
money,  and  to  the  amount  of  602.  in  wine  and  spirits,  and  in  two 
days  afterwards,  viz.  the  8th  of  May,  1828,  in  pursuance  of  the 
agreement.  Priest  executed  and  delivered  to  the  plaintiffs  a  bill 
of  sale,  reciting  that  he.  Priest,  was  indebted  to  the  plaintiffs  in 
the  sum  of  lOOi.  for  money  advanced  and  goods  sold  and  delivered, 
and  stating  that,  in  consideration  thereof,  he  granted,  bargained, 
sold,  and  assigned  unto  the  plaintiffs  all  the  household  goods, 
furniture,  &c.  in  and  about  the  premises  called  the  "  Peacock  " 
Tavern,  to  hold  to  the  proper  use  and  behoof  of  the  plaintiffs  for 
ever,  subject  to  the  condition  thereinafter  contained:  proviso, 
that  if  Priest  should  pay  the  said  sum  of  1001.  with  lawful 
interest  thereon  by  instalments,  that  is  to  say,  252.  on  the  7th  of 
June  then  next,  252.  on  the  7th  of  May  next,  and  50!.,  the  residue 
thereof,  on  the  7th  of  November,  1829,  the  deed  should  be  void ; 
but  in  default  of  payment  of  all  or  any  of  the  said  sums  at  the 
times  appointed,  then  it  should  be  lawful,  although  no  advantage 
should  have  been  taken  of  any  previous  default,  for  the  plaintiffs 
forthwith  to  enter  upon  the  premises,  and  take  possession  of  the 
goods,  furniture,  &c.,  and  absolutely  sell  and  dispose  of  the  same. 
There  was  a  power  reserved  to  the  plaintiffs,  during  the  con- 
tinuance of  the  deed,  to  enter  upon  the  premises  and  take  an 
[  •500  ]       inventory ;  and  also  *at  any  time  after  default  as  aforesaid  to 
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take  and  retain  possession  of  the  goods  until  they  should  deem  Martindale 
it  expedient  to  sell.     Then  followed  a  proviso, ''  that  until  default       booth. 
should  be  made  in  payment  of  all  or  any  of  the  said  sums,  it 
should  be  lawful  for  Priest  to  retain  and  keep  quiet  possession 
of  all  and  singular  the  said  household  goods/'  &c. 

Before  Priest  commenced  dealing  with  the  plaintiffs,  he  had 
married  the  widow  of  one  Higman,  who  formerly  kept  the 
"Peacock"  Tavern,  and  who,  at  the  time  of  his  death,  was 
indebted  to  Combe,  Delafield,  &  Co.  in  the  sum  of  1,1002.  His 
widow  being  executrix  of  his  will,  on  her  marriage  with  Priest 
they  both  became  possessed  of  Higman's  effects  ;  and  Priest,  by 
way  of  security  for  the  said  1,100L,  executed  a  warrant  of 
attorney  to  Combe,  Delafield,  &  Co.  for  that  amount  in  November, 
1823.  On  the  1st  of  November,  1828,  Messrs.  Combe,  Delafield, 
&  Co.  caused  judgment  to  be  entered  up  on  the  warrant  of 
attorney,  and  sued  out  a  writ  of  Jl.fa.  directed  to  the  defendants 
Booth  and  Copeland,  then  Sheriff  of  Middlesex,  who  thereupon 
issued  their  warrant  to  Wilson,  the  other  defendant,  their  officer, 
and  he  seized  and  took  in  execution  the  goods  in  question,  being 
the  furniture  and  effects  in  the  "  Peacock  "  Tavern.  While  the 
sheriff  remained  in  possession,  the  plaintiffs  came  upon  the  pre- 
mises, gave  the  defendants  notice  of  the  bill  of  sale,  and  required 
them  to  relinquish  possession,  which  was  refused,  and  the  sheriff 
sold  the  goods.     This  case  was  now  argued  by 

Archbold,  for  the  plaintiffs : 

This  is  not  a  question  between  two  creditors,  but  between  a 
creditor  of  Priest  and  a  party  who  was  owner  of  the  goods  which 
once  ^belonged  to  Priest.  It  appears  that  a  debt  being  due  to  [  *50i  ] 
Combe  &  Co.  before  November,  1828,  from  the  former  husband 
of  Priest's  wife.  Priest,  in  November,  1823,  gave  them  a  warrant 
of  attorney,  upon  which  they  did  nothing  until  November,  1828, 
after  the  plaintiffs  had  advanced  money  on  the  goods.  If  they 
had  entered  up  judgment  on  the  warrant  of  attorney,  the  plaintiffs 
would  not  have  advanced  that  money.  The  property  of  the  goods 
was  vested  in  the  plaintiffs  absolutely,  the  moment  the  bill  of 
sale  was  executed,  subject  to  a  right  of  redemption  by  Priest. 
But  for  the  Bankrupt  Act  of  21  Jac.  I.  c.  19,  which  vested  in  the 
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Mabtindale  commissioners  any  goods  of  which  the  bankrupt  was  reputed 
Booth.  owner,  in  case  even  of  the  bankruptcy  of  Priest,  his  assignees 
could  not  have  taken  the  goods.  They  would  have  had  no  right, 
but  such  as  the  bankrupt  would  have  had,  viz.  to  a  kind  of  equity 
of  redemption ;  and  it  is  the  same  here,  the  bill  of  sale  having 
been  given  for  a  debt  contracted  at  the  time.  If  the  possession 
of  the  goods  had  induced  Combe  &  Co.  to  give  credit  to  Priest,  it 
might  have  been  said  that  it  operated  as  a  fraud  on  them,  but 
their  debt  had  accrued  five  years  before  the  bill  of  sale.  Edwards 
V.  Harben  (i)  will  be  relied  upon  by  the  defendants,  but  there  the 
bill  of  sale  was  given  as  a  security  for  an  old  debt ;  and  the  case 
is  of  questionable  authority.  Bulleb,  J.  there  distinguishes 
between  bills  of  sale  which  are  to  take  place  immediately,  and 
those  which  are  conditioned  to  take  place  at  some  future  time ; 
in  which  latter  case,  *'  the  possession  continuing  in  the  vendor 
till  that  future  time,  is  consistent  with  the  deed,  and  comes 
[  *502  ]  within  the  rule  as  accompanying  *and  following  the  deed."  Here 
it  is  to  be  observed,  that  Priest's  continuing  in  possession  was 
perfectly  consistent  with  the  terms  of  the  bill  of  sale. 

(Parke,  J. :  The  question  is,  whether  the  deed  is  absolutely 
void,  because  there  was  no  possession  of  the  goods ;  or,  whether 
the  want  of  possession  is  only  evidence  of  fraud  to  go  to  the 
jury.) 

Want  of  possession  is  evidence  of,  but  does  not  of  itself  con- 
clusively shew  fraud :  Steward  v.  Lomhe  (2).  In  Tuyne's  case  (3) 
the  donor's  continuance  in  possession,  and  using  the  goods  as 
his  own,  are  said  to  be  the  signs  and  marks  of  fraud.  In  EasU 
wood  V.  Brown  (4)  Lord  Tenterden  was  of  opinion  that  continued 
possession  was  not  in  itself  conclusive  of  fraud ;  and  in  Kidd  v. 
Eawlinson  (5),  though  possession  did  not  accompany  and  follow 
the  deed.  Lord  Eldon  did  not  treat  the  deed  as  absolutely  void, 
but  left  it  to  the  jury  to  judge,  from  all  the' circumstances  taken 
together,  whether  fraud  could  be  properly  imputed  to  the  plaintiff 

(1)  1  R.  R.  648  (2  T.  R.  587).        (3)  3  Co.  Rep.  80. 

(2)  21  R.  R.  at  p.  704  (1  Brod.  &  B.    (4)  27  R.  R.  754  (Ry.  &  M.  312). 
511,  512).  (5)  5  R.  R.  540  (2  Bos.  &  P.  59). 


VOL.  XXXVII.]     1882.     K.  B.     8  B.  &  AD.  502—508. 


489 


or  not ;  and  he  there  observed,  that  if  Kidd  had  lent  money  to  Mabtikdalb 
A.  to  bay  goods,  and  had  then  taken  a  conveyance  of  the  goods  booth. 
as  a  security  for  his  debt  thus  arising  out  of  the  mere  act  of 
lending  the  money,  leaving  A.  in  possession  of  the  goods,  that 
would  not  have  been  a  fraudulent  act ;  in  support  of  which  he 
cited  Bull.  N.  P.  258.  So  here,  the  plaintiffs  advanced  money 
to  Priest,  and  took  the  bill  of  sale  as  a  security,  leaving  him  in 
possession  of  the  goods  (i). 


Comyn,  contra : 

It  is  not  necessary  to  contend  that  every  bill  of  sale  is  void, 
where  the  vendor  continues  in  possession ;  but  this  was  void 
under  the  particular  circumstances.  This  is  a  question,  between 
a  creditor  under  a  bill  of  sale  and  a  creditor  under  an  execution, 
whether  the  latter  is  to  be  defeated  of  the  fruit  of  a  judgment  by 
a  secret  bill  of  sale  unaccompanied  by  possession.     It  was  given 


(1)  The  teBt  of  fraud  given  by 
BuLLERf  J.  in  Edivards  v.  Harben^ 
2  T.  R.  587  (1  B.  R.  548),  viz.  whether 
or  not  the  continued  possession  of 
the  vendor  be  consistent  with  the 
conveyance,  is  also  laid  down  in 
Stone  V.  Oruhham,  2  Bulst.  225.  The 
expressions  in  both  cases  are  very 
general,  but  it  is  not  said  in  either, 
that  such  a  test  is  conclusive  under 
all  circumstances  whatever ;  nor  did 
either  case  require  such  a  decision. 
In  Edivards  v.  Harhen  an  absolute 
bill  of  sale  had  been  given,  but  the 
vendor  was  left  in  possession  by  a 
verbal  agreement,  which  was  relied 
upon  as  disproving  fraud ;  and  to 
the  question  raised,  whether  or  not 
such  a  possession  was  maintainable, 
the  answer  was,  that  possession  must 
accompany  and  follow  the  deed, 
otherwise  it  is  fraudulent.  See  the 
judgment  of  BULLER,  Z.mHaadinUm 
V.  Oxll,  3  T.  R.  620,  n.  (1  R.  R.  783).  In 
Lady  Arundel  v.  Fhipps  and  Taunton, 
10  Ves.  145,  Lord  Eldox  referring 
to  his  decision  in  Kidd  v.  RawlinsQn 
(cited  above  in  the  argument),  says, 
''The  mere  circumstance  of  posses- 


sion of  chattels,  however  familiar  it 
may  be  to  say  that  it  proves  fraud, 
amounts  to  no  more  than  that  it  is 
primd  facie  evidence  of  property  in 
the  man  possessing,  until  a  title,  not 
fraudulent,  is  shewn,  under  which 
the  possession  has  followed.  Every 
case,  from  Twyne's  case,  3  Co.  Rep. 
80,  downwards,  supports  that:  and 
there  was  no  occasion  otherwise  for 
the  statute  of  the  21  Jac.  I.  c.  19, 
s.  11."  See  also  Dewey  v.  Bayntun, 
6  East,  257  (8  R.  R.  475).  In 
Latimer  v.  BaUon,  4  B.  &  C.  654, 
Lord  Tenterden  said  that  ''posses- 
sion is  to  be  much  regarded;  but 
that  is  with  a  view  to  ascertain  the 
good  or  bad  faith  of  the  transac- 
tion;" and  although  there  had  been 
an  absolute  sale,  and  continued 
possession  afterwards  by  the  original 
owner,  it  was  held  that  the  whole 
matter  had  been  properly  left  to 
the  jury  as  a  question  of  good  or 
bad  faith.  It  was  agreed  by  the 
Court  in  Stone  v.  Qrvhham,  that 
secrecy  is  a  great  badge  of  fraud,  but 
no  concluding  proof. 


[608] 
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Maetixdalk  partly  to  secure  a  previous  debt,  and  partly  a  future  advance  of 
Booth.  money.  The  possession  was  not  consistent  with  the  deed,  for 
the  vendor  continued  in  possession  after  default  was  made  in 
payment  of  the  first  instalment.  At  common  law,  where  personal 
chattels  are  assigned,  delivery  is  essential  to  the  validity  of  the 
[  *604  ]  deed.  There  must  be  something  *equivalent  to  a  livery  of  seisin 
in  case  of  land.  Moveable  chattels,  being  capable  of  specific 
delivery,  and  being  ordinarily  used  and  enjoyed  by  being 
possessed,  possession  is  generally  looked  to  as  the  criterion 
of  ownership.  The  judgment  of  Bullbr,  J.  in  Edwards  v. 
Harben  (i)  has  never  been  over-ruled,  and  is  supported  by  the 
ruling  of  Lord  Ellenborough  in  Woi'dcdl  v.  Smith  (2).  Besides, 
here  there  is  no  schedule  to  the  deed,  but  only  a  general  descrip- 
tion of  the  household  goods.  Where  property  is  conveyed  by 
such  deed,  especially  if  there  is  no  delivery,  it  ought  to  be  shewn 
that  the  goods,  or  some  of  them  at  least,  are  the  same  (a). 

(Parke,  J. :  Here  it  is  found  that  the  goods  are  the  same.) 

The  transaction  is  against  the  policy  of  the  law. 

(Patteson,  J. :  Your  argument  would  apply  equally  whether 
possession  was  consistent  with  the  terms  of  the  deed  or  not.) 

Lord  Tenterdbn,  Ch.  J. : 

I  am  of  opinion  that  the  deed  of  sale  was  not  absolutely  void. 
Much  has  been  said  as  to  the  secrecy  attending  that  transfer,, 
but  the  observation  applies  with  equal  force  to  the  warrant  of 
attorney,  which  was  unknown  to  the  plaintiffs,  and  which  Combe 
(fc  Co.  forbore  to  act  upon  for  so  long  a  time.  The  considera- 
tion for  the  bill  of  sale  was  not  only  an  antecedent  debt,  but  a 
sum  of  money  to  be  advanced  by  the  plaintiffs  tiO  enable  Priest 
to  carry  on  his  trade.  The  omission  of  the  plaintiffs  to  take 
possession  of  the  goods  was  perfectly  consistent  with  the  deed ; 
for  it  was  stipulated  that  Priest  should  continue  in  possession 
until  default  made  in  payment  of  all  or  any  of  the  instalments, 
[  *605  ]       *and  that  on  such  default  it  should  be  lawful,  although  no 

(1)  1  R.  R.  548  (2  T.  R.  587).  (3)  SeeJarmanY,  WooUoim,  1  R.  R. 

(2)  1  Camp.  332.  780  (3  T.  R.  618). 


VOL.  XXXVII.]     1832.     K.  B.     8  B.  &  AD.  505—506.  491 

advantage  should  have  been  taken  of  any  previous  default,  for  Mabtxi^dale 
the  plaintiffs  to  enter  and  take  possession  of  the  household  goods       booth. 
and  furniture.     The  possession  by  Priest,  therefore,  being  con- 
sistent with  the  deed,  and  it  having  been  given  in  consideration 
of  money  advanced  to  enable  Priest  to  carry  on  his  trade,  I 
cannot  say  that  it  was  absolutely  void. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  The  cases  shew  that  continuance 
in  possession  of  goods  and  chattels  by  a  vendor  after  the  execu- 
tion of  a  bill  of  sale  is  a  badge  and  evidence  of  fraud ;  but 
I  think  that,  under  the  circumstances  of  this  case,  a  jury  would 
have  negatived  fraud.  In  Jezeph  v.  Ingram  (i)  Dallas,  J.  denies 
that  Edwards  v.  Harben  (2)  lays  down  a  general  rule,  that  in 
transferring  chattels  the  possession  must  accompany  and  follow 
the  deed.  There  was  in  Jezeph  v.  Ingram  a  mixed  possession ; 
for  the  vendee  superintended  the  management  of  the  farm,  and 
was  occasionally  present.  That  case,  however,  shews  the  opinion 
of  the  Court  of  Common  Pleas  to  have  been,  that  a  change 
of  possession  is  not  in  all  instances  necessary. 

Parke,  J. : 

I  am  of  the  same  opinion.  I  think  that  the  want  of  delivery 
of  possession  does  not  make  a  deed  of  sale  of  chattels  absolutely 
void.  The  dictum  of  Duller,  J.  in  Edwards  v.  Harben  (2)  has 
not  been  generally  considered,  in  subsequent  cases,  to  have  that 
import.  The  want  of  delivery  is  only  evidence  that  the  transfer 
was  colourable.  In  Benton  v.  Thornhill  (3),  it  *was  said  in  [  *506  ] 
argument,  that  want  of  possession  was  not  only  evidence  of  fraud, 
but  constituted  it ;  but  Gibbs,  Gh.  J.  dissented ;  and  although 
the  vendor  there,  after  executing  a  bill  of  sale,  was  allowed  to 
remain  in  possession,  Gibbs,  Ch.  J.,  at  the  trial,  left  it  to  the 
jury  to  say,  whether,  under  all  the  circumstances,  the  bill  of  sale 
were  fraudulent  or  not.  It  is  laid  down  in  Sheppard's  Touch- 
stone, 224,  (7th  ed.)  ''that  a  bargain  and  sale  may  be  made 
of  goods  and  chattels  without  any  delivery  of  any  part  of  the 

(1)  8  Taunt.  838;  1  Moore,  189.  (3)  17  R.  B.  472  (7  Taunt.  149;  2 

(2)  1  R.  B.  548  (2  T.  E.  587).  Marsh.  427). 
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Mabtindale  things  sold ;  "  and,  afterwards,  in  page  227,  it  is  said  '^  that  the 
Booth.  word  '  gift '  is  often  applied  to  moveable  things,  as  trees,  cattle, 
household,  stuff,  &c.,  the  property  whereof  may  be  altered  as  well 
by  gift  and  delivery  as  by  sale  and  grant,  and  this  is,  or  may  be, 
either  by  word  or  writing ;  "  and  in  a  note  to  this  passage  by  the 
editor  it  is  said,  '^  that,  by  the  civil  law,  a  gift  of  goods  is  not 
good  without  delivery,  yet  in  our  law  it  is  otherwise,  when  there 
is  a  deed:  also  in  a  donatio  mortis  causdy  there  must  be  a 
deUvery ''(i).  Then  it  is  evident  that  the  bill  of  sale,  in  this 
case,  without  delivery,  conveyed  the  property  in  the  household 
goods  and  chattels  to  the  plaintiffs.  It  may  be  a  question  for  a 
jury,  whether,  under  the  circumstances,  a  bill  of  sale  of  goods  and 
chattels  be  fraudulent  or  not ;  and  if  there  were  any  grounds  for 
thinking  that  a  jury  would  find  fraud  here,  we  might,  this  being 
a  special  case,  infer  it ;  but  there  is  no  ground  whatever  for 
saying  that  this  bill  of  sale  was  fraudulent.  It  was  given  for 
a  good  consideration,  for  money  advanced  to  Priest  to  enable  him 
to  carry  on  his  trade,  and  his  continuance  in  possession  was  in 
terms  provided  for. 

f  507  ]        Patteson,  J. : 

There  is  no  suflScient  authority  for  saying  that  the  want  of 
delivery  of  possession  absolutely  makes  void  a  bill  of  sale  of 
goods  and  chattels.  It  was  held  in  Martin  v.  Podger  (2),  that 
want  of  possession  was  a  badge  of  fraud  which  ought  to  be  left 
to  the  jury.  Then,  if  it  be  a  badge  of  fraud  only,  in  order  to 
ascertain  whether  a  deed  be  fraudulent  or  not,  all  the  circum- 
stances must  be  taken  into  consideration.  Here  the  possession 
was  consistent  with  the  deed,  for  the  reason  already  given.  The 
continuance  of  possession  by  the  vendor  is  provided  for  by  the 
deed,  and  the  purchaser  was  not  bound  to  enter  for  the  first  or 
the  subsequent  defaults  in  paying  the  instalments.  That  being 
so,  the  possession  does  not  shew  fraud.     The  judgment  of  the 

Court  must  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs, 

(1)  See  Cochrane  v.  iVoore  (1890)  (2)  2  Sir  W.  Bl.  701. 

25  Q.  B.  Div.  57. 
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PITTEGEEW  V.  PRINGLE(l).  i832. 

May  i, 
(3  Bam.  &  Adol.  514—523.)  .JL 

Plaintiff  effected  an  insurance  on  freight,  &c.  by  a  ship,  subject  to  L  1*  J 
certain  regulations,  which  provided  that  vessels  should  not  sail  from 
ports  in  Ireland  after  the  1st  of  September ;  and  that  the  time  of  clearing 
at  the  custom-house  should  be  deemed  the  time  of  sailing,  provided  the 
ship  were  then  ready  for  sea.  The  plaintiff's  ship  beiug  in  the  port  of 
Sligo,  dropped  down  the  river  before  the  Ist  of  September,  in  readiness 
for  sea,  except  that  she  had  not  her  full  quantity  of  ballast,  there  being 
a  bar  at  the  mouth  of  the  river,  which  the  ship  could  not  have  crossed 
with  that  quantity  on  board.  Boats  were  in  waiting  on  the  outside,  on 
the  1st  of  September,  to  ship  the  remainder  of  the  ballast,  and  the  vessel 
crossed  the  bar  on  that  day,  but  struck  in  doing  so,  and  the  master,  to 
ascertain  what  damage  she  had  received,  put  into  an  adjacent  port  without 
taking  the  rest  of  his  ballast,  which  was  not  done  till  the  4th,  and  the 
vessel  proceeded  upon  her  voyage  on  the  8th : 

Held,  that  the  ship's  dropping  down  the  river,  and  crossing  the  bar, 
without  her  f uU  ballast,  was  not  a  sailing ;  and  that  until  the  ballast 
was  completed  she  was  not  ready  for  sea  within  the  rule  referred  to  by 
the  policy. 

Assumpsit  on  a  policy  of  insurance.  The  plaintiff  claimed  as 
on  a  total  loss  of  freight  and  outfit.  Plea,  the  general  issue. 
At  the  trial  before  Littledale,  J.  at  the  Spring  Assizes  for 
Newcastle-upon-Tyne,  1831,  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  this  Court  upon  the  following  case : 

The  plaintiff  was  the  owner  of  the  ship  Perseverance.     The 

defendant  was  member  of  an  Association  called  the  Hope  Cargo 

and  Freight  Association  at  North  Shields,  and  in  consideration 

of  a  certain  premium,  had  subscribed  the  policy  on  which  this 

action   was   brought,   on  cargo  or    freight   from   the  20th   of 

February,  1828,  at  noon,  to  the  20th  of  February,  1829,  at  noon, 

subject  to  the  regulation,  amongst  others,  ''  that  the  rules  and 

regulations  as  to  the  periods  of  sailing  and  limits  of  navigation, 

which  govern  the  principal  insurances  of  North  Shields,  do  also 

govern   this   Association."     There    were    six    other    insurance 

associations  in  North   Shields,  governed  by  printed   rules,  to 

which  either  party  was  at  liberty  to  refer  in  arguing  this  case. 

By  the  warranties  and  rules  of  the  General  Premium  Association 

(one  of  the  above  societies),  which  were  referred  to  in  the  course 

(1)  Cited  and  followed  in  Graham  in  Bouillon  v.  Lupton  (1863)  15  C.  B. 
v.J?orrrt« (1834)  5B.&  Ad.  1011.  Also  (N.  8.)  113;  33  L.  J.  0.  P.  37,  43.— 
dted  in  th,e  judgment  of  Willes,  J.      B.  G. 
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PiTTBOBEw    of  argument,  it  waa  provided  (in  rule  6)  that  vessels  should  not 
Prinolb.     sfl-il  ^Eor  certain  parts  of  British  North  America,  from  Sports  on 

[  *615  ]  the  west  coast  of  Great  Britain,  ports  in  the  British  Channel,  or 
Ireland,  or  ports  in  Europe  westward  of  the  Downs,  after  the  1st 
of  September.  And  in  rule  9  of  the  same  Association  it  was 
provided  as  follows :  **  The  time  of  clearing  at  the  custom-house 
to  be  deemed  the  time  of  sailing,  provided  the  ship  is  then  ready 
for  sea ;  but  ships  allowed  to  proceed  to  any  port  for  the  purpose 
of  clearing  outward,  provided  such  port  and  time  of  sailing  be 
within  the  limits  of  the  warranties." 

On  the  29th  of  August,  1828,  the  plaintiff's  vessel  was  lying  in 
the  Ballyshannon  Kiver,  on  the  west  coast  of  Ireland,  under 
charter  to  proceed  to  Miramichi  (a  place  within  the  restriction 
of  rule  6),  to  take  a  cargo  there  on  freight.  On  that  day  the 
vessel  was  cleared  at  the  custom-house  of  the  port  of  Sligo, 
within  the  limits  of  which  port  the  vessel  was  lying,  and  had 
then  on  board  a  crew  of  eight  men,  (the  ship's  complement  being 
as  after  stated)  and  stores  and  provisions  for  the  voyage, 
together  with  from  ten  to  fifteen  tons  of  ballast.  On  the  80th 
of  August  the  vessel  dropped  down  the  river,  and  brought  up 
within  the  harbour  at  a  mile's  distance  from  the  bar  of  the 
river.  On  the  81st  she  remained  at  her  moorings,  the  wind  being 
foul ;  and  on  the  morning  of  the  1st  of  September  the  wind 
changing,  she  took  a  pilot  and  dropped  down,  but  struck  twice  in 
crossing  the  bar,  between  eight  and  nine  o'clock.  To  ascertain 
what  damage  the  ship  had  received,  the  master  crossed  Donegal 
Bay  to  the  port  of  Eellybegs,  a  distance  of  seven  miles,  at  which 
port  the  vessel  brought  up  between  one  and  two  p.m.  The 
water  on  the  bar  of  Ballyshannon  is  so  shallow  that  a  vessel  of 
the  burthen  of  the  plaintiff's  could  not  safely  attempt  to  cross 

[  *516  ]  with  *more  than  from  ten  to  fifteen  tons  of  ballast  shipped,  which 
was  the  quantity  the  plaintiff's  vessel  had  at  this  time ;  but  she 
required  fifty  tons  in  all  to  enable  her  to  cross  the  Atlantic  with 
safety.  Before  the  1st  of  September  boats  had  been  engaged  to 
complete  the  ballasting  of  the  ship ;  they  were  in  attendance  on 
the  morning  of  the  1st,  and  if  the  vessel  had  not  struck  in  going 
over  the  bar,  they  were  to  have  crossed  it  and  shipped  the 
ballast  outside ;  in  which  case  the  ballasting  might  have  been 


VOL.  xxxvii.j     1832.     K.  B.     8  B.  &  AD.  516—517.  495 

completed  that  afternoon,  and  the  vessel  might  have  proceeded    Pittbobbw 
to  sea  before  dark.  Pbikole. 

The  ship,  on  arriving  at  Eellybegs,  was  found  not  to  be 
injured,  and  the  ballasting  was  completed  there.  It  was  finished 
on  the  4th  of  September,  but  the  vessel  was  then  detained  by 
accidental  circumstances  till  the  8th,  when  she  sailed  on  her 
voyage.  In  the  course  of  that  voyage  she  was  totally  lost  by 
perils  of  the  sea.  The  ship's  proper  complement  of  men  was 
nine;  she  left  the  Ballyshannon  Biver  with  only  eight,  the 
ninth,  a  carpenter,  who  had  been  hired,  not  appearing  when  the 
ship  sailed.  Another  carpenter  was  hired  at  Kellybegs,  and 
sailed  with  the  ship.  Others  of  the  crew  who  had  already  been 
on  board  the  vessel,  signed  their  articles  during  her  stay  at 
Kellybegs.  The  case  then  set  out  some  facts  which  were 
intended  to  raise  the  question,  whether  the  ship  was  seaworthy 
in  respect  of  her  crew  when  she  left  the  Ballyshannon  Eiver,  but 
it  is  unnecessary  to  state  them,  as  the  Court  held  that  this  was 
a  question  on  which  the  opinion  of  the  jury  should  have  been 
taken,  and  that  it  did  not  appear  on  the  case  in  a  form  in  which 
the  Court  could  decide  upon  it.  There  was  also  a  question  as  to 
the  plaintiff's  right  *to  recover  for  outfit,  upon  which  no  decision  [  *617  ] 
was  given.  The  case  was  argued  on  this  and  a  former  day  of  the 
Term. 

Ingham f  for  the  plaintiff: 

The  conditions  of  the  policy  had  been  fulfilled  at  the  time  of 
the  loss,  and  the  plaintiff  is  entitled  to  recover.  Construing  the 
policy  according  to  the  rules  of  the  General  Premium  Association, 
the  vessel  had  sailed  as  early  as  the  29th  of  August,  for,  by  the 
ninth  of  those  rules,  the  time  of  clearing  out,  if  the  ship  be  then 
ready  for  sea,  is  to  be  deemed  the  time  of  sailing.  At  all  events 
she  actually  did  sail  on  the  1st  of  September,  having  then  every 
thing  requisite  for  the  voyage,  and  there  being  no  intention  but 
that  of  proceeding  on  it  immediately,  and  going  direct  to  the 
place  of  destination.  In  Moir  v.  The  Royal  Exchange  Assurance 
Company  (i),  a  ship  insured  at  and  from  Memel,  warranted  to 
depart  on  or  before  the  15th  of  September,  cleared  out  and  broke 
(1)  16  E.  B.  330  (3  M.  &  S.  461;  6  Taunt.  241). 
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PiTTEOBEw  ground,  and  was  under  weigh  on  the  9th  ;  but  the  wind  changing, 
Pbikole.  3^6  ^&s  obliged  to  anchor  within  the  mouth  of  the  harbour  till 
after  the  15th.  A  distinction  was  there  taken  by  the  Courts  both 
of  King's  Bench  and  Common  Pleas  between  the  words  to 
*'  depart  "  and  to  **  sail,"  and  it  was  held  in  both  Courts  that  if 
the  warranty  had  been  merely  to  sail,  it  would  have  been 
sufficiently  complied  with.  In  Bond  v.  Nutt  (i)  Lord  Mansfibld 
said,  ''  This  also  is  clear ;  if  the  ship  had  broken  ground,  and 
been  fairly  under  sail  upon  her  voyage  for  England  on  the  1st  of 
August,"  (when  she  was  warranted  to  have  sailed),  **  though  she 
[  'SIS  ]  had  gone  ever  so  little  a  way,  and  had  afterwards  put  *back  from 
the  stress  of  weather,  or  apprehension  from  an  enemy  in  sight, 
or  had  then  been  put  under  an  embargo  and  been  detained  till 
September,  it  would  still  have  been  a  beginning  to  sail,  and  the 
stoppage  would  have  come  too  late."  Here  there  had  evidently 
been  a  beginning  to  sail.  It  is  true,  the  ship  had  to  take  in 
ballast  after  she  passed  the  bar ;  but  it  was  only  necessary,  when 
she  sailed  from  the  river,  that  she  should  have  every  thing  on 
board  that  was  requisite  for  the  inception  of  the  voyage.  If  she 
had  had  more  ballast,  she  could  not  have  passed  the  bar.  This 
is  not  like  Forshaw  v.  Chahert  (2),  where  the  ship,  after  her  first 
sailing,  had  to  call  at  a  place  out  of  the  regular  course  of  the 
voyage  in  order  to  make  up  her  crew.  Here  the  voyage  might 
be  said  to  divide  itself  into  two  parts,  one  of  them  being  that 
within  the  bar,  which  must  have  been  performed  with  the  lesser 
quantity  of  ballast.  Taking  in  the  remainder  on  the  outside  of 
the  bar,  was  like  the  ordinary  case  of  a  vessel  from  the  port  of 
London  receiving  part  of  her  water  or  provisions  at  the  Downs. 
The  clause  stating  what  shall  be  deemed  the  time  of  sailing, 
is  framed  for  the  purpose  of  indulgence,  and  must  be  taken  to 
mean  that  something  short  of  sailing  in  the  strictest  sense,  shall 
save  the  warranty.  The  construction  should  be  liberal,  and 
beneficial  to  the  assured. 

Archbold,  contra  : 

The  ship  did  not  sail  on  the  1st  of  September,  according  to  the 
rules  referred  to  by  this  policy.     There  could  not  be  a  sailing,  in 
(1)  Cowp.  607.  (2)  23  E.  E.  596  (3  Brod.  &  B.  158). 
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that  sense,  unless  she  had  been  perfectly  fitted  out  in  every  Pitteorbw 
particular  that  renders  a  vessel  seaworthy.  According  to  *the  pRiioLiB. 
ninth  rule  of  the  General  Premium  Association,  which  is  that  [  •nid  ] 
selected  on  the  other  side,  the  time  of  clearing  out  is  to  be 
considered  the  time  of  sailing,  only  "  provided  the  ship  is  then 
ready  for  sea."  This  vessel  was  not  ready  for  sea  on  the  1st  of 
September,  for  she  had  not  her  whole  ballast.  In  Ridsdale  v. 
Neivnhavi  (i)  freight  and  goods  were  insured  by  a  ship  at  and 
from  Fortneuf  to  London,  warranted  to  sail  on  or  before  the  28th 
of  October.  She  dropped  down  the  St.  Lawrence  from  Portneuf 
before  the  28th,  with  a  crew  sufficient  for  the  river  navigation, 
but  not  for  the  sea  voyage,  and  completed  her  crew  at  Quebec, 
which  place  she  left  after  the  28th ;  and  this  was  held  not  to 
have  been  a  sailing  from  Portneuf  according  to  the  warranty. 
Lord  Ellenborough  said  there,  that  *'  warranted  to  sail "  must 
mean  to  sail  on  her  voyage ;  **  that  is,  when  the  ship  could  get 
her  clearances,  and  sail  equipped  for  the  voyage."  Here  the 
vessel  was  not  equipped  for  her  voyage  when  she  left  the  bar. 
Her  going  to  Eellybegs  was  only  preparatory  to  her  going  to  sea. 
The  articles  of  some  of  the  crew  were  not  signed  till  she  put  into 
that  place.  In  Lang  v.  Anderdon  (2),  a  vessel  warranted  to  sail 
from  Demerara  on  or  before  the  1st  of  August,  had  cleared  out 
and  gone  from  the  Demerara  river  on  that  day,  but  anchored 
withinside  of  a  shoal  lying  just  beyond  the  mouth  of  the  river, 
till  the  8rd,  and  it  was  proved,  that  larger  vessels  used  to  com- 
plete their  cargoes  on  the  outside  of  the  shoal :  the  question  was 
whether  this  vessel  had  "  sailed  from  Demerara,"  according  to 
the  warranty,  when  she  came  to  anchor ;  and  the  Court  held, 
that  if  she  had  had  to  take  in  a  part  of  her  cargo  at  the  outside 
of  *the  shoal,  she  could  not  have  been  considered  as  having  [  ♦520  ] 
sailed  on  the  1st.  Forshaw  v.  Chabert  (3)  is  like  the  present  case, 
and  is  also  an  authority  for  the  defendant. 

Inglmm^  in  reply : 
In  Ridsdale  v.  Newnham  (i)  the  vessel  had  not  obtained  her 
clearance,   on  the  day  when   she   was  warranted  to  sail.     In 

(1)  16  E.  E.  327  (3  M.  &  S.  456).  (3)  23  E.  E.  596  (3Brod.  &  B.  158). 

(2)  27  E,  E.  412  (3  B.  &  C.  495). 
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PiTTBOREw  Lang  v.  Anderdon  (i)  it  was  said  that  large  vessels,  which  com- 
PBrnoLi.  pleted  their  cargoes  on  the  outside  of  the  shoal,  and  obtained 
their  clearances  there,  must  for  that  reason  (and  on  account  of 
the  custom)  be  considered  as  "sailing  from  Demerara,"  when 
they  left  the  outer  side  of  the  shoal,  where  the  lading  was  com- 
pleted ;  but  a  distinction  was  taken  as  to  smaller  vessels,  which 
had  their  cargoes  complete,  and  their  clearances,  when  they 
dropped  down  the  river ;  and  this  comes  nearest  to  the  case  of 
the  ship  now  in  question.  In  Forshaw  v.  Chabert  (2)  the  question 
raised  by  the  Court,  as  to  the  condition  of  the  ship,  was  whether 
she  was  seaworthy  at  the  inception  of  the  voyage.  Here  the 
ship  was  so  ;  she  had  every  requisite  on  board  for  the  first  stage 
of  the  voyage,  although  something  was  wanted  (namely  the 
additional  ballast)  to  continue  that  seaworthiness  afterwards. 
If  the  whole  loading  of  ballast  was  necessary  to  render  her  fit  for 
sailing,  she  never  could  have  left  the  river  in  a  seaworthy  state. 

Lord  Tektbrdbk,  Ch.  J. : 

The  general  principle  of  the  decisions  is  this ;  that  if  a  ship 
quits  her  moorings  and  removes  though  only  to  a  short  distance, 
being  perfectly  ready  to  proceed  upon  her  voyage,  and  is  by  some 
[  *62i  ]  subsequent  occurrence  detained,  that  is  nevertheless  a  ^sailing ; 
but  it  is  otherwise  if,  at  the  time  when  she  quits  her  moorings 
and  hoists  her  sails,  she  is  not  in  a  condition  for  completing  her 
sea  voyage.  In  the«present  case,  by  the  regulations  which  have 
been  referred  to,  the  last  day  for  a  vessel's  sailing  from  any  port 
in  Ireland,  was  the  first  of  September ;  and  the  objection  taken 
on  behalf  of  the  defendant,  and  which  prevails  with  me  is,  that 
she  was  not  in  a  condition  to  sail  during  the  first,  because  she 
had  not  on  that  day  the  proper  quantity  of  ballast  to  enable  her 
to  cross  the  Atlantic.  It  is  answered  that  she  could  not  take  in  her 
whole  ballast  before  she  crossed  the  bar ;  but  that  every  thing 
was  prepared  for  loading  the  remainder  afterwards:  the  vessel 
struck  on  the  bar  in  passing,  and  the  master  thought  it  best  to 
put  into  another  port  before  he  completed  his  ballast.  Now  if 
the  ship  had  taken  in  her  whole  ballast  on  the  first  of  September, 
I  think  it  might  have  been  said  that  she  sailed  that  day 
(1)  27  R.  E.  412  (3  B.  &  C.  495).      (2)  23  E.  E.  696  (3  Brod.  &  B.  158). 
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according  to  the  regulations ;  but  as  unfortunately  she  was  not    Pittbgrew 
able  to  load  the  whole  ballast  for  her  voyage  on  the  first,  she  was     pbingle. 
not,  on  that  day,  in  a  condition  to  go  on  with  her  voyage ;  and 
consequently  I  am  of  opinion  that  the  plaintiff  cannot  recover  on 
this  policy,  and  a  nonsuit  must  be  entered. 

LiTTLEDALE,  J.  I 

To  entitle 'the  plaintiff  to  recover,  it  should  have  appeared 
that  the  ship  broke  ground  on  the  first  of  September,  ready  to 
go  to  sea.  She  required  fifty  tons  of  ballast  to  cross  the  Atlantic, 
and  she  had  not  that  quantity  on  board  till  the  fourth  of 
September.  It  is  said  that  when  she  broke  ground  she  had  as 
much  ballast  as  she  could  take  within  the  bar ;  but  that  is  no 
excuse ;  it  was  the  plaintiff's  business  to  put  himself  in  such  a 
situation  as  to  be  sure  of  completing  his  ballast  *in  the  proper  [  *522  ] 
time.  Having  left  it  till  the  last  moment  he  must  be  liable  for 
the  consequence.  In  Lang  v.  Anderdon  (i)  the  vessel  was  on 
her  voyage  in  the  regular  course  for  ships  of  that  size,  on  the 
day  warranted. 

Pabke,  J.: 

I  am  of  the  same  opinion,  and  agree  in  the  rule  for  the  con- 
struction of  this  kind  of  warranty,  which  has  been  laid  down  by 
my  Lord,  and  which  is  also  stated  by  the  Court  in  somewhat 
different  terms  but  to  the  same  effect,  in  Lang  v.  Anderdon  (i). 
Now  here  the  vessel  certainly  had  not,  according  to  the  language 
used  in  that  case,  "  every  thing  ready  for  the  performance  of  her 
voyage,"  on  the  first  of  September,  nor  could  it  be  said  when  she 
got  under  sail,  that  '^  nothing  remained  to  be  done  afterwards :  " 
for  she  had  to  take  on  board  what  was  material  for  the  prosecu- 
tion of  the  voyage,  a  larger  portion  of  ballast :  and  no  distinction 
can  be  drawn  between  the  necessity  of  taking  in  more  ballast, 
and  that  of  receiving  part  of  the  cargo.  And  if  the  policy  be 
read,  as  it  must,  with  reference  to  the  rules,  one  of  which  states 
that  the  time  of  clearing  at  the  custom-house  is  to  be  deemed 
the  time  of  sailing,  **  provided  the  ship  is  then  ready  for  sea," 
the  ship  in  this  case  was  not  ready  for  sea ;  for  she  could  not  be 
(1)  27  E.  E.  412  (3  B.  &  C.  495). 

82—2 
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PiTTEaKEw    SO,  from  the  particular  nature  of  this  port,  till  she  had  crossed 
Primole.     the  bar. 

Patteson,  J. : 

Putting  this  case  upon  the  construction  of  the  ninth  rule  of 

the  General  Premium  Association,   (which  is  taking  it  in  the 

manner  most  favourable  to  the  plaintiff)  was  the  vessel  ready 

for  sea,  when  she  broke  ground  to  leave  the  river  ?    The  plaintiff 

[  *o28  ]       is  obliged  to  ^contend  that  she  was  ready  for  sea,  because  she 

was  ready  to  cross  the  bar;  but  to  support  that  construction 

the  word  '^sea"  must  be  taken  to  signify  merely  the  outside 

of  the  bar. 

Nonsuit  to  he  entered. 


1832.        8CAIFE  AND  Others  v.  Sir  JOHN  TOBIN,  Knight  (1). 

Mail  4. 
_  (3  Bam.  &  Adol.  523—532  ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  183.) 

L        J  A  consignee  (not  the  owner)  of  goods,  receiving  them  in  pursuance  of 

a  bill  of  lading,  whereby  the  ship-owner  agrees  to  deliver  them  to  the 
consignee,  by  name,  he  paying  freight,  is  not  liable  for  general  average, 
although  he  has  had  notice,  before  he  received  the  goods,  that  they  have 
become  subject  to  that  charge. 

SemhJe^  that  he  would  be  so  liable  if  the  consignor  had,  by  the  bill  of 
lading,  made  the  payment  of  general  average  a  condition  precedent  ta 
the  delivery  of  the  goods. 

This  was  an  action  by  the  plaintiffs  as  surviving  owners  of 
the  brig  Sohn,  against  the  defendant  as  consignee  at  Liverpool 
of  goods  shipped  on  board  the  Sohn  at  Demerara,  upon  a  voyage 
from  that  place  to  Liverpool,  for  average  loss.  At  the  trial 
before  Bay  ley,  J.,  at  the  Summer  Assizes  for  Cumberland,  1830, 
the  jury  found  a  verdict  for  the  plaintiffs,  subject  to  the  opinion 
of  this  Court  on  the  following  case : 

The  brig  Solon  sailed  from  Demerara  on  a  voyage  to  Liverpool, 
on  the  6th  of  January,  1829,  having  on  board  goods  shipped  by 
one  Cramer  on  his  own  account,  and  other  goods  shipped  by 
J.  J.  Starkey  on  his  own  account,  and  on  the  several  accounts 
of  two  other  parties.     They  were  consigned  to  the  defendant  by 

(1)  Cited  in  judgment  of  Black-  1  Q.  B.  D.  367,  371 ;  45  L.  J.  Q.  B. 
BUBN,  J.,  in  Hingaton  v.  Wendt  (1876)      440,  444.— E.  C. 
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four  several  bills  of  lading,  each  expressing  that  the  goods       Scaife 

mentioned  in  it  were  to  be  delivered  to  the  defendant  or  to  his       tobin. 

assigns,  paying  freight  for  the  same  with  primage  and  average 

accustomed.     The  goods  were  so  consigned  at  the  risk  of  the 

consignors.    The  course  of  dealing  between  the  consignors  and 

the  defendant  was,  that  the  former,  upon  making  shipments, 

drew  bills  upon  the  defendant,  who  sold  the  consignment  *on       [  '624  ] 

their  account,  carried  the  proceeds  of  the  sale  to  their  credit, 

and  debited  them  with  the  amount  paid  by  him  upon  their  bills, 

charging  a  commission  upon  the  sales.    Accounts  of  these  were 

rendered  from  time  to  time  as  they  occurred,   and  accoimts 

current  were  usually  rendered  half-yearly  to  January  and  July. 

The  defendant  sometimes  paid  charges  for  general  average  upon 

the  goods   so  consigned,  and  debited  the  consignors  with  the 

amount.    Whilst  the  Solon  was  proceeding  on  her  voyage,  the 

masts  were  cut  away  in  a  storm  for  the  preservation  of  the  ship 

and  cargo,  and  the  loss  which  gave  rise  to  the  present  claim  for 

average  was  thereby  occasioned.     The  vessel  put  into  Holyhead 

on  the  25th  of  February,  and  remained  there  till  the  28th,  and 

she  then  sailed  for  Liverpool,  where  she  arrived  on  the  8rd  of 

March.    Whilst  she  was  at  Holyhead,  the  master  wrote  a  letter 

to  the  defendant  and  the  other  consignees  of  the  goods  on  board 

the  vessel,   informing    them  of    the  damage    sustained,    and 

requesting    instructions.      This    letter    was    received    by    the 

defendant  before  the  Solon  arrived  at  Liverpool,  but  no  answer 

was  sent.     The  defendant  had  also  received  bills  of  lading  and 

invoices  of  the  goods  consigned  to  him,  on  the  25th  of  February. 

On  the  9th  of  June  he  was  called  upon  to  pay  the  average  in 

question.     The  goods  consigned  to  the  defendant  were  delivered 

to  him  after  the  arrival  of  the  ship,  and  were  sold  by  him  on 

account  of    the  consignors,   and    an  account  of    the  sale  of 

Mr.  Cramer's  goods  was  rendered  to  him  on  the  13th  of  April, 

1829,  but  no  accounts  of  the  sale  of  the  goods  of  the  other 

consignors  were  rendered  to  them  until  after  the  9th  of  June, 

when  the  claim  for  average  was  made  upon  the  defendant.    The 

Solon  was  chartered   *by  Mr.  Starkey  at  Demerara,  and  the       [  *526  ] 

defendant  gave  no  orders  for  the  consignment  of  the  goods  to 

him,  nor  did  he  know  that  any  goods  were  consigned  to  him 
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SoAiFB      by  the  Soloiij  till  he    received   the  bills  of  lading   and  the 
loBiN.       invoices. 

Campbell,  for  the  plaintiff : 

The  defendant  having  received  the  goods  with  fall  knowledge 
that  they  were  subject  to  a  charge  of  general  average,  is  liable 
to  pay  it.  General  average  is  a  contribution  paid  by  the  owners 
of  the  different  goods  for  the  preservation  of  which  the  sacrifice 
has  been  made.  It  must  be  taken  here  that  the  defendant  had 
such  a  special  property  in  the  goods  consigned  to  him  as  entitled 
him  to  pay,  and  to  reimburse  himself  for,  all  charges  to  which 
they  were  liable.  He  was  liable  to  pay  freight  upon  the  ground 
that  he  received  the  goods  knowing  them  to  be  subject  to  that 
charge,  and  that  the  acceptance  of  goods,  under  such  circum- 
stances, is  evidence  of  an  implied  promise  to  pay  the  charges* 
In  Cock  V.  Taylor  (i),  the  demanding  and  taking  of  goods  from 
the  master  by  a  purchaser  and  assignee  of  the  bill  of  lading 
without  the  freight  having  been*  paid,  was  held  to  be  evidence 
of  a  new  contract  or  promise  on  his  part  to  pay  the  freight. 
Now  it  is  perfectly  immaterial  whether  the  defendant  had  notice 
by  the  bill  of  lading  or  otherwise.  In  Abbott  on  Shipping,  286, 
after  stating  the  case  of  Cock  v.  Taylor,  it  is  laid  down  "that  if 
a  person  accepts  any  thing  which  he  knows  to  be  subject  to  a 
duty  or  charge,  it  is  rational  to  conclude  that  he  means  to  take 
the  duty  or  charge  upon  himself,  and  the  law  may  very  well 
[  •626  J  imply  a  promise  to  *perform  what  he  so  takes  upon  himself." 
Therefore,  if  the  consignee  to  whom  a  bill  of  lading  is  made  out 
absolutely  accepts  the  goods  after  notice  of  a  claim  of  average, 
the  master  or  owner  has  a  right  to  presume  that  the  property 
is  in  such  consignee,  and  the  law  will  imply  that  he  has  made 
a  new  contract  to  satisfy  that  claim. 

(Parke,  J. :  A  consignee  who  receives  goods  by  virtue  of  a 
bill  of  lading,  is  liable  to  pay  freight,  not  merely  because  he  has 
notice  that  the  goods  are  subject  to  freight,  but  because  by 
accepting  them  he  adopts  as  his  contract  the  stipulation  in 
the  bill  of  lading,  whereby  the  payment  of  freight  by  him  is 
(1)  12  B.  E.  378  (13  East,  399). 
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made  a  condition  precedent  to  delivery  of  the  goods  by  the       sgaifb 
master.  Tobin. 

Littlsdale,  J. :  Upon  that  principle  a  consignee  has  been 
held  liable  to  demurrage,  where  that  is  expressly  mentioned  in 
the  bill  of  lading :  Jesson  v.  SoUy  (i). 

Pabke,  J. :  Is  there  any  case  in  which  the  consignee  has  been 
held  liable  to  pay  freight,  except  on  the  ground  that  it  was 
mentioned  in  the  bill  of  lading  ? 

Lord  Tbnterden,  Ch.  J. :  That  ground  was  very  much  relied 
upon  in  Dougal  v.  Kemble  (2).) 

In  such  cases  the  bill  of  lading  is  notice  to  the  consignee,  that 
the  goods  are  subject  to  the  charge.  Here  the  consignee  has 
notice  by  other  means. 

(Pabke,  J. :  The  bill  of  lading  is  more  than  notice :  it  implies 
not  merely  that  the  consignee  has  information  that  the  goods 
are  subject  to  freight,  but  a  good  deal  besides,  viz.  that  the 
consignee  who  accepts  the  goods  by  virtue  of  the  bill  of  lading, 
agrees  to  pay  that  freight  which  the  shipper  made  it  a  condition 
should  be  paid  before  delivery.) 

Besides  the  master  and  owners  had  a  lien  on  the  goods  for 

general  average,  and  were  not  bound  to  part  with  them  until 

their  claim  in  that  respect  *was  satisfied :  Abbott  on  Shipping,       [  9527  ] 

861,  862 ;  1  Beawes's  Lex  Mercatoria,  248,  ed.  1818 ;  Stevens  on 

Average,   50,  51 ;   2  Brown's  Law  of  Admiralty,   201.     Then 

here,  the  consignee  receiving  the  goods  from  the  master,  with 

full   knowledge  that  they  were   subject  to  the  lien,   and  the 

master  parting  with  his  lien,  this  is  evidence  of  a  new  contract 

between  them,  that  the  consignee  shall  pay  the  general  average ; 

and  those  circumstances  were  relied  upon  by  Le  Blanc,  J.  and 

Bayley,  J.  in  Cock  v.  Taylor  (3).     There  may  be  a  distinction  in 

this  respect  between  demurrage  and  general  average,  because 

there  is  no  lien  for  demurrage :  Phillips  v.  Rodie  (4). 

(1)  13  B.  B.  657  (4  Taunt.  62).  (3)  12  E.  E.  378  (13  East,  399). 

(2)  28  E.  E.  648  (3  Bing.  383).  (4)  13  E.  E.  628  (16  East,  547). 
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ScAiFE  (LiTTLEDAiiE,  J. :  You  admit  that  the  consignee  is  not  liable 

ToBiN.       for  general  average  unless  he  has  notice.     Suppose  a  general 

average  to  have  accrued  by  three  distinct  events,  and  that  he 

has  notice  of  one,  would  he  be  liable  for  that  one  only  ?    That 

would  be  a  very  inconvenient  rule.) 

It  would  be  his  duty  to  acquaint  himself  with  the  history  of  the 
voyage  before  taking  the  goods.  Besides  here  the  defendant, 
though  not  absolute  owner,  had  a  special  property  in  the  goods, 
and  was  owner  so  far  as  to  be  responsible  for  these  charges. 
He  was  not  a  mere  agent  of  the  shipper. 

(Fabke,  J. :  Then  the  plaintiff  was  bound  to  shew  that  the 
defendant  was  an  owner  at  the  time  when  the  general  average 
accrued ;  but,  in  fact,  he  had  not  any  special  property  in  the 
goods,  until  he  received  notice  of  the  consignment.) 

He  became  liable  as  an  owner,  when  he  received  the  goods  with 
knowledge  that  a  general  average  had  accrued.  Again,  as  a 
loss  by  general  average  is  to  be  calculated  between  the  owner  of 
[  ♦528  ]  the  ship  and  the  owner  of  goods  according  to  the  law  of  *the 
port  of  discharge ;  the  consignee  must  be  the  person  to  pay  it : 
Simonds  v.  White  (i).  It  would  be  most  inconvenient  if  the 
ship-owner  were  obliged  in  all  cases  to  have  recourse  to  the 
consignor ;  on  the  other  hand,  the  consignee,  if  obliged  to  pay, 
has  the  means  of  reimbursing  himself.  Besides  here  an  implied 
promise  to  pay  general  average  may  be  inferred  from  the 
previous  dealings:  Wilaoji  v.  Keymer{2);  for  it  is  found  that 
the  defendant  sometimes  paid  such  a  charge  upon  goods  con- 
signed to  him. 

FoUetty  contra,  was  stopped  by  the  Court. 

Lord  Tenterden,  Ch.  J. : 

There  can  be  no  doubt  that  if  a  person  receives  goods  in 
pursuance  of  a  bill  of  lading,  in  which  it  is  expressed  that  the 
goods  are  to  be  delivered  to  him,  he  paying  freight,  he  by 

(1)  26  R.  E.  560  (2  B.  &  C.  806).  (2)  1  M.  &  S.  157. 
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implication  engages  to  pay  freight,  and  so  he  would  to  pay  Scaife 
general  average,  if  that  were  mentioned  in  the  bill  of  lading.  tobin. 
But  here  general  average  is  not  so  mentioned.  It  may,  perhaps, 
be  prudent  in  future  to  introduce  into  a  bill  of  lading,  an  express 
stipulation  that  the  party  receiving  the  goods  shall  pay  general 
average ;  but  if  we  were  to  hold  the  defendant  liable  for  it  in 
the  present  instance,  we  should  be  going  one  step  further  than 
we  are  warranted  in  doing  by  any  decided  case.  It  is  true  that 
the  master  has  a  lien  on  the  goods  for  general  average,  and  if 
he  had  exercised  that  right,  and  informed  the  defendant  that 
if  he  took  the  goods  he  must  pay  the  general  average,  and  the 
defendant  after  such  notice  had  taken  the  goods,  there  would 
then  have  been  an  implied,  if  not  express  contract  on  his  part 
to  pay  it.  It  is  said,  that  as  the  defendant  had  "^notice  that  [  *o29  ] 
the  goods  were  subject  to  this  charge  before  he  received  them, 
he  is  therefore  liable  to  pay  it.  But  I  think  the  law  will  not 
imply  a  contract  from  the  mere  fact  of  knowledge  that  the 
goods  were,  subject  to  a  charge,  unless  it  were  accompanied 
with  notice  from  the  ship-owner  that  he  would  insist  on  his 
right  of  lien.  If  there  had  been  any  established  usage  that  a 
consignee  should  pay  general  average,  that  would  have  been 
evidence  of  an  agreement  on  the  part  of  the  defendant  to  pay 
it  in  this  case ;  but  no  such  general  usage  is  found.  Then  as 
to  the  course  of  dealing ;  it  is  found  that  the  defendant  some- 
times paid  general  average ;  but  that  expression  is  too  general 
to  raise  by  implication  a  promise  to  pay  in  the  present  instance. 
Another  argument  is,  that  the  defendant  had  funds  in  his 
hands,  out  of  which  he  might  have  paid  this  charge;  but 
the  facts  stated  do  not  satisfactorily  lead  to  that  conclusion. 
We  do  not  know  whether  he  had  or  had  not  such  funds 
without  seeing  the  accounts.  A  consignee,  who  is  the  absolute 
owner  of  the  goods,  is  liable  to  pay  general  average,  because 
the  law  throws  upon  him  that  liability.  There  is  no  other 
person  to  pay  it.  But  a  mere  consignee,  who  is  not  the 
owner,  is  not  liable,  unless  before  he  receives  them  he  is 
informed  by  the  ship-owner,  or  the  master,  that  if  he  takes 
them  he  must  pay  it.  The  judgment  of  the  Court  must  be  for 
the  defendant. 
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SCAIFE  LiTTLBDALB,  J. : 

T, 

ToBiN.  There  is  no  doubt  that  an  absolute  owner  of  goods  is  liable  to 

pay  general  average.  But  a  mere  consignee,  who  has  a  special 
property  in  the  goods,  is  not  so  chargeable.  He  could  not  even 
pledge  the  goods  before  the  late  Act  of  Parliament.    The  question 

[  *5S0  ]  of  liability  here  depends  entirely  on  the  maritime  law.  It  *iB 
said  that  general  average  bears  an  analogy  to  freight,  and  that 
if  goods  be  delivered  to  a  consignee,  he  is  liable  to  pay  freight. 
There  is  no  doubt  that  a  consignee,  not  the  owner  of  goods, 
who  receives  them  in  pursuance  of  a  bill  of  lading,  in  which  it  is 
expressed  that  they  are  to  be  delivered  to  him,  he  paying  freight 
or  demurrage,  is  liable  to  those  charges ;  but  then  he  is  so  liable 
by  reason  of  a  special  contract  implied  by  law  from  the  fact  of 
his  having  accepted  goods  which  were  to  be  delivered  to  him 
only  on  condition  of  his  paying  freight  and  demurrage.  In 
JesBon  V.  Solly  (i)  it  was  said  by  the  Court  that  the  consignee 
by  taking  the  goods  adopted  the  contract,  that  is,  the  contract  in 
the  bill  of  lading,  whereby  the  master  agreed  with  the  shipper 
to  deliver  the  goods  to  the  consignee,  he  paying  demurrage  and 
freight.  Here  if  it  had  been  stated  in  the  bill  of  lading  that  the 
goods  were  to  be  delivered  to  the  defendant  or  his  assigns,  he  or 
they  paying  freight  and  general  average,  he,  by  receiving  the 
goods,  would  have  adopted  this  as  his  contract,  and  would  be 
presumed  to  have  contracted  to  pay  to  the  ship-owner  those 
charges,  the  payment  of  which  was  made  a  condition  precedent 
to  the  delivery;  but,  here,  general  average  is  not  mentioned. 
The  argument  that  it  would  be  for  the  convenience  of  commerce, 
that  a  mere  consignee,  not  the  owner,  should  be  liable  to  general 
average,  applies  equally  to  demurrage ;  but  neither  the  law  of 
England  nor  the  general  law  of  the  world  makes  him  so  liable. 
It  is  said  that  the  defendant  is  liable  because  he  had  notice, 
before  he  received  the  goods,  that  they  were  subject  to  this 
charge.    But  the  law  will  not  imply  a  contract  to  pay  general 

[  'SSI  ]  average  *merely  because  the  defendant,  before  he  received  the 
goods,  knew  that  they  were  subject  to  it.  As,  then,  there  was  no 
contract,  express  or  implied,  to  pay  general  average,  the  plaintiff 
cannot  recover. 

(1)  13  E.  E.  557  (4  Taunt.  52). 
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Parke,  J. :  scaifk 

V. 

To  render  the  defendant  liable  there  must  be  a  contract,  either  tobin. 
expressed  or  implied,  between  him  and  the  plaintiff  for  payment 
of  general  average.  Express  contract  there  was  none,  and  the 
only  question  is,  whether  one  is  to  be  implied  from  the  facts  of 
this  case.  It  is  said  that  there  will  be  no  hardship  in  holding 
the  defendant  liable,  becaase  he  had  notice  of  the  loss  which 
gave  rise  to  the  general  average,  before  he  received  the  goods. 
That  may  be  true,  but  it  is  not  a  sufficient  ground  for  implying 
a  contract  to  pay  it.  Neither  is  it  a  sufficient  ground  that 
general  convenience  may  require  that  a  mere  consignee  should 
be  liable.  The  ship-owner  is  not  without  his  remedy  in  such  a 
case ;  for,  to  prevent  the  inconvenience  of  resorting  to  the  con- . 
signor,  he  may  insert  in  the  bill  of  lading  an  express  clause  that 
the  goods  shall  be  delivered  to  the  consignee,  he  paying  general 
average;  or  he  may  insist  on  his  right  of  lien,  and  refuse  to 
deliver  unless  the  consignee  pays  or  agrees  to  pay  it.  Then  on 
what  ground  is  a  contract  to  be  implied?  The  ship-owner's 
parting  with  his  lien  on  the  goods  may  be  a  good  consideration 
for  an  express  promise  by  the  consignee  to  pay  general  average, 
but  does  not  raise  any  implied  contract  to  pay  it,  even  though 
the  consignee  has  notice  that  a  general  average  has  been  incurred. 
The  cases  in  which  a  mere  consignee,  not  the  owner  of  goods, 
has  been  held  liable  to  freight  or  demurrage,  proceed  on  the 
ground  that  his  acceptance  of  the  goods  in  pursuance  of  a  bill  of 
lading,  whereby  the  shipper  *has  expressly  made  the  payment  [  •532  ] 
of  freight  or  demurrage  a  condition  precedent  to  their  delivery, 
is  evidence  of  a  contract  by  the  consignee  to  pay  such  demand. 
In  Roberts  v.  Holt  (i)  the  earliest  case  on  the  subject,  it  was  held 
to  be  a  good  custom,  that  if  a  merchant  in  Ireland  consign  goods 
to  a  merchant  in  London  and  the  master  sign  a  bill  of  lading, 
the  merchant  here  shall  be  liable  for  freight.  In  such  case  the 
merchant  here  would  receive  the  goods  in  pursuance  of  the  bill 
of  lading  no  doubt  in  the  usual  form,  and  would  therefore  be 
liable  to  the  freight.  I  am  clearly  of  opinion,  therefore,  that  the 
defendant  is  not  liable  in  this  case,  by  his  contract,  express  or 
implied,  to  this  general  average,  which,  in  the  absence  of  such  a 

(1)  2  Show.  432. 
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ScAiFE  contract,  is  by  the  general  law  a  charge  on  the  owner  of  the 
ToBiN.  goods.  But,  it  is  then  said,  the  defendant  has  a  special  property 
in  these  goods,  and  is  therefore  liable  as  owner;  the  case, 
however,  does  not  shew  that  he  has  accepted  bills  on  the  security 
of  the  bills  of  lading,  and  even  if  he  had,  he  would  not  have 
acquired  any  special  property  until  after  the  general  average 
accrued,  and  it  was  incumbent  on  the  plaintiff  to  shew  that  he 
was  owner  at  the  time  of  the  loss. 

Patteson,  J.,  having  been  counsel  in  the  cause,  gave  no 
opinion. 

Judgment  for  the  defendant. 


[638] 
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May  5. 

—  NAVIGATION. 


Case  of  the  Hunslet  Mills. 
(3  Bam.  &  Adol.  533—538  ;  S.  C.  1  L.  J.  (N.  S.)  M.  C.  90.) 

The  owners  of  mills  in  the  township  of  H.,  in  compensation  for  the 
loss  of  water  occasioned  to  them  within  the  township  by  an  adjoining 
navigation,  were  allowed,  by  Act  of  Parliament,  to  take  certain  tolls  at 
a  lock  situate  on  the  line  of  navigation,  but  in  a  different  township : 

Held,  that  they  were  not  rateable  at  their  mills  in  H.  in  respect  of  the 
tolls  so  taken. 

On  appeal  against  a  rate  for  the  relief  of  the  poor  of  the 
township  of  Hunslet,  in  the  borough  of  Leeds,  in  the  county  of 
York,  whereby  the  defendants  and  one  James  Atkinson  were 
jointly  assessed  in  the  sum  of  271,  12a.  4^^.,  on  a  valuation  of 
1101.  98.  6d.,  the  defendants'  proportion  being  61.  ISs.  Id.,  the 
Sessions  confirmed  the  rate  subject  to  the  opinion  of  this  Court 
on  the  following  case : 

The  rate  was  on  ''Fulling  mill,  scribbling  mill  and  corn  mill, 
and  tolls  receivable  in  respect  of  them."  The  appellants  are  the 
owners  of  one-fourth  part,  and  Mr.  Atkinson  the  owner  of  three- 
fourths  of  the  mills,  which  are  mentioned  in  the  statute  herein- 
after recited  as  the  Hunslet  mills,  and  are  situate  in  the  township 
of  Hunslet.  At  the  time  of  making  this  rate  they  were,  and  still 
are,  untenanted. 
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By  the  14  Geo.  III.  c.  96,  s.  77,  after  reciting  that,  to  the  end  Rex 
that  a  full  compensation  may  be  made  to  the  several  owners,  the^aibb 
proprietors,  and  occupiers  of  the  several  mills  called  Nether  navig^wn 
mills,  Hunslet  mills,  &c.,  now  standing  and  being  upon  the  river 
Aire,  for  all  the  loss  and  damage  which  may  be  occasioned  by 
the  making,  deepening,  or  altering  any  cuts,  dams,  locks,  or 
other  works  of  navigation,  and  the  passing  of  boats  and  vessels 
by  such  mills,  it  is  enacted,  that  it  shall  be  lawful  for  the  owner, 
farmer,  or  occupier  of  every  of  the  said  mills  respectively  for  the 
*time  being,  to  demand  and  take  for  his  own  proper  use  of  the  [  ^^34  ] 
master,  owner,  or  person  intrusted  with  the  care  of  every  boat, 
barge,  &c.,  passing  up  or  down  the  said  river  with  any  goods  on 
board,  for  which  any  tonnage  rates  or  duties  shall  be  payable  by 
virtue  hereof,  the  sum  of  Is.  as  a  passage  toll  for  passing  the 
lock  or  locks  next  adjoining  to  the  pond  or  head  of  water  belong- 
ing to  every  such  mill,  for  the  loss  of  water  to  every  such  mill  or 
pond  respectively,  and  upon  nonpayment  thereof  to  take  out  of 
the  boat  or  other  vessel  of  the  party  making  such  default,  a 
reasonable  distress  of  any  of  the  goods  on  board,  not  exceeding 
208.  in  value,  and  to  sell  the  same,  tendering  to  the  owner,  &c. 
of  such  boat  or  vessel,  upon  demand,  the  overplus  after  deducting 
the  said  passage  toll  and  the  charges  of  sale. 

The  appellants  and  Mr.  Atkinson  were  at  the  time  of  making 
the  rate,  and  still  are,  in  receipt  of  the  passage  tolls  given  in  the 
above  section  to  the  owners,  farmers  or  occupiers  of  the  Hunslet 
mills.  The  lock  where  the  tolls  have  for  many  years  been 
collected,  being  the  lock  next  adjoining  the  pond  or  head  of 
water  belonging  to  the  said  mills,  is  situate  in  the  township  of 
Leeds  and  has  been  rated  in  that  township  as  part  of  the  Aire 
and  Galder  Navigation,  but  not  in  respect  of  these  tolls.  In  the 
course  of  the  navigation  adjoining  to  the  said  pond  or  head  of 
water,  vessels  after  passing  along  part  of  the  river  which  there 
forms  the  boundary  of  the  two  townships  of  Hunslet  and  Leeds, 
go  along  a  cut  or  canal  called  the  Knowstrop  Cut,  which,  as  well 
as  its  towing-path,  is  wholly  in  the  township  of  Leeds.  The 
towing-path  for  the  river  navigation,  as  far  as  it  extends,  is  in 
the  township  of  Hunslet,  but  many  vessels  navigate  the  river 
without  using  the  towing-path,  and  pass  on  *the  Leeds  side  of      [  •635  ] 
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Rex         the  river.     The  questions  for  the  opinion  of  this  Coart  were, 
theaibe     fii's^y  whether  such  tolls  were  rateable;    and  if  so,  secondly, 
lUviGATioN    wh^tl^^r  *h®y  w®^®  rateable  in  the  township  of  Hunslet.     This 
case  was  argued  on  a  former  day  of  the  Term  by 

Campbell  and  Bldckburne,  in  support  of  the  rate : 

If  the  tolls  are  rateable  at  all,  they  are  so  in  Hunslet.  They 
are  given  as  a  compensation  for  the  loss  of  water  at  the  mills, 
which  compensation  is,  by  the  Act  of  Parliament,  to  be  collected 
at  the  nearest  lock;  not  indeed  within  Hunslet  township,  but 
that  makes  no  difference.  It  is  their  connection  with  corporeal 
property  that  renders  tolls  rateable.  Here  the  mills,  if  they  had 
retained  their  full  flow  of  water,  would  have  been  rateable  in 
Hunslet  for  their  value,  derived  in  part  from  the  entire  body 
of  water.  Now  the  quantity  of  water  has  been  diminished,  but 
the  profits,  by  the  statutory  compensation,  continue  the  same. 
It  would  be  hard  then  if  the  township  were  to  receive  a  less  rate. 
It  has  been  long  established  that  tolls,  when  connected  with 
property  in  a  parish,  are  rateable  there :  Rex  v.  Cardington  (i). 
Rex  V.  Sir  A.  Macdonald  (2),  Rex  v.  The  Oxford  Canal  Company  (3) ; 
and  it  is  immaterial  where  the  tolls  are  collected :  Rex  v.  The 
Inhabitants  of  Barnes  (4).  The  question  is,  not  where  they  are 
received,  but  where  the  cause  of  the  receipt  lies.  It  may  be  said, 
this  is  in  its  nature  a  passage  toll ;  but,  as  regards  these  mills, 
it  is  only  a  compensation  for  the  water.  It  is  only  made  a 
passage  toll  for  the  purpose  of  ascertaining  the  persons  who  are 
to  pay  that  compensation. 

(Patteson,  J. :  The  mills  are  untenanted.) 

[  *536  ]       It  is  found  that  the  appellants  are  in  the  ^receipt  of  the  tolls  given 
to  the  owners  and  occupiers ;  the  mills  are  occupied  pro  tanto. 

Sir  James  Scarlett,  F,   Pollock,    Wightman,   Dundas,   and 
Hey  wood,  contra  : 

In  all  the  cases  which  have  been  cited,  the  profit  arose  from 
something  immediately  occupied  in  the  parish  for  which  the  rate 

(1)  Cowp.  581.  (3)  28  E.  E.  216  (4  B.  &  C.  74). 

(2)  11  E.  E.  396  (12  East,  324).  (4)  35  E.  E.  235  (1  B.  &  Ad.  113). 
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was  made.  This  is  fully  pointed  out  in  the  judgments  of  bez 
Baylet,  J.  and  Littlbdale,  J.  in  Rex  v.  Coke  (i).  Here  nothing  thb\ibb 
that  is  occupied  in  Hunslet  acquires  any  increased  value  by  the  ^j^^^^^q^ 
tolls.  Suppose  the  compensation  settled,  by  agreement,  or  by 
Act  of  Parliament,  had  been  an  annuity  to  the  owner  of  the 
mills;  there  is  no  essential  distinction  between  that  case  and 
the  present,  and  there  can  be  no  doubt  that  such  annuity  might 
have  been  severed  from  the  mills ;  the  owner  might  have  kept 
one  and  sold  the  other;  or  he  might  have  granted  the  mills 
to  a  tenant  at  a  reduced  rent,  and  then  it  is  clear  that  the 
occupier  would  not  have  been  rateable  in  respect  of  the  com- 
pensation. Nor  is  he  so  here.  It  might  as  well  be  said,  that 
if  damages  were  recovered,  or  a  stipulated  remuneration  paid, 
for  interference  with  an  easement  (as  by  darkening  an  ancient 
light),  a  rate  might  be  laid  in  respect  of  them  ;  for  it  makes  no 
difference  whether  the  compensation  be  fixed  or  casual,  or 
settled  by  contract,  or  by  statute,  which  is  in  effect  a  parlia- 
mentary agreement.  The  vessels  which  pay  this  toll  need  not 
pass  through  any  part  of  Hunslet  township,  and  the  tolls  are  not 
paid  there.  There  is  no  necessary  connection  between  this 
compensation  and  the  land  from  which  the  easement  (the  use 
of  a  larger  body  of  water)  was  taken  away.  An  easement  is  only 
the  subject  *of  rate  when  it  causes  a  greater  profit  to  be  yielded  [  *637  ] 
by  the  land  with  which  it  is  connected ;  when  the  profit  is  no 
longer  yielded  by  the  land,  the  cause  of  rating  ceases.  The  effect 
of  this  Act  of  Parliament  has  been  to  transform  a  part  of  the 
profit  of  these  mills  into  a  toll ;  and  it  has  long  been  settled  that 
a  toll  is  not  rateable  per  se,  but  as  a  profit  from  land  occupied. 
The  appellants  here  do  not  even  occupy  the  mills;  they  are 
owners  merely.  But  the  question  is,  what  the  mills  are  worth 
to  an  occupier.  And  if  they  were  let,  still  the  occupier  could  not 
on  that  account  claim  the  tolls,  unless  they  were  specifically 
granted  to  him  by  the  owners.  That  is  the  effect  of  the  statute, 
which  gives  the  tolls  to  the  "  owner,  farmer  or  occupier  of  every 
of  the  said  mills." 

(Parke,  J.:  By  the  word  "occupier,"  there,  the  Legislature 
(1)  29  E.  E,  at  pp.  410,  415  (5  B.  &  C.  804,  812). 
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Rex         may  probably  have  referred  to  some  occapier  under  an  interest 
The  AiBE     existing  at  the  time,  but  have  intended  that  for  the  future  the 
nIvigIt?^.  *^"»  should  vest  in  the  owners.) 

There  is  nothing  to  oblige  the  owners  to  keep  up  these  mills. 

(Lord  Tentebden,  Gh.  J. :  The  passage  along  the  navigation 
might  become  so  frequent  that  it  would  not  be  worth  while  to 
work  them  at  all.) 

Then  if  the  mills  cease  working  on  that  account,  can  it  be  said 
that  the  compensation  is  to  cease  also  ?  for,  if  they  are  inseparable 
from  each  other,  that  must  be  the  argument.  This  is  a  com- 
pensation for  the  taking  away  of  an  easement  attached  to  a 
particular  spot.  The  Act  did  not  assume  that  the  subject- 
matter  to  which  the  easement  was  attached  would  never  cease 
to  exist,  or  to  be  possessed  by  the  parties  who  then  had  it  as 
occupiers :  but  it  was  not  intended  that  the  compensation  should 

therefore  cease. 

Cur,  adv.  vulL 

[  538  ]  LoBD  Tentbbdbn,  Ch.  J.  now  delivered  the  judgment  of  the 
GouBT.  Having  stated  the  facts,  his  Lordship  continued  as 
follows : 

We  are  of  opinion  that  this  rate  cannot  be  supported.     The 

toll  itself  is  clearly  not  a  subject  of  rate  ;  and  if  it  were,  it  does 

not  arise  in  Hunslet.     Then  can  the  owners  of  these  mills  be 

rated  in  respect  of  the  toll  as  a  compensation  paid  to  them  for 

their  loss  of  water?    They  might  have  let  the  mills,  reserving 

the  toll  to  themselves  ;  and  if  they  had  done  so,  could  they  have 

been  rated  on  account  of  the  toll  ?    It  appears  to  us  that  they 

cannot,  in  respect  of  this  compensation,  be  considered  as  occupiers 

of  any  property  in  Hunslet  producing  a  profit  there.     Suppose 

that  instead  of  the  toll  an  annual  rent  had  been  given,  or  a  sum 

in  gross  from  which  they  derived  an  income  ?    Could  they  have 

been  rated  in  respect  of  that,  as  profit  arising  from  their  property 

in  Hunslet  ?     The  rule  for  quashing  the  order  of  Sessions  must 

be  made  absolute. 

Rule  absolute. 
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ALDERSON  v.  LANGDALE.  i832. 

May  11. 
(3  Barn.  &  Adol.  660—663  ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  273.)  _i_ 

The  purchaser  of  goods  paid  for  them  by  a  bill  of  exchange  drawn  by  l  «  j 
him  on  a  third  person,  and  after  it  had  been  accepted  the  vendor  altered 
the  time  of  payment  mentioned  in  the  bill,  and  thereby  vitiated  it :  Held, 
that  by  so  doing  he  made  the  bill  his  own,  and  caused  it  to  operate  as  a 
satisfaction  of  the  original  debt,  and  consequently  that  he  could  not 
recover  for  the  goods  sold  (1). 

Assumpsit  by  the  plaintiff,  as  indorsee,  against  the  defendant 
as  drawer,  of  a  bill  of  exchange.  Count  for  goods  sold,  &c.  Flea, 
general  issue.  At  the  trial  before  Lord  Tenterden,  Gh.  J.,  at  the 
London  sittings  after  Trinity  Term,  1831,  it  appeared  that  the 
bill  was  given  by  the  drawer  to  the  indorsee  in  payment  for  goods 
sold.  The  indorsee,  after  the  bill  had  been  accepted,  altered  the 
time  of  payment  mentioned  in  it  from  four  to*  three  months. 
Lord  Tenterden  was  of  opinion  that  the  bill  being  thereby 
vitiated  (2),  the  plaintiff  might  resort  to  the  original  consideration, 
and  recover  the  price  of  the  goods,  although  the  defendant  might 
have  a  cross  action  against  the  plaintiff  for  the  special  damage 
sustained  by  the  alteration  of  the  bill ;  and  he  directed  the  jury 
to  find  a  verdict  for  the  plaintiff,  but  reserved  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been 
obtained  for  that  purpose, 

Kelly  on  a  former  day  in  this  Term  shewed  cause : 

The  bill  having,  by  reason  of  the  alteration,  become  wholly 

null  and  void,  the  plaintiff  was  remitted  to  his  original  rights  ; 

and  may  recover  the  price  of  the  goods  sold.     The  acceptor  of 

a  bill  is  supposed  to  have  in  his  hands  money  belonging  to  the 

drawer,  and  the  latter  to  *give  the  payee  an  order  for  payment      [  •66I  ] 

of  that  money.     If  such  order  afterwards  becomes  nugatory,  it 

still  is  against  conscience  for  the  acceptor  to  retain  the  money 

of  the  drawer  ;  and  he  is  therefore  liable  in  an  action  for  money 

had  and  received.    A  bill  accepted  on  a  wrong  stamp  has  been 

held  to  be  no  payment  by  the  acceptor,  even  though  the  acceptor 

(1)  £»ecu«,  where  the  bill  was  drawn  (2)  Tidmarsh  v.  Orover,  14  B.  B. 

upon  and  accepted  by  the  purchaser  563  (1  M.  &  S.  735) ;  Macintosh  v. 

himself,  Atkinson  v.  Hawdon  (1835)  2  Haydon,  27  B.  B.  757  (By.  &  M.  362). 
Ad.  &  El.  628.— B,  C. 
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aldsbsok  would  have  honoured  it  if  it  had  been  presented  in  time  (i).  The 
Langdalb.  parties  to  such  a  bill  are  in  precisely  the  same  situation  as  they 
were  before  it  was  drawn.  Then,  if  the  drawer  of  a  bill  has  in 
such  a  case  a  remedy  against  the  acceptor,  surely  an  indorsee, 
who  has  given  the  drawer  value  for  the  bill,  must  have  a  remedy 
against  the  latter  when  it  becomes  of  no  value.  He  is  then  in 
the  same  situation  as  if  the  bill  had  never  been  drawn,  and  is 
entitled  to  recover  the  value  of  his  goods.  There  is  no  express 
authority  upon  this  point,  but  it  may  be  inferred  from  Pierson  v. 
HiUchinson  (2),  that  if  a  bill  be  lost  and  not  destroyed,  there  can 
be  no  remedy  in  respect  of  it  at  law,  unless  it  was  in  such  a  state, 
when  lost,  that  no  person  but  the  plaintiff  could  have  acquired 
a  right  to  sue  on  it.  Now,  here  the  bill  was  in  such  a  state  that 
no  person  could  have  acquired  that  right.  It  is  true  that  the 
drawer  may  be  prejudiced  in  his  remedy  against  the  acceptor  by 
the  result  of  the  alteration,  but  in  this,  as  in  any  other  instance 
of  special  damage  arising  from  that  circumstance,  an  action  on 
the  case  may  be  maintained  against  the  party  in  fault,  for  the 
amount  of  damage  really  sustained.  A  different  rule  might  be 
productive  of  great  injustice.  Suppose  the  bill  accepted  for  the 
[  *^^  ]  accommodation  of  the  drawer,  ♦or  in  part  for  his  accommodation, 
the  acceptor  having  received  but  a  small  part  of  the  amount  of 
the  bill.  In  the  first  case,  the  drawer  would  sustain  no  injury 
by  the  alteration  of  the  bill,  and  yet,  if  the  indorsee  could  not 
resort  to  the  consideration,  he  must  lose  his  just  debt,  and  the 
drawer  escape  payment :  in  the  second  case,  if  an  acceptance  has 
been  given  for  1,000Z.  when  50Z.  only  was  due,  the  drawer  will 
have  indorsed  the  bill  in  payment  of  a  debt  of  1,000Z.  at  the 
expense  of  501.  only. 

Piatt,  contra: 

The  plaintiff,  by  altering  the  bill  in  a  material  part,  has 
rendered  it  of  no  value,  and,  by  laches,  made  it  his  own.  Now, 
it  is  well  established  that  in  such  a  case  the  bill  operates  in 
satisfaction  of  any  debt  for  which  it  was  originally  given.  That 
applies  to  the  present  action.  This  is  not  analogous  to  the  case 
of  a  bill  drawn  on  an  improper  stamp,  because  in  that  case  there 

(1)  Wihan  v.  Vyaar,  4  Taunt.  288.  (2)  2  Camp.  211. 
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never  was  a  valid  bill  in  existence.    Here  a  bill,  originally  valid,     aldebson 

was  rendered  void  by  the  act  of  the  plaintiff.    It  is  not  correct    lanodale. 

to  say,  that  the  drawer  in  sach  a  case  has  always  his  remedy  left 

against  the  acceptor.    An  acceptance  given  in  satisfaction  of  a 

claim  in  respect  of  which  no  action  can  be  maintained — as  to 

a  physician  for  fees,  or  in  consideration  of  a  promise,  not  in 

writing,  to  pay  the  debt  of  another — ^may  be  enforced :  but  if  the 

bill  be  destroyed,  the  remedy  is  wholly  lost.     Permitting  the 

plaintiff  to  recover  in  this  action,  and  allowing  the  defendant 

to  bring  a  cross  action  for  the  special  damage  occasioned  by  the 

destruction  of  the  bill,  would  lead  to  a  multiplicity  of  suits  in 

the  same  matter,  which  the  law  discourages. 

Cur.  adv.  vvlt. 

LoBD  Tentbrden,  Ch.  J.  now  delivered  the  judgment  of  the       [  ^8  ] 
Court,  and,  after  stating  the  facts  of  the  case,  proceeded 
as  follows : 

In  this  case  we  have  come  to  the  conclusion  that  the  opinion 
which  I  expressed  at  the  trial,  namely,  that  the  plaintiff  was 
entitled  to  recover  on  the  count  for  goods  sold,  cannot  be  sup- 
ported. It  is  perfectly  clear  that  a  bill  of  exchange  will  operate 
as  a  satisfaction  of  a  preceding  debt,  if  the  holder  make  it  his 
own  by  laches — as  by  not  presenting  it  for  payment  when  due. 
Here,  we  think  that  the  plaintiff,  by  altering  the  bill  in  a  material 
part,  made  it  his  own  as  against  the  defendant,  and  caused  it  to 
operate  as  a  satisfaction  of  the  debt  for  which  it  was  originally 
given.  Allowing  the  plaintiff  to  recover  the  value  of  the  goods 
in  this  action,  and  the  defeiidant  to  bring  a  cross  action  for  the 
special  damage  sustained  by  reason  of  the  destruction  of  the  bill, 
would  lead  to  a  multiplicity  of  actions,  which  is  against  the  policy 
of  the  law.  For  these  reasons,  we  are  of  opinion  that  the  rule 
for  entering  a  nonsuit  must  be  made  absolute. 

Rvle  absolute. 
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DOE  D.  STUEGES  and  BATTEN  v.  TATCHELL. 

(3  Barn.  &  Adol.  675—680 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  239.) 

A  testator  bequeathed  a  term  in  premises  to  S.,  his  executors,  &c.  in 
trust  to  sell  and  dispose  of  the  same,  as  might  seem  most  advantageous, 
and  apply  the  proceeds  to  the  maintenance  of  testator's  son  during  his 
life.  He  bequeathed  the  remainder  after  the  son's  decease  to  such  uses 
as  the  son  should  by  will  appoint,  and  he  appointed  S.  his  executor. 
When  the  testator  died,  his  journeyman  was  managing  his  business  on 
the  premises,  as  he  had  done  for  some  years,  and  the  testator's  son  also 
resided  there.  At  the  funeral,  S.  said,  in  presence  of  the  journeyman 
and  other  persons,  **The  house  is  young  B.'s"  (meaning  the  son's). 
'*T."  (the  journeyman)  **must  stay  in  the  house  and  go  on  with  the 
business,  but  yoimg  B.  must  have  a  biding  place."  T.  accordingly  con- 
tinued on  the  premises,  carrying  on  the  business,  pa3ring  no  rent,  but 
maintaining  the  testator's  son,  who  was  weak  in  intellect  and  unable 
to  provide  for  himself.  S.  lived  twenty  years  afterwards,  and  did  not 
interfere  further  with  the  property : 

Held,  that  this  was  sufficient  evidence  of  a  disposal  of  the  property  by 
S.  accordiDg  to  the  trusts  in  the  will,  and  that  he  had  assented  to  take 
under  the  will  as  legatee  in  trust,  and  not  as  executor. 

Ejectment  for  a  dwelling-house,  &c.  At  the  trial  before 
Alderson,  J.,  at  the  Salisbary  Summer  Assizes,  1831,  the 
following  facts  appeared.  The  father  of  James  Batten,  one  of 
the  lessors  of  the  plaintiff,  was  possessed  of  the  premises  in 
question  for  a  term  of  ninety-nine  years,  if  he  and  James  Batten 
should  so  long  live.  By  his  will,  dated  1791,  he  bequeathed  the 
premises  to  Bobert  Sharp,  his  executors,  &c.  for  the  above  term, 
together  with  all  the  testator's  stock  in  trade  and  other  personal 
estate,  after  payment  of  his  debts,  &c.  upon  trust  to  sell  and 
dispose  thereof  as  should  seem  most  advantageous,  and  to  apply 
the  yearly  interest,  rent,  and  other  produce,  (and  the  principal, 
if  necessary,)  to  the  support  and  maintenance. of  his  son  James 
Batten  during  his  life  ;  and  he  bequeathed  the  remainder  of  his 
said  personal  estate  or  of  the  produce  thereof,  after  J.  B.'s  decease^ 
to  such  uses  and  purposes  as  J.  B.  should,  by  his  will,  direct ; 
and  he  appointed  the  said  Bobert  Sharp  his  executor.  On  the 
death  of  Batten  senior,  which  happened  in  May,  1796,  Sharp 
duly  proved  the  will.  The  testator  was  a  collar  and  harness 
maker ;  the  defendant  was  his  journeyman,  and  had  lived  with 
the  testator  upon  the  premises  many  years  before  his  death, 
[  *676  ]      carrying  ^on  the  business  for  him.    James  Batten,  the  son,  who 
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aIbo  lived  there  when  the  testator  died,  was  of  weak  intellect,        Dob  d. 
and  unable  to  take  care  of  himself.    At  the  testator's  funeral,  r. 

Sharp  said,  in  the  presence  of  the  defendant  and  a  number  of  ^^^^"^^ 
other  persons,  that  '*  it  was  young  Batten's  house,  but  Mr. 
Tatchell  must  carry  on  the  business  as  before:  he  considered 
that  Tatchell  must  stay  in  the  house  and  go  on  with  the  business, 
but  young  Batten  must  have  a  biding  place."  From  this  time 
Tatchell  occupied  the  premises,  carrjring  on  the  business,  and 
providing  for  young  Batten,  who  continued  to  live  with  him. 
No  assignment  of  the  term  ever  took  place,  nor  was  any  rent  ever 
paid,  and  Sharp,  who  lived  twenty  years  afterwards,  made  no 
further  disposal  of  the  premises :  but,  about  twenty  years  ago, 
the  defendant  bought  the  reversion  in  fee.  The  rent  of  the 
house  would  not  have  been  more  than  sufficent  to  keep  one 
person.  The  testator  left  very  little  other  property.  In  1829, 
Sharp  being  then  dead,  Sturges,  a  relation  of  the  testator,  and 
one  of  the  lessors  of  the  plaintiff,  took  out  administration  to  the 
testator,  de  bonis  nan.  The  only  demises  on  which  the  eject- 
ment was  brought  were  those  of  Sturges  and  of  Batten  junior. 
It  was  urged,  on  behalf  of  the  defendant,  that  the  interest  in  the 
premises  was  not  property  unadministered,  for  that  Sharp,  the 
executor,  had  assented  to  the  legacy  in  trust,  and  had  disposed 
of  the  premises  for  the  purposes  of  the  will.  On  the  other  hand 
it  was  contended,  that,  as  far  as  appeared  in  evidence,  Sharp  had 
taken  the  premises  as  executor  merely,  and  had  made  no  disposal 
of  them  during  his  lifetime.  The  jury  having  found  a  verdict  for 
the  plaintiff,  a  rule  nisi  was  obtained,  on  the  ground  above  stated, 
for  setting  aside  the  verdict  and  entering  a  nonsuit. 

Colei-idge,  Serjt.  and  Barstow  now  shewed  cause  :  [  677  ] 

Where  a  party  has  two  titles  under  a  will,  the  one  as  executor, 
the  other  as  legatee,  some  clear  and  specific  act  must  be  done, 
to  shew  that  he  elects  to  take  in  the  latter  character.  As  it  was 
said  in  Welcden  v.  Elkington  (i)y  "some  circumstance  is  neces- 
sary to  be  used,"  to  shew  whether  the.  executor  will  assent  to 
the  legacy  or  refuse  it.  In  default  of  such  evidence,  the  party 
will  be  presumed  to  take  as  executor  only.    This  doctrine  was 

(1)  Plowd.  520. 
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Dob  d.       recognised  in  Paramour  v.  Yardley  (i) ;  and  there  it  was  held,  that 
V,  the  executrix  had  assented  to  take  as  legatee,  for  a  lease  was  devised 

Tatchkll.  ^  jjgj,  during  a  certain  time,  to  the  intent  that  she  might,  with 
the  profits,  educate  the  issues  of  the  testator,  and  she  did  so 
educate  them,  which  was  a  plain  unambiguous  act  of  assent.  In 
Doe  d.  Hayes  v.  Sturge8{2),  which  is  a  leading  case  on  this 
subject,  GiBBs,  Ch.  J.,  after  noticing  Paramour  v.  Yardley,  and 
Young  v.  Holmes  (3),  observes,  *'  The  principle  established  in 
these,  and  all  the  cases  cited,  is,  that  if  an  executor,  in  his 
manner  of  administering  the  property,  does  any  act  which  shews 
that  he  has  assented  to  the  legacy,  that  shall  be  taken  as  evidence 
of  his  assent  to  the  legacy ;  but  if  his  acts  are  referable  to  his 
character  of  executor,  they  are  not  evidence  of  an  assent :  "  and 
he  distinguishes  between  the  cases  where  the  devise  to  the 
executor  is  absolute,  and  where  the  estate  is  devised  over ;  in 
which  latter  case,  if  his  general  entry  were  considered  evidence 
of  an  election  to  enter  as  legatee,  thereby  confirming  the  remainder 
over,  he  would  be  chargeable  with  a  devastavit  if  it  afterwards 
[  *678  ]  proved  that  the  estate  in  remainder  was  ^wanted  for  the  payment 
of  the  testator's  debts,  which  would  be  a  great  hardship  on  the 
executor.  In  the  present  instance  there  was  a  devise  over,  and 
there  was  no  specific  act  of  assent  to  the  legacy.  The  words 
used  at  the  funeral  cannot  be  considered  as  a  disposal  of  the 
property  ;  the  executor  did  not  then  know  what  debts  there  might 
be,  and  the  effect  of  his  declaration  was  merely  to  leave  things 
as  they  were  at  the  time.  If  they  had  altered  the  situation 
of  parties,  their  effect,  as  evidence  of  an  intention  to  dispose 
of  the  property,  might  have  been  different.  And,  according  to 
GiBBS,  Ch.  J.  in  Doe  v.  Sturges  (4),  if  there  was  no  assent  at  the 
time  of  the  declaration,  nothing  that  happened  afterwards  could 
make  it  an  assent ;  nor  is  there  any  other  specific  act  relied  upon. 

Erie  and  Moody,  contra  : 
By  the  will  of  Batten  senior  Sharp  was  left  executor,  and  was 
also  legatee  of  a  chattel  interest  coupled  with  a  trust,  namely, 

(1)  Plowd.  539.  (4)  17  E.  E.  491,  496  (7  Taunt.  217, 

(2)  17  E.  B.  491  (17  Taunt.  217).         223). 

(3)  1  Str.  70. 
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to  take  care  of  and  provide  for  James  Batten  the  son.    That       DoEd. 
trust  he  executed  by  directing  the  defendant  to  continue  the  «. 

business  and  maintain  James  Batten ;  for  qui  facit  per  aliuin  Tatohbll. 
facit  per  se.  It  is  clear,  therefore,  that  he  elected  to  stand  in 
the  situation  of  legatee,  and  not  of  executor.  Paramour  v. 
Yardley{i)  where  the  same  conclusion  was  come  to,  was  not 
so  strong  a  case  as  this.  In  Young  v.  Holmes  (2)  a  term  was 
devised  to  an  executor,  paying  501.  to  J.  S. ;  and  it  was  con- 
tended that  the  executor  took  as  such,  and  not  as  legatee :  but 
it  being  proved  that  he  had  paid  J.  S.  the  502.,  this  was  held  a 
sufficient  assent.  And  in  Manning's  case  (3)  *payment  of  a  rent,  [  *679  ] 
according  to  the  direction  of  the  will,  was  so  considered.  In 
Doe  V.  Sturges  (4)  it  was  held,  that  there  appeared  no  assent  to 
take  as  legatee :  there  the  party  had  not  (as  in  this  case)  taken 
upon  himself  any  charge  or  trust,  and  the  act  which  he  had  done 
was  equally  inconsistent  with  the  character  of  legatee  and  that 
of  executor.  In  the  present  case  there  was  a  trust  executed  for 
twenty  years  during  the  life  of  the  legatee,  according  to  his 
direction,  which  having  given,  he  never  interfered  further  with 
the  property. 

Lord  Tenterden,  Gh.  J. : 

It  seems  to  me  that  our  safer  course  in  this  case  will  be  to 
consider  the  conduct  of  Sh&irp  as  evidence  of  an  assent  to  stand 
in  the  situation  of  legatee ;  in  which  case  he  would  take  the 
property  subject  to  the  trusts  in  the  will,  for  young  Batten,  and 
for  his  legatee  if  he  should  leave  one.  His  words  on  the  particular 
occasion  which  has  been  referred  to  are,  "  This  is  young  Batten's 
house ;  Mr.  Tatchell  must  carry  on  the  business  as  before,  but 
young  Batten  must  have  a  biding  place."  The  parties  continue 
in  this  situation  ;  the  defendant  carries  on  the  business,  and  the 
unfortunate  young  man  is  maintained  in  the  house.  This  goes 
on  for  many  years,  and  nothing  further  is  done.  If  there  had 
been  debts  of  the  testator  which  required  that  his  property  should 
be  made  available  for  their  payment.  Sharp,  instead  of  acting  as 
he  did  on  the  death  of  the  testator,  might,  as  executor,  have 

(1)  Bowd.  539.  (3)  8  Co.  Rep.  187. 

(2)  1  Str.  70.  (4)  17  E.  E.  491  (7  Taunt.  217). 
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Doe  d.       disposed  of  the  premises  to  pay  such  debts  :  the  facts,  however, 
i;.  seem  to  shew  that  there  was  no  duty  for  him  to  perform  as 

Tatchell.    executor,  but  that  he  had  a  duty,  which  he  fulfilled,  as  legatee 
in  trust. 

[  680  ]  LiTTLBDALB,  J.  coucurred. 

Parke,  J. : 

I  think  there  was  sufficient  evidence  that  Sharp  assented  to 
take  under  the  will  as  legatee.  The  principle  of  law  on  this 
subject  has  been  correctly  laid  down  by  my  brother  Coleridge, 
and  is,  as  stated  in  Doe  v.  Stiirges  (i),  that  where  an  executor 
takes  an  interest,  but  not  an  absolute  estate,  under  the  will,  he 
must  do  some  act  as  legatee,  to  shew  his  assent  to  the  legacy, 
and  a  mere  entry  is  not  sufficient.  But  in  this  case  there  is 
much  more.  It  may  be  taken,  on  the  evidence,  that  the  defen- 
dant's entry,  under  the  circumstances  stated,  was  equivalent 
to  an  entry  by  Sharp ;  and  the  defendant  was  in  twenty  years 
during  the  lifetime  of  Sharp  taking  the  profits  of  the  estate,  and 
applying  them  to  the  maintenance  of  young  Batten.  If  Sharp 
had  taken  as  executor,  his  duty  would  have  been  merely  to 
receive  the  rents,  and  apply  them  in  the  payment  of  debts,  or 
defraying  other  charges  on  the  estate ;  but  it  does  not  appear 
that  he  had  any  thing  to  do  with  the  property  in  the  character 
of  executor.  On  the  other  hand,  his  performance  of  the  trust, 
is  sufficient  proof  that  he  took  as  trustee.  The  result  of  the 
evidence,  therefore,  is,  that  he  assented  to  take  as  legatee,  and 

not  that  he  acted  as  executor. 

Hule  absolute. 


1832.  EEX  V.  WEIGHT  (2). 

May  29. 
__  (3  Barn.  &  Adol.  681—683 ;  S.  C.  1  L.  J.  (N.  S.)  M.  C.  74.) 

L        -I  On  indictment  for  encroaching  on   a  public  highway,  it  appeared 

that  in  1771,  commissioners  under  an  Enclosure  Act  had  been  empowered 
to  set  out  public  and  private  roads,  the  former  to  be  repaired  by  the 
township,  the  latter  by  such  persons  as  the  commissioners  should  direct. 
The  public  roads  were  to  be  sixty  feet  wide  between  the  fences.    The 

(1)  17  R.  R.  491  (7  Taunt.  217).  United  Kingdom  Electric  TelegraphCo, 

(2)  Cited  and  applied  in  the  judg-      (1862)  31  L.  J.  M.  C.  166 ;  9  Cox,  C. 0. 
ment  of  Crompton,  J.,  in  Reg,  v.       174.— B.  C. 
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commissioners  in  their  award  described  a  road  as  private,  and  eight  yards  Rex 

wide;  but  in  setting  it  out  a  space  of  sixty  feet  was  left  between  the  v. 

fences:  and  they  dii'ected  both  the  public  and  private  roads  to  be  Wright. 
repaired  by  the  township.  The  centre  only  of  the  sixty  feet  was 
ordinarily  used  as  a  carriage  road,  and  the  township  repaired  it.  The 
space  said  to  be  encroached  upon  was  at  the  side  of  this  road,  and  there 
was  a  diversity  of  evidence  as  to  the  use  made  of  this  space  by  the  public, 
and  its  condition,  since  the  time  of  the  award : 

Held,  that  the  commissioners  had  exceeded  their  authority  in  awarding 
that  private  roads  should  be  repaired  by  the  township ;  but  that  on  the 
whole  of  this  evidence  it  was  a  proper  question  for  the  jury,  whether  or 
not  the  road  in  question,  though  originally  intended  to  be  private,  had 
been  dedicated  to,  and  adopted  by,  the  public. 

Semble,  per  Lord  Tenterden,  Ch.  J.,  that  when  a  road  runs  through 
a  space  of  fifty  or  sixty  feet  between  enclosures  set  out  by  Act  of 
Parliament,  it  is  primd  facie  to  be  presumed  that  the  whole  of  tiiat  space 
is  public,  though  it  may  not  all  be  used  or  kept  in  repair  as  a  road. 

Indictment  for  a  nuisance  by  encroaching  on  a  public  highway. 
At  the  trial  before  Parke,  J.,  at  the  Lancaster  Summer  Assizes, 
1831,  it  appeared  that  the  road  in  question  was  set  out  in  1771 
by  commissioners  under  an  Enclosure  Act,  which  authorised 
them  to  set  out  public  and  private  roads,  ''so  as  such  public 
roads  should  be  and  remain  sixty  feet  in  breadth,  at  least, 
between  the  fences."  It  also  provided  that  the  public  roads 
should  be  repaired  by  the  township,  and  the  private  ones  by 
such  persons  and  in  such  manner  as  the  commissioners  should 
by  their  award  direct.  The  present  road  was  described  in  the 
award  of  the  commissioners  as  a  private  road,  and  of  the  width 
of  eight  yards ;  but,  in  fact,  a  space  of  sixty  feet  was  left  between 
the  adjoining  fences  till  the  time  of  the  alleged  encroachment, 
which  was  lately  made  by  the  defendant.  The  centre  of  this 
space  was  commonly  used  by  the  public  as  a  carriage  road,  and 
had  been  repaired  by  the  township  for  eighteen  years  before  the 
encroachment.  The  commissioners,  in  their  award,  directed 
that  the  township  should  repair  as  well  the  public  as  the  private 
ways.  With  *respect  to  the  use  made  of  the  spaces  at  the  sides  [  '682  j 
of  the  beaten  road,  and  their  condition  from  the  time  of  the 
award,  there  was  a  diversity  of  evidence.  The  case,  on  behalf 
of  the  prosecution,  was,  that  although  the  road  was  originally 
made  private  by  the  award,  it  had  subsequently  been  dedicated 
to  and  adopted  by  the  public,  and  ought  therefore  to  have  con- 
tinued of  the  width  of  sixty  feet.    The  learned  Judge,  in  summing 
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Bex  up,  observed  that  the  commissioners  had  exceeded  their  authority 
Wkioht.  ^  awarding  that  a  private  road  should  be  repaired  by  the  town- 
ship, but  he  left  it  to  the  jury  to  decide,  upon  the  whole  evidence, 
whether  the  road,  though  originally  meant  to  be  a  private  one, 
had  not  subsequently  been  dedicated  to  the  public.  He  added, 
that  the  case  was  one  which  required  strong  evidence  of  dedica- 
tion. The  jury  found  a  verdict  of  guilty.  Jones,  Serjt.,  in  the 
following  Term,  moved  for  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  contending,  first,  that  there  was  no  evidence 
of  any  part  of  the  road  having  been  public  ;  but,  on  the  contrary, 
it  had  been  set  out  as  a  private  road,  and  the  commissioners 
could  not  legally  oblige  the  township  to  repair  such  road ;  nor 
would  the  inhabitants  have  been  indictable  for  not  doing  so : 
Rex  V.  Richards  (i) ;  and  the  mistake  of  the  commissioners  in 
this  respect  could  not  make  the  road  public :  secondly,  that  the 
evidence  of  user  did  not  sufficiently  shew  an  adoption  by  the 
public,  to  which  point  he  cited  Rex  v.  St.  Benedict  (2) ;  and, 
thirdly,  that  as  to  the  sides  of  the  road  the  evidence  did  not 
support  the  verdict.  A  rule  nisi  was  granted,  Pabke,  J.,  how- 
ever, noticing  as  a  strong  fact  against  the  defendant  that  the 
original  width  between  the  fences  was  sixty  feet. 

[  683  ]  Starkie  and  Roscoe  now  shewed  cause,  and  contended,  that 

it  was  rightly  left  to  the  jury,  under  all  the  circumstances^ 
whether  or  not  the  road  had  become  public. 

Croftipton  and  Tomlinson,  in  support  of  the  rule,  contended, 
that  there  was  no  sufficient  evidence  of  dedication  of  the  part 
enclosed  by  the  defendant;  and  that  if  he  had  become  proprietor 
of  that  part  (which  they  contended  he  had)  he  might  lawfully 
enclose  it,  according  to  the  judgment  of  Lord  Mansfield  in  Rex 
V.  Flecknotv  (3). 

LoBD  Tentebden,  Ch.  J. : 

I  think  the  case  was  for  the  jury,  and  that  they  found  a  right 
verdict.    I  am  strongly  of  opinion  when  I  see  a  space  of  fifty  or 

(1)  5  K.  R.  489  (8  T.  E.  634).  (3)  1  Buir.  465. 

(2)  23  E.  R.  341  (4  B.  &  Aid.  447). 
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sixty  feet  through  which  a  road  passes,  between  enclosures  set  Rex 
out  under  an  Act  of  Parliament,  that,  unless  the  contrary  be  weight. 
shewn,  the  public  are  entitled  to  the  whole  of  that  space,  although 
perhaps  from  economy  the  whole  may  not  have  been  kept  in 
repair.  If  it  were  once  held  that  only  the  middle  part,  which 
carriages  ordinarily  run  upon,  was  the  road,  you  might  by 
degrees  enclose  up  to  it,  so  that  there  would  not  be  room  left  for 
two  carriages  to  pass.  The  space  at  the  sides  is  also  necessary 
to  afford  the  benefit  of  air  and  sun.  If  trees  and  hedges  might 
be  brought  close  up  to  the  part  actually  used  as  the  road,  it  could 
not  be  kept  sound.     The  rule  must  be  discharged. 

LiTTLEDALE  and  Parke,  JJ.  concurred. 

Rule  discharged. 


ASHCEOFT  V.  BOUKNE,  POETEE,  BEOOKES,  i832. 

MEECEE,  LYTHGOE,  and  BILLINGE(l).  ^'• 

(3  Bam.  &  Adol.  684—690 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  209.)  ^  ^®*  J 

Two  magistrates  haying,  at  a  landlord's  request,  given  possession  of  a 
dweUing-house  as  deserted  and  unoccupied  pursuant  to  the  11  Geo.  11. 
c.  19,  8.  16,  the  Judges  of  Assize  of  the  county,  on  appeal,  made  an  order 
for  the  restitution  of  the  farm  to  the  tenant,  with  costs.  The  latter 
brought  an  action  of  trespass  for  the  eviction,  against  the  magistrates, 
the  constable,  and  the  landlord :  Held,  that  the  record  of  the  proceeding 
before  the  magistrates  was  an  answer  to  the  action  on  behalf  of  all  the 
defendants. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling- 
house,  and  evicting  him.  Plea,  by  all  the  defendants,  the  general 
issue;  and  further,  by  the  first  two,  that  they  were  justices  of 
peace  for  the  county  of  Lancaster,  that  the  trespasses  were 
committed  by  them  in  the  execution  of  their  office  as  such 
justices,  and  that  they  tendered  402.,  being  sufficient  amends. 
The  plaintiff  replied  that  that  sum  was  not  sufficient,  upon  which 
issue  was  joined.  At  the  trial  before  Parke,  J.,  at  the  Summer 
Assizes  for  the  county  of  Lancaster,  1881,  the  following  appeared 
to  be  the  facts  of  the  case.    The  plaintiff  was  tenant  of  a  house 

(1)  Distinguished  in  a  case  where      3  Q.  B.  67 ;  37  L.  J.  Q.  B.  28 ;  8 
there  was  a  mere  order,  and  no  ad judi-      B.  &  S.  842. — B.  C. 
cation,  Fostrr  v.  Dodd  (1867)  L.  B. 
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AsHGBOFT  and  farm  to  the  Bev.  Mr.  Brookes,  one  of  the  defendants.  A 
Bourne,  year's  rent  being  in  arrear,  and  the  goods  being  removed  off  the 
premises,  Mr.  Brookes  applied  to  the  first  named  two  defendants 
to  give  him  possession  pursuant  to  the  statute  11  Geo.  II.  c.  19, 
s.  16.  They  went  to  view  the  premises  on  the  18th  of  October. 
The  plaintiff  was  not  there,  but  his  wife  and  children  were. 
There  was  no  furniture  in  the  house  except  three  or  four  chairs, 
which  were  stated  by  the  wife  to  belong  to  a  neighbour.  The 
magistrates  then  affixed  a  notice  on  the  premises,  that  they  would 
return  to  take  a  second  view  on  the  28th  of  October.  On  that 
day  they  went  to  the  premises  with  Brookes  and  the  other  defen- 
dants, two  of  whom  were  constables.  The  plaintiff  was  there, 
and  the  rent  was  demanded  of  him,  but  he  did  not  pay  it.  The 
[  *686  ]  *magi8trate8  then  delivered  possession  to  Mr.  Brookes,  and  he 
and  the  other  defendants  turned  the  plaintiff  and  his  family  out 
of  the  premises.  The  plaintiff  appealed  to  the  Judges  of  Assize, 
and  they  being  of  opinion  that  the  premises  had  not  been  deserted 
within  the  meaning  of  the  Act,  made  an  order  for  the  restitution 
of  the  farm,  together  with  the  tenant's  expenses  and  costs,  which 
were  ascertained  and  paid  to  the  plaintiff.  A  record  of  the 
proceedings  of  the  magistrates  was  given  in  evidence,  and  it  was 
contended  that  this  was  an  answer  to  the  action  not  only  by  them, 
but  by  all  the  other  defendants,  they  having  acted  in  aid  of  the 
magistrates.  The  learned  Judge  was  of  opinion  that  the  magis- 
trates were  protected,  but  that  the  other  defendants  were  not. 
The  jury  found  a  verdict  for  the  plaintiff  against  these  last  for 
1002.  damages,  but  leave  was  reserved  to  move  to  enter  a  verdict 
for  all  the  defendants.  A  rule  nisi  having  been  obtained  for  that 
purpose, 

IVightman  now  shewed  cause  : 

The  question  is,  whether  the  immunity  of  the  magistrates,  who 
had  jurisdiction  over  the  matter  on  which  they  pronounced  judg- 
ment, extends  to  the  other  defendants.  Now,  although  the 
record  of  their  proceedings  is  a  conclusive  answer  to  the  action 
of  trespass  brought  against  them,  Basten  v.  Careiv  (i) :  it  does 
not  follow  that  it  is  so  as  to  persons  acting  in  their  aid.  At  all 
(1)  27  K.  E.  453  (3  B.  &  C.  649). 
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events,  Brookes,  the  landlord,  was  not  protected  by  these  pro-     abhcboft 

ceedings.     The  statute  24  Geo.  II.  c.  44,  s.  6,  extends  only  to      bousne. 

constables,  headboroughs,  &c.  or  to  persons  acting  by  their  order 

or  in  their  aid.     Brookes  was  not  acting  in  aid  of  the  *justices,       [  '686  ] 

but  put  them  in  motion.     The  action  was  brought  for  what  was 

done  on  the  28th  of  October,  when  possession  was  delivered. 

Brookes  attended  on  that  occasion,  though  he  was  not  obliged  to 

attend  to  be  put  into  possession.     He  voluntarily  took  an  active 

part  in  the  proceedings,  without  being  called  upon  to  do  so  by 

the  magistrates;  and  if  he  had  pleaded  specially  that  he  acted  in 

aid  of  the  justices,  that  allegation  would  not  have  been  supported 

by  the  fact. 

J.  WiUiajns  and  Cresstvell,  contra  : 

The  constables  are  clearly  entitled  to  have  a  verdict  entered  in 
their  favour,  if  the  magistrates  were  justified  in  doing  what  they 
did ;  for  the  constables  acted  in  aid  of  the  magistrates,  and  they 
were  entitled  to  give  this  defence  in  evidence  under  the  general 
issue  by  7  Jac.  I.  c.  5.  The  stat.  24  Geo.  II.  c.  44,  protects  a 
constable,  not  merely  where  the  justice  is  protected,  but  where 
the  constable  acts  under  warrant  of  a  justice,  though  the  latter 
may  have  no  jurisdiction.  Then,  as  to  Brookes,  if  he  is  to  be 
deemed  a  trespasser  merely  because  he  set  the  justices  in  motion 
to  put  the  law  in  force,  every  suitor  who  institutes  proceedings, 
must  be  equally  liable  to  an  action  if  his  suit  be  defeated.  Here 
the  magistrates  were  Judges  of  record,  they  were  to  act  on  their 
own  view  and  judgment,  and  not  on  the  information  of  the  land- 
lord; they  did  go  to  the  premises  and  view  them,  and  afterwards, 
upon  their  own  consideration  of  the  matter,  pronounced  judgment. 
The  stat.  11  Geo.  II.  c.  19,  undoubtedly  gave  them  jurisdiction 
over  the  subject-matter  of  their  enquiry;  and  supposing  the 
award  of  restitution  to  be  equivalent  to  a  reversal  of  their  judg- 
ment (which  may  be  doubtful),  still  where  a  Court  has  jurisdiction, 
*and  proceeds  erroneously,  no  action  lies  against  the  party  who  [  *687  } 
sues,  or  against  the  officer  or  minister  of  the  Court  who  executes 
its  precept  or  process;  though,  where  the  Court  has  not  juris- 
diction of  the  cause,  the  whole  proceeding  is  coi-am  non  judice, 
and  actions  will  lie  against  them  without  any  regard  to  the 
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Abhoboft  precept  or  process:  Case  of  the  MarshaUea  (i).  Then  in  this  case 
BouBNB.  T^o  action  will  lie  against  Brookes  for  setting  the  justices  in 
motion  ;  nor  can  he  be  sued  as  a  trespasser  for  acting  in  aid  of 
the  justices  in  carrying  their  judgment  into  effect.  If  he  was  not 
acting  in  their  aid,  still,  if  they  were  not  trespassers  by  putting 
out  the  tenant  and  putting  the  landlord  into  possession,  he  could 
not  be  a  trespasser  for  allowing  himself  to  be  put  in ;  and  if  it 
was  lawful  for  him  to  receive  possession,  he  certainly  might 
attend  for  that  purpose.  And  the  stat.  11  Geo.  II.  c.  19,  s.  21, 
enables  the  landlord  to  give  this  matter  of  defence  in  evidence 
under  the  general  issue. 

Lord  Tentbrden,  Ch.  J. : 

I  am  of  opinion  that  the  verdict  must  be  entered  for  all  the 
defendants.  I  take  no  distinction  between  the  constables  and 
assistant,  and  the  justices;  the  remaining  question,  therefore, 
is,  whether  Brookes  be  justified  as  having  acted  in  aid  of  the 
magistrates,  or  as  having  put  them  in  motion.  He  submitted 
his  complaint  to  their  judgment ;  they  went  to  view  the  premises 
on  the  18th  of  October,  and  as  far  as  the  case  had  then  gone, 
they  were  of  opinion  that  the  complaint  was  true.  They  go 
again  on  the  28th,  and  Brookes,  the  landlord,  goes  with  them 
1.  '688  ]  to  receive  possession,  if  they  *think  fit  to  deliver  it,  and  they  do 
deliver  it  to  him  :  he  is  then  put  in  possession  by  act  of  the  law, 
and  he  is  not  a  trespasser.  It  turns  out  that  the  justices  had 
mistaken  the  law:  but  it  would  be  hard  if  the  landlord,  who 
had  submitted  his  case  fairly  and  honestly  to  them,  should 
therefore  be  deemed  a  trespasser  ah  initio.  If  it  had  appeared 
that  the  proceedings  had  been  maliciously  commenced  or  per- 
sisted in,  that  might  have  been  the  ground  of  an  action,  on 
account  of  his  having  misled  the  justices,  but  in  the  present  case 
that  is  not  imputed. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  The  justices  here  acted  according 
to  the  directions  of  the  statute  11  Geo.  II.  c.  19,  s.  16,  and, 
considering,  upon  their  view  of  the  premises,  that  they  were 

(1)  4  Co.  Eep.  76. 
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deserted,  gave  possession  to  the  landlord.  In  so  doing  they  ashobofi 
acted  as  Judges  of  record,  and  though  on  appeal  the  Judges  of  botoke. 
Assize  of  the  county  palatine  of  Lancaster  directed  restitution 
with  expenses  and  costs,  that  was  at  most  but  equivalent  to 
reversing  a  judgment  on  writ  of  error.  There  was  no  trespass 
committed  by  Brookes,  for  this  action  was  not  brought  for  any 
thing  done  before  the  28th  of  October.  The  justices  took  with 
them  on  that  day  two  constables,  to  assist  them  in  delivering 
possession.  The  landlord  also  went  with  them,  and  he  was 
justified  in  so  going,  first,  in  order  to  be  put  into  possession, 
and  secondly,  in  aid  of  the  justices ;  he  received  possession  from 
them,  and  put  the  plaintiff  out.  He  was  in  the  first  instance 
acting  in  aid  of  the  justices,  and  secondly  in  his  own  right.  After 
possession  was  delivered  to  him,  if  the  plaintiff  had  entered, 
Brookes  would  have  been  justified  in  turning  him  off  the 
premises.  The  defence  that  he  was  acting  in  aid  of  *the  justices,  [  '^SQ  ] 
might  be  given  in  evidence  under  the  general  issue,  by  the  stat. 
7  Jac.  I.  c.  5 ;  and,  assuming  that  he  was  not  acting  in  aid  of 
the  justices  when  he  turned  the  plaintiff  out,  but  in  his  own  right 
merely,  he  was  entitled  to  give  that  in  evidence  under  the  general 
issue,  by  the  stat.  11  Geo.  II.  c.  19,  s.  21,  which  gives  the  plea 
of  the  general  issue  in  all  actions  of  trespass  brought  against  any 
person  entitled  to  rents  or  services,  relating  to  any  entry,  by 
virtue  of  that  Act,  upon  the  premises  chargeable  with  such  rents, 
&c.  Now  here  the  action  was  brought  against  a  person  entitled 
to  the  rent,  and  it  related  to  an  entry  by  virtue  of  the  Act.  The 
justices  are  protected  by  the  same  Act ;  and  as  the  constables 
and  assistant,  and  Brookes  the  landlord,  are  also  justified,  for 
the  reasons  which  have  been  given,  there  must  be  a  general 
verdict  for  all  the  defendants. 

Pabke,  J. : 

I  am  of  the  same  opinion.  I  thought  at  Nisi  Prius  that 
Brookes  the  landlord  was  not  protected  by  the  record  of  pro- 
ceedings before  the  magistrates,  unless  all  the  facts  there  alleged 
were  true,  and  I  afterwards  thought  that  the  pleadings  were  not 
right.  As  to  the  latter  point,  I  still  think  that  Brookes  cannot 
defend  as  having  acted  in  aid  of  the  magistrates ;  my  attention 
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ABHOBOPT  however  having  been  now  called  to  the  twenty-first  section  of  the 
Bourne.  H  C^eo.  II.  c.  19,  I  think  that  under  that  section  he  might  give 
the  special  matter  in  evidence  upon  the  general  issue,  this  being 
an  action  brought  against  a  person  entitled  to  rents,  relating  to 
an  entry  by  virtue  of  the  Act.  The  constables  were  acting  either 
in  aid  of  the  landlord  or  in  that  of  the  magistrates,  and  might 
give  the  special  matter  in  evidence  under  the  general  issue,  in 
[  '690  ]  one  case  by  the  stat.  11  Geo.  II.  c.  19,  s.  21,  or,  in  the  *other, 
by  7  Jac.  I.  c.  5.  Then  the  question  comes  to  this :  whether, 
upon  the  special  matter,  Brookes  be  responsible  in  an  action 
of  trespass?  Now,  the  11  Geo.  II.  c.  19,  s.  16,  empowers  the 
justices,  at  the  request  of  the  landlord,  to  go  upon  and  view  the 
premises,  and  to  affix  a  notice,  what  day  they  will  return  to  take 
a  second  view ;  and  if,  upon  such  second  view,  the  tenant  does 
not  appear  and  pay  the  rent,  or  there  be  not  sufficient  distress, 
they  are  then  to  put  the  landlord  in  possession.  The  justices, 
therefore,  are  to  go  upon  the  premises  and  adjudicate  upon  the 
truth  of  the  facts  stated  by  the  landlord.  They  have  here 
adjudicated,  as  it  appears,  erroneously,  on  the  fact  of  desertion : 
all  the  other  facts  were  true,  and  although  that  turned  out  to  be 
untrue,  the  landlord  is  not  responsible  for  their  error.  If  the 
matter  had  been  specially  pleaded,  it  would  have  been  sufficient 
to  state  the  adjudication  of  the  justices  without  averring  the  fact 
of  the  desertion ;  as,  in  other  cases,  persons  justifying  under  the 
judgment  of  an  inferior  Court  are  not  obliged  to  shew  in  pleading 
a  sufficient  ground  of  action,  though  if  the  action  was  brought 
maliciously  and  without  probable  cause,  the  party  who  brought  it 
may  himself  be  liable  to  an  action  on  that  account.  Whether 
Brookes  was  so  liable  here,  it  is  not  necessary  to  say ;  but  he  is 
protected  in  this  action  by  the  authority  of  the  justices. 

Ride  absolute. 
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WILLIAMS,  Clerk,  v.  PKICE. 

(3  Bam.  &  Adol.  695—700;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  258.) 

Where  a  defendant  in  trespass  pleads  that  he  tendered  the  plaintiff  a 
certain  sum,  being  a  sufficient  amends,  the  plaintiff  should  rei)ly  that 
the  defendant  did  not  tender  the  sum  named,  or  that  that  sum  was 
insufficient,  and  not  that  he  did  not  tender  sufficient  amends. 

Where  cattle  are  distrained  damage  feasant,  and  put  into  a  sufficient 
pound,  and  escape  without  default  or  neglect  of  the  distrainor,  he  may 
bring  trespass  for  the  damage.  And  although  tho  defendant  plead  that 
the  cattle  were  taken  damn ge  feasant y  and  imi)Ounded,  and  escaped  with- 
out his  default,  a  replication  stating  that  the  distress  was  put  into  a 
proper  pound,  and  escaped  without  neglect  or  default  of  the  plaintiff,  is 
a  sufficient  answer. 

Trespass  for  breaking  and  entering  plaintiff's  closes,  and 
depasturing  the  grass  with  cattle,  &c.  Pleas,  the  general  issue, 
and  six  special  pleas,  on  the  first  three  of  which  the  plaintiff 
took  issue.  The  defendant  pleaded,  fourthly  (with  a  disclaimer 
of  title),  that  the  cattle  escaped  into  the  plaintiff's  closes  without 
the  knowledge  and  against  the  will  of  the  defendant,  and  that  he 
afterwards,  and  before  action  brought,  tendered  and  offered  to 
pay  to  the  plaintiff  a  certain  sum,  to  wit,  1/.  5s.,  the  same  being 
sufBcient  amends,  in  satisfaction  of  the  trespasses,  but  that  the 
plaintiff  would  not  accept  it.  Fifthly,  as  to  one  of  the  supposed 
trespasses,  that  the  cattle  broke  and  entered  and  damaged  the 
plaintiff's  closes,  and  were  there  continuing  to  do  damage,  until  the 
plaintiff  afterwards,  to  wit,  on,  &c.,  seized  and  took  the  said  cattle 
there  as  a  distress  for  such  damage,  the  said  trespass,  and  the  sup- 
posed trespass  in  the  declaration  mentioned,  being  the  same,  and 
having  been  one  continuing  trespass ;  and  that  the  plaintiff  after- 
wards impounded  the  said  cattle  as  a  distress  for  such  damage, 
and  kept  and  detained  the  same  so  impounded  until  the  said  cattle, 
then  and  there  being  of  great  value,  to  wit,  &c.,  and  exceeding  the 
amount  of  the  damages  sustained  by  the  plaintiff  by  reason  of  the 
said  trespass,  afterwards,  to  wit,  on,  &c.,  without  the  knowledge  or 
consent,  or  default  or  neglect  of  the  said  defendant,  escaped  from 
and  out  of  the  said  pound  in  which  they  had  been  so  impounded  as 
aforesaid.    The  sixth  plea  was  the  same  in  substance  with  the  fifth. 

Eeplication,  to  the  fourth  plea,  that  the  defendant  did  not 
tender,  or  offer  to  pay  to  the  plaintiff,  the  said  sum  of  money  in 
that  plea  mentioned,  in  satisfaction  of  the  said  several  trespasses, 
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wiLLiAifs  in  manner  and  form,  &c. :  to  the  fifth,  that  the  said  pound  in 
Pbicb.  which  the  said  cattle  were  impounded  was  a  common,  open,  and 
public  pound,  and  at  the  said  time  of  the  said  cattle  being 
impounded  therein,  and  during  all  the  time  of  their  being  so 
impounded,  was  in  a  secure  and  proper  condition  for  the  im- 
pounding of  cattle ;  and  that  the  said  cattle  being  impounded  in 
such  secure  and  proper  pound  as  aforesaid,  afterwards  and  before 
the  exhibiting  of  this  bill,  to  wit,  on,  &c.,  without  the  knowledge 
or  consent,  or  default  or  neglect  of  the  plaintiff,  escaped  out  of 
the  said  pound.  To  the  sixth  plea  there  was  a  similar  replica- 
tion. The  replication  to  the  fourth  plea  was  demurred  to  as 
raising  an  immaterial  issue ;  those  to  the  fifth  and  sixth  pleas 
were  demurred  to  generally.    The  plaintiff  joined  in  demurrer. 

Talfourd,  in  support  of  the  demurrers  : 

The  replication  to  the  fourth  plea  is  bad,  because  it  attempts 
to  put  in  issue  the  precise  sum  said  to  have  been  tendered,  which 
is  not  material.  According  to  the  general  rules  of  pleading,  the 
plaintiff  should  have  traversed  the  tender  of  any  amends,  or  the 
sufficiency  of  the  amends ;  and  by  the  express  direction  of 
21  Jac.  I.  c.  16,  s.  5,  where  the  defendant  disclaims  title,  and  the 
trespass  was  involuntary,  the  defendant  shall  be  admitted  to 
plead  such  disclaimer,  and  that  the  trespass  was  involuntary, 
and  a  tender  of  sufficient  amends  before  the  action  brought, 
whereupon,  or  upon  some  of  them,  the  plaintiff  shall  be  enforced 
[  *697  ]  to  join  issue.  This  replication  does  *not  take  any  of  the  issues 
prescribed  by  the  statute. 

(Parke,  J. :  Does  not  this  plea  sufficiently  deny  the  tender  ?) 

It  denies  the  tender  of  IZ.  5«.,  but  not  the  tender  of  sufficient 
amends.  A  tender,  pleaded  to  a  declaration  in  assumpsit,  or  to 
an  avowry  for  rent,  is  pleaded  in  bar  of  a  particular  amount,  and 
the  tender  must  be  of  that  sum  or  else  it  is  no  answer;  the 
precise  amount,  therefore,  in  those  cases,  is  material ;  but  here 
the  question  is,  not  whether  a  certain  sum,  but  whether  a  suffi- 
cient amends,  was  tendered.  It  is  true  there  is  a  dictum  in 
Henly  V.  Walnh  (i),  that  in  trespass,  if  the  defendant  pleads  a 

(1)  2  Salk.  686. 
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tender  of  amends,  he  must  shew  what  he  tendered,  for  he  must     Williams 
tender  a  certain  sum  ;  but  this  was  only  said  by  way  of  illustra-       priob. 
tion,  and  was  not  the  point  in  question  in  the  case ;   and  the 
reason  afterwards  given  is  not  satisfactory. 

(LoBD  Tentebden,  Gh.  J. :  Does  not  a  justice  of  peace,  in 
pleading  a  tender  of  amends,  state  a  precise  sum  ?) 

In  Burley  v.  Bethune  (i),  a  magistrate  pleaded  tender  of  2d.  as 
amends,  and  20^.  for  expenses  of  notice;  and  the  plaintiff 
replied,  that  the  sum  of  2d.  was  insufficient,  upon  which  issue 
was  joined.  That  only  shews  that  a  plaintiff,  in  such  a  case, 
may  reply  either  that  no  tender  was  made,  or  that  there  was  no 
sufficient  tender. 

(LiTTLEDALE,  J. :    In  Com.  D.  Pleader,  8  M.  86,  it  is  stated, 
from  Thompson's  Entries,  804  (2),  that  to  an  involuntary  tres- 
pass the  defendant  may  plead  '''a  tender  of  sufficient  amends,  and      [  *698  ] 
the  plaintiff  may  reply  quod  non  obttdity  or  that  the  amends  were 
not  sufficient. 

Lord  Tbnterden,  Ch.  J. :  If  it  were  not  so,  the  jury  at  Nisi 
Prius  would  have  to  enquire,  upon  one  issue,  how  much  was 
tendered  ;  and  whether  that  sum  was  a  sufficient  amends.  The 
issue  must  be  brought  to  a  single  point.) 

Then  as  to  the  general  demurrers.  It  appears  on  the  pleadings, 
that  the  plaintiff  took  the  defendant's  cattle  for  the  trespass 
now  complained  of,  and  they  escaped  without  his  knowledge  or 
defatilt,  but  it  was  also  without  any  default  of  the  defendant,  and 
he  therefore  ought  not  both  to  lose  the  pledge,  and  pay  damages 
for  the  trespass.  Vasper  v.  Eddotces  (3)  is  an  authority  to  shew 
that  if  a  distress  be  taken  and  escape,  the  distrainor  loses  his 

(1)  5  Taunt.  580;  1  Marsh.  220.  the  defendant,  before,  &c.  did  not 

(2)  Also  called  Liber  Placitandi.  offer  to  pay  the  plaintiff  the  said 
The  plea  of  tender  in  p.  304,  stat^  2b.  Qd.  in  fidl  satisfaction,  &c.  In 
that  the  defendant,  before,  &o.  offered  p.  361,  to  a  similar  plea  of  12(2. 
the  plaintiff  2«.  6d.,  being  sufficient  tendered,  there  is  a  replication  that 
amends  for  the  trespass,  in  full  satis-  the  \2d,  tendered  as  aforesaid  was 
faction,  &c.  which  the  plaintiff  refused,  not  a  sufficient  compensation,  &c. 
Th«  replication  is,  (protesting  that  (3)  1  Ld.  Bay.  719,  1  Salk.  248,  11 
2«.  6d.  are  not  sufficient  amends)  that  Mod.  21,  12  Mod.  658. 
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Williams  remedy,  unless  he  can  shew  some  special  matter  to  throw  the 
Pbi'ok.  loss  ^poi^  ^^^  other  party.  The  judgments  of  Turton,  J.,  and 
Holt,  Ch.  J.,  as  reported  in  12  Mod.  668,  go  this  length.  In  the 
present  case,  no  consent  to  the  escape,  or  even  default  in  respect 
of  it,  is  ascribed  to  the  defendant.  It  is  indeed  said  in  Vasper 
V.  EddoiveSf  that  if  the  distress  die  in  pound,  the  action  of  trespass 
is  revived ;  but  the  animal's  death  is  the  act  of  God,  and  may  be 
the  fault  of  the  owner,  if  the  distress  be  kept  in  a  pound  overt, 
where  he  might  feed  it.  But  a  loss  by  escape,  whether  through 
the  defect  of  the  pound  or  other  causes,  must  be  the  consequence 
of  the  distress ;  it  cannot  be  presumed  that  the  animal  would 
have  been  lost  if  it  had  continued  in  the  owner's  field. 

(Parke,  J. :  In  the  report  in  11  Mod.,  Gould,  J.  says,  that  if 
the  distress  be    destroyed   or  eloigned   without  the  plaintiff's 
[  'S^o  ]       default,  his  *action  is  revived.) 

It  is  undoubtedly  true,  as  laid  down  in  Lear  v.  Edmonds  (i),  that 
the  mere  taking  of  a  distress  by  the  plaintiff,  does  not  form  an 
answer  to  his  action;  but  here  suflScient  matter  is  pleaded  to 
make  the  distress  operate  as  a  satisfaction.  A  levy  by  distress 
suspends  other  remedies ;  the  pound  is  the  pound  of  the  dis- 
trainor, and  is  so  considered  by  Holt,  Ch.  J.  in  12  Mod.  664 ;  he 
may  sue  for  the  breach  of  it ;  and  the  loss  must  be  his  if  the 
cattle  escape  without  fault  of  the  party  distrained  upon. 

Butty  contra  : 

The  judgment  of  Holt,  Ch.  J.  in  Vasper  v.  Eddotves  (which 
is  best  reported  in  12  Mod.  668,  and  very  imperfectly  in  1  Ld. 
Raym.  719),  is  clearly  with  the  plaintiff  in  this  case.  In  the 
report  first  cited  (p.  665)  the  Lord  Chief  Justice  lays  it  down, 
that  if  a  distress  escape  from  the  pound  without  neglect  or 
other  default  of  the  distrainor,  the  action  of  trespass  shall 
revive ;  otherwise  not.  Gould,  J.  expresses  a  like  opinion :  and 
PowYS,  J.  observes,  that  "it  would  be  of  dangerous  consequence, 
if  the  cattle  taken  daniage-feasant  should  escape  out  of  pound 
without  default  of  him  who  did  distrain,  and  that  he  thereby 
(1)  18  E.  E.  448  (1  B.  &  Aid.  157). 
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should  become  remediless."     In  that  case,  the  plaintiff  failed,     Williams 

because  he  only  pleaded  that  the  escape  happened  without  his       pmob. 

consent  and  will,  which  (as  Holt,  Ch.  J.  observed)  it  might 

have  been,  and  yet  through  his  neglect ;  and  if  so,  the  action  is 

not  revived.     But  here  it  is  expressly  stated,  that  the  cattle  were 

lost  to   the  plaintiff  without  default  or  neglect  in  him.     The 

doctrine  of  the  Judges  in  Vasper  v.  Eddowes,  as  stated  in  12  Mod., 

is  adopted  in  9  Vin.  Abr.  Distress,  Q.  4,  Bac.  Abr.   Trespass, 

*P.  1,  p.  675    (7th  ed.).     There  is  no  sufficient  authority  for       [•700] 

saying  that  the  pound  is  to  all  purposes  the  distrainor's.     I    he 

puts  the  distress  into  a  secure  pound-overt,  his  duty  respecting 

it  is  at  an  end.     He  may  indeed  sue  for  pound-breach,  but  he  is 

not  bound  to  take  care  of  the  distress,  and  if  it  escape  without 

his  default,  his  action  of  trespass  is  not  barred. 

Lord  Tenterden,  Ch.  J. : 

The  manner  in  which  Mr.  Butt  has  put  this  case  appears  to 
me  satisfactory.  If  the  plaintiff,  under  the  present  circum- 
stances, cannot  maintain  his  action  of  trespass,  he  is  left  without 
remedy  for  the  damage  he  has  sustained.  He  has  lost  his 
pledge,  and  that  without  any  default  of  his  own.  I  think  the 
replication  is  sufficient. 

LiTTLEDALB,  J.  I 

I  think  the  action  is  maintainable,  because  otherwise  the 
plaintiff  can  have  no  satisfaction  for  the  injury  sustained :  and 
he  has  shewn  in  his  pleading,  that  he  put  the  distress  into 
a  proper  pound,  and  that  the  escape  happened  by  no  fault 
of  his. 

Parke,  J. : 

I  am  of  the  same  opinion.  The  judgment  of  Holt,  Ch.  J.,  in 
12  Mod.  663,  is  decisive. 

Taunton,  J.  concurred. 

Jvdgmentfor  the  plaintiff. 
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1882.  CAKTWKIGHT,  Administrator  of  JOHN   COOKE, 

•^---^'  V.  GEOEGE  COOKE,  Clerk. 

[  *701  ]  ^3  jj^j^  ^  ^^^j  701—704 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  261.) 

A.  and  6.,  brothers,  were  principal  and  surety  in  an  annuity  bond. 
By  an  agreement  afterwards  executed  between  them  and  a  third  brother, 
for  the  settlement  of  their  affairs  and  the  determination  of  their  mutual 
claims,  an  apportionment  of  property  and  of  debts  was  made  among  the 
three,  and  the  annuity  bond  was  declared  to  be  B.*s  (the  surety's)  debt : 

Held,  that  this  agreement  (whether  subsequently  acted  upon  or  not) 
was  a  binding  accord  between  A.  and  B.,  and  that  B.*s  administrator, 
having  been  obliged  to  pay  arrears  of  the  annuity,  could  not  recover 
them  from  A. 

Assumpsit  for  money  paid  by  the  plaintiff,  as  administrator,  to 
the  use  of  the  defendant.  Plea,  the  general  issue.  At  the  trial 
before  Vaughan,  B.,  at  the  York  Summer  Assizes,  1831,  a  verdict 
was  found  for  the  plaintiff  for  200Z.,  subject  to  the  opinion  of  this 
Court  on  the  following  case  : 

The  defendant  as  principal,  and  the  intestate  as  surety,  executed 
an  annuity  bond,  bearing  date  the  19th  of  December,  1816,  to 
J.  H.  Clay.  The  annuity  being  unpaid,  the  plaintiff  as  adminis- 
trator of  John  Cooke,  the  surety,  was  obliged,  out  of  his  assets, 
to  pay  arrears  amounting  to  651. ;  and  for  this  sum  the  present 
action  was  brought.  The  answer  was,  that  the  defendant  was 
discharged  from  liability  by  an  instrument,  not  under  seal, 
dated  November  2,  1819,  and  purporting  to  be  a  settlement  of 
the  affairs,  and  a  determination  of  the  respective  claims,  of  John 
Cooke  the  intestate,  George  Cooke  the  defendant,  and  their 
brother  Sunderland  Cooke,  upon  each  other.  This  document 
began  as  follows:  "We,  W.  B.  C.  and  G.  T.,  having  been 
requested  by  John,  Sunderland,  and  George  Cooke,  to  consider 
the  state  of  their  affairs  for  the  purpose  of  arranging  a  settle- 
ment of  them,  and  determining  their  respective  claims,  do 
recommend  the  following  appropriation.*'  They  then  proceeded 
to  dispose  of  various  portions  of  property,  and  to  make  them 
applicable  to  particular  debts  and  charges.  Among  other 
things,  they  directed  a  conveyance  to  Sunderland  Cooke  of  a 
[  •702  ]  *certain  house,  farms  and  cottages  for  several  purposes,  one  of 
which  was  to  raise  a  fund  for  the  exigencies  of  certain  alum 
works.      They   gave  the  sole  management  of  the  accounts  of 
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these  alum  works  to  Sunderland  Cooke,  but  directed  that  John  Cabtwbioht 
and  George  Cooke  should  be  considered  joint  proprietors  of  the  oookb. 
fee-simple;  and  that  they  should  grant  a  lease  to  the  then 
present  renters,  viz.  John  Cooke,  George  Cooke,  in  his  son's 
name,  Sunderland  Cooke,  and  George  Cooke,  jun.,  whose  shares 
were  then  apportioned,  and  who  were  to  pay  ground-rent  to  John 
and  George,  and  to  divide  their  profits  and  losses,  in  proportion 
to  their  respective  shares.  The  instrument  also  directed  that, 
for  the  benefit  of  the  alum  works,  certain  property  in  their 
neighbourhood  belonging  to  John  Cooke  should  not  be  disposed 
of ;  but  that  the  renters  of  the  works  should  make  him  a  com- 
pensation on  that  account^  It  then  ordered  as  follows  :  **  That 
all  debts  now  delivered  in,  and  amounting  to  84,1002.,  specified 
as  under,  shall  be  paid  by  John  Cooke,  and  that  he  shall  be 
holder  of  all  property  of  every  kind  not  specified  above ;  but  any 
debts  not  included  in  the  annexed  statement  shall  be  divided  and 
paid  jointly  by  John  Cooke  and  Sunderland  Cooke,  viz.,  one 
moiety  by  John,  and  the  other  by  Sunderland  and  George 
between  them.'*  Then  followed  a  schedule  of  the  property  as 
disposed  of  among  the  parties,  and  of  the  debts.  Among  these 
was  Clay's  bond,  which  was  declared  to  be  a  debt  of  John  Cooke. 
The  whole  was  subscribed : 

**  We  agree  and  approve  of  the  above  arrangement,  and  pledge 

ourselves  to  observe  the  same, 

"  Geoboe  Cooke. 

**  John  Cooke. 

"  Sunderland  Cooke." 

Blackburne,  for  the  defendant :  [  703  ] 

The  agreement  is  a  good  defence  to  this  action.  Considering 
it  merely  as  an  arrangement  between  John  Cooke  and  the 
defendant,  it  is  a  contract  by  which  John  was  on  the  one  hand 
to  receive  certain  property,  and  on  the  other,  was  bound  to  pay 
debts,  including  that  in  question.  John,  therefore,  having  pledged 
himself  to  such  a  contract,  and  taken  property  under  it,  his 
representative  cannot,  upon  paying  one  of  the  debts,  set  up  a 
claim  on  that  account  against  the  other  contracting  party.  But 
the  case  is  still  stronger,  inasmuch  as  the  contract  bound  not  the 
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Cartwbiqht  intestate  only,  but  a  third  person,  who  agreed  to  compound  his 
Cooke.  ^^^  ^^^^  on  the  faith  that  the  others  would  do  the  same,  and 
who  would  be  defrauded  if  the  agreement  could  be  set  aside  as 
between  the  other  two.  A  party  to  such  an  engagement  cannot 
withdraw  from  it  and  sue  the  debtor:  Wood  v.  Roberts  (i),  Good 
V.  Cheeseman  (2).  The  presumption  is  here,  that  the  composition 
was  actually  carried  into  effect ;  but  even  if  it  was  not,  the  parties 
had  mutually  bound  themselves  by  an  undertaking  which  might 
have  been  enforced  at  any  time,  and  this  was  a  sufficient  con- 
sideration for  the  promise  of  each  to  abide  by  the  agreement. 

Per  Curiam  (3)  : 

This  was  a  good  accord  as  between  the  parties  to  the  instru- 
ment, and  binds  the  plaintiff.  The  promise  of  one  was  a 
consideration  for  that  of  another.  Each  had  an  immediate 
remedy  upon  it  against  the  other ;  and  in  this  respect  it  falls 
within  the  rule  in  Com.  Dig.  Accord.  B.  4,  that  **  an  accord,  with 
mutual  promises  to  perform,  is  good,  though  the  thing  be  not 
[  •704  ]  *performed  at  the  time  of  action ;  for  the  party  has  a  remedy  to 
compel  the  performance." 

Judgment  for  the  defendant, 

Knoides  was  to  have  argued  for  the  plaintiff. 


1^32.  SMITH  AND  Another  v\  WILSON. 

June  4. 
(3  Bam.  &  Add.  728—734 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  194.) 

r  728  1 

'■J  In  a  lease,  inter  a/m,  of  a  rabbit  wairen,  lessee  covenanted  that,  at  the 

expiration  of  the  term,  he  would  leave  on  the  wanen  10,000  rabbits,  the 

lessor  paying  for  them  60/.  per  thouisand : 

Held,  in  an  action  by  the  lessee  against  the  lessor  for  refusing  to  pay 

for  the  rabbits  left  at  the  end  of  the  term,  that  parol  evidence  was 

admissible  to  shew  that,  by  the  custom  of  the  country  where  the  lease 

was  made,  the  word  **  thousand,"  as  applied  to  rabbits,  denoted  twelve 

hundred. 

This  was  an  action  for  the  breach  of  the  following  covenant  in 
a  lease,  whereby  the  defendant  demised  to  the  plaintiffs,  inter 

(1)  2  Stark.  417.  (3)  Lord  Tenterden,  Ch.  J.,  Little- 

(2)  36  R.  E.  574  (2  B.  &  Ad.  328).      dale,  J.,  Parke,  J.,  and  Taunton,  J. 
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alia,  a  warren ;  ''  That  at  the  expiration  of  the  term,  they,  the  smith 
plaintiffs,  would  leave  on  the  warren  10,000  rabbits  or  conies,  Wilson. 
the  defendant  paying  60Z.  per  thousand  for  the  same ;  and  for 
any  more  than  that  number  at  that  rate,  the  number  to  be  esti- 
mated by  two  indifferent  persons,  one  to  be  chosen  by  each  party." 
Averment  that,  at  the  expiration  of  the  term,  the  plaintiff  left 
more  than  10,000,  to  wit,  19,200  rabbits  upon  the  warren,  but 
that  the  defendant  would  not  pay  for  the  same.  Plea,  non  est 
factum.  At  the  trial  before  Garrow,  B.,  at  the  Summer  Assizes 
for  Suffolk,  1831,  it  appeared  that,  at  the  expiration  of  the  term, 
the  number  of  rabbits  on  the  warren  was  estimated  by  two 
indifferent  persons  chosen  by  the  parties,  to  be  1,600  dozen. 
It  was  contended  for  the  defendant,  that,  according  to  the  custom 
of  the  country,  the  1,600  dozen  should  be  computed  at  100  dozen 
to  the  thousand ;  and,  therefore,  that  the  defendant  was  liable 
to  pay  but  for  16,000  rabbits.  On  the  other  hand  it  was  insisted 
for  the  plaintiffs,  that  the  words  *'  per  thousand  "  must  be  under- 
stood in  the  ordinary  sense,  and  that  the  defendant  ought  to  pay 
for  19,200  rabbits,  being  1,600  dozen.  The  defendant  paid  into 
Court  a  sufficient  sum  to  pay  for  16,000  rabbits.  Evidence  was 
offered  by  the  defendant  to  shew  that  the  term  **  thousand,"  as 
applied  to  rabbits,  meant,  in  that  part  of  the  country,  100  dozen. 
This  *evidence  was  objected  to,  but  received  by  the  learned  [  ^729  ] 
Judge:  and  he  directed  the  jury  to  find  for  the  defendant,  if  they 
thought  it  was  proved  that  the  word  thousand,  as  applied  to 
rabbits,  meant  100  dozen.  A  verdict  having  been  found  for  the 
defendant,  a  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground 
that  the  evidence  had  been  improperly  received. 

Biggs  Andrews  now  shewed  cause : 

The  evidence  was  admissible.  The  word  *'  thousand  "  does 
not,  either  in  law  or  practice,  denote  a  precise  number  of  units. 
A  thousand  may,  more  generally  than  otherwise,  denote  ten 
hundred,  of  five  score  to  the  hundred;  but  there  are  many 
instances  where,  as  applied  to  a  particular  article,  it  denotes 
six  score  to  the  hundred,  as  nails,  herrings,  (by  the  statute 
31  Edw.  III.  St.  2,  c.  2,)  deal  boards.  As,  therefore,  the  word  has 
more  than  one  meaning,  its  import  in  any  particular  instrument 
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Smith  depends  on  the  subject-matter  to  which  it  is  applied.  But  even 
WiiAON.  ^f  ^^  lis  ordinary  and  popular  sense,  it  means  ten  hundred,  yet 
if  it  has  acquired  (in  respect  to  the  subject-matter  to  which  it 
is  applied)  a  peculiar  sense  distinct  from  the  popular  one,  then 
in  all  contracts  relating  to  that  particular  subject-matter,  the 
acquired  meaning  must  be  put  upon  it :  Robertson  v.  French  (i). 
The  object  of  the  evidence  is  not  to  add  to,  vary,  or  contradict 
the  deed,  but  to  explain  the  meaning  which  a  party  to  a  contract 
must  have  put  upon  a  particular  word  used  in  it,  and  that  must 
be  ascertained  by  evidence  dehors  the  deed.  Wherever  parol 
evidence  has  been  rejected  in  cases  of  this  kind,  it  was  because 
the  effect  of  it  was  to  shew,  that  the  parties  meant  something 
[  •780  ]  different  from  what  they  have  said ;  but  here,  that  *was  not  the 
effect  of  the  evidence,  and  it  was  admissible  according  to  the  rule 
laid  down  in  Starkie  on  Evidence,  p.  1033.  In  Uhde  v.  Walte7's(2), 
where  an  insurance  was  to  any  port  in  the  Baltic,  evidence  was 
admitted  to  shew  that  the  Gulf  of  Finland  was  considered,  in 
mercantile  contracts,  within  the  Baltic,  although  the  two  seas  are 
treated  as  distinct  by  geographers.  So  in  leaker  v.  Payne  (3), 
where  the  captain  of  an  India  ship  sold  all  his  china  ware  and 
merchandize  which  he  brought  home  in  his  last  voyage,  and 
covenanted  to  deduct  all  due  allowances,  kc.  he  was  permitted  to 
adduce  proof  of  a  custom,  to  shew  that  such  allowances  were  to 
be  limited  by  the  price  which  he  was  to  receive.  In  Wiylesworth 
V.  Dallison  (4),  it  was  held  that  parol  evidence  was  admissible  to 
shew,  that,  according  to  the  custom  of  the  country,  where  a  lease 
for  a  term  of  years  expired  on  the  first  of  May,  the  tenant  was 
entitled  to  take  the  way-going  crop  after  the  expiration  of  the 
term,  though  this  was  not  mentioned  in  the  deed  executed 
between  the  parties  (6).  Doe  d.  Spicer  v.  Lea  (6)  may  be  relied 
upon  on  the  other  side.  There,  a  lease  was  made  after  the 
alteration  of  the  style  by  Act  of  Parliament,  and  extrinsic  evidence 
to  shew  that  the  parties  meant  Michaelmas  according  to  the  old 
style,  was  held  to  be.  inadmissible ;   but  that  proceeded  on  the 

(1)  Per   Lord  Eli,.enborough,  7          (5)  See  other   instances    cited   in 
E.  R.  535,  539  (4  East,  130,  135).  Cross  v.  Eglin,  36  R.  R.  498  (2  B. 

(2)  13  R.  R.  737  (3  Camp.  16).  &  Ad.  106). 

(3)  1  Ves.  Sen.  459.  (6)  11  East,  312. 

(4)  1  Doug.  201. 
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ground,  that  the  parties  must  be  taken  to  have  used  the  term  Smith 
in  conformity  with  the  statute,  which  expressly  regulated  the  wilsoit. 
reckoning  of  time. 

Kelly  and  Austin,  contra  : 

The  general  rule  is,  that  parol  evidence  is  not  admissible  to 
explain  a  written  instrument,  *and  in  Anderson  v.  Pitcher  (i),  Lord  [  •781  ] 
Eldon  regretted  that  the  practice  had  obtained  of  receiving  such 
evidence,  even  as  to  policies  of  insurance.  In  the  herring  trade 
a  precise  meaning  is  given  to  the  word  ''  thousand,"  as  applied  to 
that  particular  subject-matter,  by  Act  of  Parliament.  Here  the 
words  of  the  covenant  must  be  construed  in  their  ordinary  sense. 
The  ambiguity,  if  any,  is  at  all  events  latent.  It  is  produced  by 
something  extrinsic  or  collateral  to  the  instrument.  The  cove- 
nant, however,  will  have  an  operation  if  the  parol  evidence  is  not 
received  ;  and  then,  according  to  Doe  d.  Chichester  v.  Oxenden  (2), 
such  evidence  is  not  admissible.  To  say,  in  the  present  case, 
that  a  thousand  means  twelve  hundred,  is  not  to  explain  but 
to  contradict  the  deed.  In  Hockin  v.  Cooke  (3),  proof  that  the 
defendant  agreed  to  sell  so  many  bushels  of  corn  according  to  a 
particular  measure,  was  held  not  to  support  an  allegation  in  a 
declaration  that  he  undertook  to  sell  so  many  bushels,  because 
"  bushels,"  without  any  other  explanation,  meant  a  bushel  by 
statute  measure.  So,  a  reddendum  in  an  old  renewed  lease  of  so 
many  quarters  of  corn^  was  held  to  mean  Winchester,  and  not  the 
customary  bushel :  The  Master ,  dec.  of  St.  Cross  v.  Lord  Howard 
de  Walden{4) ;  and  in  Wing  v.  Erie  (5),  Gaudy,  J.  said,  **  that  if 
one  sells  land,  and  is  obliged  that  it  contain  twenty  acres,  this 
shall  be  according  to  the  law,  and  not  according  to  the  custom  of 
the  country.*' 

Lord  Tbnterden,  Ch.  J. : 

I  am   of  opinion  that  the  evidence  was  properly  received. 
Where  there  is  used  *in  any  written  instrument  a  word  denoting       [  '732  ] 
quantity,  to  which  an  Act  of  Parliament  has  given  a  definite 

(1)  5  R.  R.  565,  569  (2  Bos.  &  P.  (3)  4  T.  R.  314. 
164,  168).  (4)  6  T.  R.  338. 

(2)  12  R.  R.  619  (3  Taunt.  147).  (5)  Cro.  Eliz.  267. 
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Rmtth  meaning,  I  agree  it  must  be  considered  to  have  been  used 
Wilson.  ^^  ^^^^  sense.  But  there  is  no  Act  of  Parliament  which  says 
1,000  rabbits  shall  denote  ten  hundred,  each  hundred  consisting 
of  five  score ;  and  that  being  so,  we  must  suppose  the  term 
"  thousand  "  to  have  been  used  by  the  parties  in  the  sense  in 
which  it  is  usually  understood  in  the  place  where  the  contract 
was  made,  when  applied  to  the  subject  of  rabbits,  and  parol 
evidence  was  admissible  to  shew  what  that  sense  was. 

LiTTLEDALB,  J.  : 

I  am  of  the  same  opinion.  Words  denoting  quantity  are 
undoubtedly  to  be  understood  in  their  ordinary  sense,  where  no 
specific  meaning  is  given  to  them  by  statute  or  custom.  But 
here  the  ordinary  meaning  of  the  word  "  thousand,"  as  applied 
to  rabbits,  in  the  place  where  the  contract  was  made,  was  one 
hundred  dozen.  The  word  "  hundred "  does  not  necessarily 
denote  that  number  of  units,  for  one  hundred  and  twelve  pounds 
is  called  a  hundred  weight ;  so,  where  that  term  is  used  with 
reference  to  ling  or  cod,  it  denotes  six  score  :  and  there  being 
therefore  no  precise  meaning  afl&xed  by  the  Legislature  to  the 
word  "  thousand "  as  applied  to  rabbits,  I  think  that  parol 
evidence  was  admissible  to  shew,  that  in  the  country  where  the 
contract  was  made  the  word  **  thousand "  meant  one  hundred 
dozen. 

Parke,  J. : 

The  only  question  is,  whether  the  evidence  has  been  properly 
received.  Assuming  that  it  has,  the  jury  have  found  that, 
according  to  the  custom  of  the  country,  there  was  an  under- 
standing between  the  parties  to  this  contract  that  the  defendant 
[  •733  I  should  pay  *for  the  rabbits,  computing  them  at  the  rate  of  100 
dozen  to  the  thousand.  The  rule  deducible  from  the  authorities 
on  this  subject  is  correctly  laid  down  in  3  Starkie  on  Evidence, 
1038  :  **  Where  terms  are  used  which  are  known  and  understood 
by  a  particular  class  of  persons,  in  a  certain  special  and  peculiar 
sense,  evidence  to  that  effect  is  admissible  for  the  purpose  of 
applying  the  instrument  to  its  proper  subject-matter ;  and  the 
case  seems  to  fall  within  the  same  consideration  as  if  the  parties 
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in  framing  their  contract  had  made  use  of  a  foreign  language,       Smith 

which  the  Courts  are  not  bound  to  understand.     Such  an  instru-      Wilson. 

ment  is  not,  on  that  account,  void ;   it  is  certain  and  definite  for 

all  legal  purposes,  because  it  can  be  made  so  in  evidence  through 

the  medium  of  an  interpreter.     Conformably  with  these  principles, 

the   Courts  have   long  allowed   mercantile  instruments  to   be 

expounded  according  to  the  custom  of  merchants,  who  have  a 

style  and  language  peculiar  to  themselves,  of  which  usage  and 

custom  are  the  legitimate  interpreters.*'     Although  that  principle 

has  been  more  frequently  appUed  to  mercantile  instruments  than 

to  others,  it  is  not  confined  to  them ;  and,  if  the  word  '*  thousand," 

as  applied  to  the  particular  subject-matter  of  rabbits,  had,  in  the 

place  where  this  contract  was  made,  a  peculiar  sense,  I  think 

that  parol  evidence  was  admissible  to  shew  it.     In  an  action 

upon  a  contract  for  the  sale  of  1,000  deals,  it  would,  I  think,  be 

competent  to  shew  that  the  word  "  thousand  "  meant  more  than 

it  would  in  its  ordinary  sense.     I  agree  that  where  a  word  is 

defined  by  Act  of  Parliament  to  mean  a  precise  quantity,  the 

parties  using  that  word  in  a  contract,  must  be  presumed  to  use 

it  in  the  sense  given  to  it  by  the  Legislature,  *unless  it  appear       [  *784  ] 

from  other  parts  of  the  contract  that  they  used  it  differently. 

But  that  is  not  the  present  case.     No  specific  meaning  has  been 

given  by  the  Legislature  to  the  word  "  thousand ''  as  applied  to 

r^bits,  and,  therefore,  it  must  be  understood  according  to  the 

custom  of  the  country :   and  evidence  was  admissible  to  shew 

what  that  was. 

Taunton,  J. : 

Words  denoting  weight,  or  measure,  or  number,  must  un- 
doubtedly be  understood  in  their  ordinary  sense,  unless  some 
specific  meaning  be  prescribed  to  them  by  statute,  or  given  by 
custom.  Mercantile  instruments  have  long  been  expounded 
according  to  the  usage  and  custom  of  merchants,  ascertained  by 
parol  evidence,  and  I  think,  on  the  same  principle,  the  term 
**  thousand,"  which,  in  this  lease,  is  applied  to  the  subject  of 
rabbits,  may  be  explained,  by  the  custom  of  the  country,  to  mean 
twelve  hundred,  and  that  parol  evidence  was  admissible  for  this 

^    ^    *  RtUe  discharged. 
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1882.       WILSON,   Administrator  DE  bonis  non.of   FKANCIS 
june^.  WILSON,   V.   JOHN  MUSHETT  (1). 

t  ^*^  ^  (3  Bam.  &  Adol.  743—753 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  250.) 

Defendant  gave  a  bond  to  A.  and  B.,  conditioned  for  the  payment  of 
an  annuity  to  his  wife,  unless  she  should  at  any  time  molest  him  on 
account  of  her  debts,  or  for  living  apart  from  her.  By  indenture  of  the 
same  date  between  the  above  parties  and  the  wife,  reciting  that  defendant 
and  his  wife  had  agreed  to  live  separate  during  their  lives,  and  that,  for 
the  wife's  maintenance,  defendant  had  agreed  to  assign  certain  premises, 
&c.  to  A.  and  B.,  and  had  given  them  an  annuity  bond  as  above  men- 
tioned ;  it  was  witnessed  that  defendant  assigned  the  premises,  &c.  to 
them,  in  trust  for  the  wife,  and  he  covenanted  to  A.  and  B.  to  live 
separate  from  her,  and  not  molest  her  or  interfere  with  her  property ; 
and  power  was  given  to  her  to  dispose  of  the  same  by  will,  and  to  sell 
the  assigned  premises,  &c.  and  buy  estates  or  annuities  with  the  proceeds. 
The  wife  covenanted  with  the  defendant  to  maintain  herself  during  her 
life,  out  of  the  above  property,  unless  she  and  the  defendant  should 
afterwards  agree  to  live  together  again ;  and  that  he  should  be  indem- 
nified from  her  debts.  The  indenture  (except  as  to  the  assignment),  and 
also  the  bond,  were  to  become  void  if  the  wife  should  sue  the  defendant 
for  alimony,  or  to  enforce  cohabitation.  And  it  was  provided,  that  if 
defendant  and  his  wife  should  thereafter  agree  to  live  together  again, 
such  cohabitation  should  in  no  way  alter  the  trusts  created  by  the 
indenture.  There  was  no  express  covenant  on  the  part  of  the  trustees. 
The  defendant  and  his  wife  separated,  and  afterwards  lived  together 
again  for  a  time,  and  this  fact  was  pleaded  to  an  action  by  the  trustees 
upon  the  annuity  bond,  as  avoiding  that  security : 

Held,  on  demurrer  to  the  plea,  that  the  reconciliation  was  no  bar  to 
an  action  on  this  bond,  since  it  did  not  appear  that  the  bond,  and  the 
indenture  of  even  date  with  it,  were  not  really  executed  with  a  view  to 
immediate  separation;  and  although  there  might  be  parts  of  the 
indenture  which  a  com't  of  equity  would  not  enforce  under  the  circum- 
stances, yet  there  was  nothing,  on  a  view  of  the  whole  instrument,  to 
prevent  this  Court  from  giving  effect  to  the  clause  which  provided  for  a 
continuance  of  the  trusts  notwithstanding  a  reconciliation. 

Debt  on  a  bond  given  by  the  defendant  to  Francis  Wilson  and 
William  Roberts,  since  deceased,  conditioned  for  payment  of  an 
annuity  by  the  defendant  to  Jane  his  wife,  miless  she  should  at 
any  time  molest  him  on  account  of  her  debts,  or  for  not  living 
[  ^744  ]  or  cohabiting  *with  her.  The  defendant  pleaded,  among  other 
pleas,  that  by  indenture  executed  on  the  same  day  as  the  above 
bond  (21st  of  January,  1799)  between  the  defendant  of  the  first 
part,  the  said  Jane  of  the  second  part,  and  the  intestate  and  the 

( 1 )  Explained  and  distinguished  by      30  Ch.  D.  143,  147 ;  54  L.  J.  Ch.  1042. 
NOBTH,  J.  in  Nicol  v.  Nicol  (1885)      1047(affirmed,31Ch.Div.524).— B.C. 
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said  William  Roberts  of  the  third  part  (of  which  profert  was      Wilson 

made),  after  reciting  that  the  defendant  and  the  said  Jane  had     mushett. 

been  four  years  married,  and  had  cohabited  as  man  and  wife, 

but  that,  differences  having   arisen  between  them,  they  had 

mutually  agreed  and  did  thereby  agree  to  live  sole,  separate,  and 

apart  from  each  other  from  thenceforth  during  the  term  of  their 

respective  natural  lives,  on  the  conditions  and  terms  in  that 

indenture  mentioned ;  and  that  in  order  to  enable  the  said  Jane 

to  provide  for,  maintain,  and  support  herself  during  her  natural 

life,  the  defendant  had  proposed  and  agreed  to  assign  a  certain 

lease,  and  the  premises  thereby  demised,  and  certain  household 

goods,  &c.  (mentioned  in  a  schedule  to  this  indenture)  to  the  said 

Francis  Wilson  and  W.   E.,  upon  the  trusts  in  the  indenture 

mentioned,  and  also  to  pay  the  said  Jane  an  annuity  of  262.  Ss., 

for  the  payment  of  which  during  her  natural  life,  except  in  the 

cases  above  mentioned,  he  had  bound  himself  by  his  writing 

obligatory  of  even  date  with  the  said  indenture  to  the  said  Francis 

Wilson  and  W.  B. :  it  was  witnessed  that  the  defendant  assigned 

to  the  said  Francis  Wilson  and  W.  B.  the  premises  demised  by 

the  lease,  to  hold  the  same  for  the  remainder  of  the  term,  upon 

trust  nevertheless  to  permit  the  said  Jane  to  hold  and  enjoy  the 

same  during  the  term,  and  the  household  goods,  &c.,  to  hold  as 

their  own  for  ever,  upon  trust  also  to  permit  the  said  Jane  to 

have,  hold,  use,  and  enjoy  the  same  from  thenceforth  for  ever. 

The  plea  went  on  to  aver   *that  the  last-mentioned  writing       [  *745  ] 

obligatory  was  the  same  with  that  mentioned  in  the  declaration, 

and  was  given  in  pursuance  of  the  proposal  and  agreement  made 

as  recited  in  the  indenture,  and  for  the  purpose  there  mentioned  ; 

and  that  the  defendant  and  the  said  Jane  did,  on  the  said  21st 

of  January,  1799,  separate  and  live  apart  by  mutual  consent  ; 

that  they  continued  so  to  live  apart  for  three  weeks  then  next 

following;  and  that  after  the  making  of  the  said  writing  obligatory 

and  the  said  indenture,  and  long  before  the  time  during  which 

the  sum  of  money  in  the  declaration  mentioned,  or  any  part 

thereof,  was  therein  alleged  to  have  accrued,  to  wit,  on  the  11th 

of  February,  1799,  the  defendant  and  the  said  Jane  became  and 

were  reconciled,  and  lived  and  cohabited  together,  and  continued 

so  to  do  for  a  long  time,  to  wit,  six  years  then  next  ensuing, 
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Wilson      wherefore  the  said  supposed  writing  obligatory  in  the  declaration 
MuBHETT.     mentioned  became  and  was  and  is  void  in  law. 

The  plaintiff  craved  oyer  of  the  indenture.  It  was,  in  sub- 
stance, as  set  out  in  the  plea,  as  far  as  the  assignment  of  the 
term  and  conveyance  of  the  goods  in  trust,  which  were  stated  to 
be  made  in  consideration  of  the  premises  before  set  forth,  and 
in  further  performance  of  the  said  proposal  and  agreement. 
Then  (after  covenants  respecting  title)  followed  a  covenant  by 
the  defendant  to  the  trustees  to  live  separate  from  the  said  Jane 
from  thenceforth  for  and  during  his  natural  life  ;  and  to  permit 
her  from  thenceforth,  and  at  all  times  during  her  then  present 
coverture,  to  live  separate  from  him,  and  not  to  molest  her  in  so 
doing,  or  come  to  her  habitation  to  see  her  without  her  consent 
in  writing,  or  intermeddle  wdth  or  attempt  to  recover  any  property 

[  ♦746  ]  *which  she  might  afterwards  acquire,  but  to  permit  her  to  enjoy 
as  well  the  property  by  this  deed  assigned  as  all  other  her 
property  to  be  afterwards  acquired,  to  her  sole  and  separate  use  ; 
and  that  she  should  have  power  to  dispose  of  the  property  so 
settled  to  her  use,  or  of  her  after-acquired  property,  by  will. 
The  said  Jane  then  covenanted  with  the  defendant  to  maintain 
herself  during  her  life  by  and  out  of  the  assigned  premises,  and 
the  annuity,  and  her  ov/n  separate  estate,  "unless  she  and  the 
said  John  Mushett"  (the  defendant)  "  should  thereafter  mutually 
agree  to  live  together  again  ;  *'  and  that  he  should  be  indemnified 
from  herdebts,  &c.  and  should  not  be  molested  for  living  separately. 
There  followed  a  proviso  avoiding  the  indenture  (except  as  to  the 
assignment  above  mentioned)  and  also  the  bond,  if  the  said  Jane 
should  proceed  against  the  defendant  to  enforce  cohabitation  or 
payment  of  alimony,  &c.  while  they  should  be  separate.  It  was 
also  provided,  nevertheless,  and  by  the  said  indenture  declared 
and  agreed  :  "  That  in  case  it  shall  happen  that  the  said  John 
Mushett  and  Jane  his  wife  shall  hereafter  mutually  agree  to  live, 
reside,  and  cohabit  together  again,  such  cohabitation  shall  in  no 
way  alter  or  change  the  trusts  hereby  created ;  but  it  is  hereby 
declared  and  agreed  that  they  shall  stand  valid  and  of  as  full 
effect  to  all  intents  and  purposes  from  time  to  time  and  at  all 
times  thereafter,  as  well  during  such  cohabitation  as  in  case 
they  shall  again  live  separate  and  apart."      Then  came  a  proviso 
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enabling  the  wife  to  sell  the  premises,  goods,  &c.  and  purchase       wilbon 
estates  on  the  same  trusts,  or  annuities,  with  the  money ;  and     mushstt. 
clauses  for  the  security  of  the  trustees.     The  plaintiff  demurred 
generally  to  the  plea.    Joinder  in  demurrer. 

R,  Bayly,  in  support  of  the  demurrer :  [  747  ] 

The  question  is,  whether  the  annuity-bond  given  to  the  trustees, 
as  stated  in  these  pleadings,  became  void  by  the  subsequent  recon- 
ciliation and  cohabitation  of  the  defendant  and  his  wife.  There 
is  no  stipulation  of  this  kind  in  the  deed  of  separation,  the  pro- 
visions of  which  are  framed  to  continue  during  the  natural  lives 
of  the  two  principal  parties. 

(Parke,  J. :  There  is  no  agreement  that  the  deed  shair  become 
void  on  their  reconciliation ;  on  the  contrary,  it  is  expressly  pro- 
vided that  the  trusts  shall  continue  even  though  the  parties 
cohabit  again.) 

This  Court  gave  effect  to  a  similar  deed  in  Jee  v.  Thurlow  (i), 
and  cannot  decide  in  favour  of  the  defendant  here,  consistently 
with  that  case. 

He  was  then  stopped  by  the  Court,  who  called  upon 

Tomlinson,  in  support  of  the  plea : 

The  obligation  of  the  bond  was  discharged  by  the  subsequent 
reconciliation.  The  proviso  in  the  deed  of  separation,  that  if 
the  parties  agree  to  live  together  again  the  trusts  shall  neverthe- 
less continue,  is  no  answer  to  this  defence.  It  clearly  cannot 
have  been  intended  that  in  that  case  the  trusts  should  in  all 
respects  be  kept  alive.  For  instance,  the  husband  covenants  with 
the  trustees  to  live  separate  from  his  wife.  The  trustees  make 
no  covenant  with  him.  Could  it  have  been  meant  that  if  the 
husband  and  wife  agreed  to  cohabit  again,  the  trustees  should 
have  a  right  of  action  against  him  as  long  as  such  cohabitation 
continued  ?  The  wife  covenants  with  her  husband  (no  covenant 
being  entered  into  by  the  trustees)  that  she  will  maintain  herself 
(1)  26  R.  E.  463  (2  B.  &  C.  547). 

R.R. — VOL.  xxxvn.  35 


546  1882.    K,  B,     8  B.  &  AD.  747—749.  [r.r. 

Wilson  out  of  the  property  settled,  ^unless  she  and  the  defendant  shoald 
MugHETT.     thereafter  mutually  agree  to  live  together  again.     But  if  the 

[  *746  ]  trusts  are  all  to  continue  in  force  notwithstanding  such  an  event, 
the  husband  will  be  still  bound,  and  compellable  by  the  trustees, 
to  provide  the  funds  for  the  wife's  maintenance,  though  she  is 
no  longer  bound  to  maintain  herself  separately  from  him.  The 
clause  for  continuance  of  the  trusts  in  case  of  reconciliation  is 
therefore  inconsistent  with  the  other  parts  of  the  deed,  at  least 
with  several  of  those  which,  at  the  time  of  such  reconciliation, 
continued  executory.  Its  real  object  probably  was,  to  remove 
any  difficulty  that  might  arise  on  such  an  event,  in  the  disposal 
of  funds  which  might  have  been  already  raised  upon  the  property 
assigned  for  the  wife's  benefit.  At  all  events,  it  makes  no  express 
reference  to  the  bond :  the  trusts  referred  to  are  those  which 
concern  the  property  conveyed  by  the  deed  itself.  Then,  as  to 
the  effect  of  the  reconciliation  in  discharging  the  prior  engage- 
ment. Deeds  of  separation  are  considered  as  a  substitute  for 
proceedings  in  the  ecclesiastical  Courts,  and  the  rules  applicable 
to  such  proceedings  have  been  engrafted  upon  this  substituted 
remedy.  One  of  those  rules  is,  that  a  separation  of  husband  and 
wife  by  decree  of  an  ecclesiastical  Court  for  any  cause  of  com- 
plaint, is  done  away  by  subsequent  condonation.  The  application 
of  that  principle  to  deeds  of  separation  was  recognised  in  Hindley 
V.  The  Marquis  of  We8tmeath{i).  In  Fletcher  v.  Fletcher  {2) 
BuLLER,  J.  expressly  laid  it  down  that  an  agreement  of  this  kind 
was  completely  done  away  by  a  subsequent  reconciliation.  The 
same  doctrine  is  stated  by  Lord  Eldon  in  Lord  St.  John  v.  Lculy 

[  *749  ]  St,  John  (3),  and  *Bateman  v.  The  Countess  of  Ross  (4).  Durant 
V.  Titley  (6)  is  an  authority  to  the  same  effect.  It  is  true  that 
case  turned  in  a  great  measure  upon  the  nature  of  the  deed, 
which  provided  for  a  separation  to  commence  at  a  future  time ; 
but  in  Hindley  v.  The  Marquis  of  Westmeath  (1),  where  a  similar 
deed  was  in  question,  and  the  parties  had  cohabited  for  some 
time  after  its  execution,  Mr.  Justice  Alderson,  then  at  the  Bar, 
and  before  whom  the  case  came  on  an  arbitration,  was  of  opinion 

(1)  30  R.  E.  290  (6  B.  &  C.  200).  (4)  14  E.  E.  55  (1  Dow,  235). 

(2)  2  Cox,  99,  105.  (5)  21  E.  E.  773  (7  Price,  577). 

(3)  11  Ves.  526. 


VOL.  XXXVII.]     1882.    KB.     3  B.  &  AD.  749—750.  547 

not  only  that  the  deed  was  void  because  no  immediate  separation      Wilson 

was  intended,  but  also,  that  if  it  was  valid  at  first,  the  subsequent     mushstt. 

conduct  of  the  parties  amounted  to  a  reconciliation  and  avoided 

it.      And   in  an  earlier  case.   The  Earl  of  Westmeath  v.  The 

Countess  of  Westmeath  (i),  in  Chancery,  Lord  Eldon,  speaking 

of  a  previous  deed  between  the  same  parties,  said,  '*  This  is  not 

only  a  deed  contemplating  a  separation  to  commence  at  a  future 

time,  but  it  also  endeavours  to  avoid  the  effect  of  that  doctrine 

by  which  it  has  been  held  that  a  deed  of  separation,  supposing 

it  to  be  good  at  law  or  in  equity,  shall  be  rendered  void  by 

any   future  reconciliation."      The   same   doctrine   seems   also 

admitted  by  Lord  Lyndhurst  and  Lord  Eldon  in  The  Marquis 

of  Westmeath  v.  The  Marchioness  of  Westmeath  (2),  in  the  House 

of  Lords. 

(Parke,  J. :  The  deed  in  question  there,  and  in  Hindley  v. 
The  Marquis  of  Westmeath,  though  legal  upon  the  face  of  it,  was 
made  with  an  illegal  object,  a  future,  not  a  present  separation.) 

But  it  was  also  considered  there  that  the  circumstances  under 
which  the  parties  lived  together  after  the  deed  was  executed,  put 
an  end  to  the  *deed ;  and  Lord  Eldon  (who  refers  to  the  judg-  [  ♦750  ] 
ments  of  Sir  Christopher  Eobinson  and  Sir  John  Nicholl  in 
The  Earl  of  Westvieath  v.  The  Countess  of  Westmeath  (3),  in  the 
Consistory  and  Arches  Courts)  manifestly  regards  the  law  in  this 
respect  as  grounded  upon  the  doctrine  of  the  ecclesiastical  Courts 
as  to  condonation. 

It  is  also  an  objection  to  the  deed  of  separation  in  this  case, 
that  it  contains  no  covenant  by  the  trustees  to  indemnify  the 
husband.  This  is  the  usual  consideration  for  the  husband's 
<;ovenants  in  such  a  deed,  and  upon  this  the  legality  of  such  deeds 
has  been  mainly  grounded.  Lord  Eldon  says,  in  Lord  St.  John 
V.  Lady  St.  John  (4),  "The  question  "  (whether  the  husband  is, 
according  to  the  policy  of  the  law,  capable  of  making  such  a  con- 
tract,) "  has  never  been  put  upon  the  contract  of  the  husband 
and  wife :  the  Court  has  always  put  it  upon  the  contract  between 

(1)  Jac.  126,  140.  (3)  2  Hagg.  Eccl.  Eep.  Supplement. 

(2)  35  R.  B.  54  (6  Bligh  (N.  S.)  339 ;  (4)  1 1  Ves.  532. 
1  Dow  &  Clark,  519). 
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Wilson  the  husband  and  the  trastee ;  from  the  covenant  of  the  truetee 
MU8HBTT.  to  indemnify  the  husband  against  her  debts."  The  same  doctrine 
is  found  in  Legard  v.  Johnson  (i),  WorraU  v.  Jacob  (2),  Elworthy 
V.  jBtrd(3),  and  The  Earl  of  Westmeath  v.  The  Countess  of 
Westmeath  (4).  Lord  Rodney  v.  Chambers  (5)  is  not  an  authority 
to  the  contrary.  The  deed  there  was  of  a  different  nature,  and, 
as  appears  in  the  report  of  Chambers  v.  Caul  field  (6),  it  did 
contain  a  covenant  of  indemnity  to  the  husband  on  the  part 
of  the  trustees. 

Lord  Tenterden,  Ch.  J. : 

I  think  it  is  impossible  for  us,  sitting  in  a  court  of  law,  to  say 
[  *76l  ]  that  this  deed,  and  *the  bond  on  which  the  action  is  brought, 
were  avoided  by  the  reconciliation  alleged  in  the  plea.  The 
argument  for  the  defendant  must  be,  that  if  the  husband  and 
wife  had  agreed  to  live  together  again,  even  for  a  few  hours,  and 
afterwards  separated,  all  the  provisions  of  the  deed  were  put  an 
end  to  by  condonation.  I  think  that  upon  this  deed  we  cannot 
come  to  such  a  conclusion.  Whether  a  court  of  equity  would 
enforce  all  the  trusts  or  not,  is  a  question  with  which  we  have 
nothing  to  do.  One  proviso  of  the  deed  is,  that  if  the  defendant 
and  his  wife  shall  thereafter  agree  to  cohabit  again,  such  cohabita* 
tion  shall  in  no  way  alter  the  trusts  thereby  created,  but  they 
shall  stand  valid,  and  of  as  full  effect  to  all  intents  and  purposes, 
as  well  during  such  cohabitation,  as  in  case  they  again  live 
separate  ;  and  it  is  said,  that  this  is  inconsistent  with  other  parta 
of  the  instrument  of  separation.  But  I  do  not  see  the  objection. 
The  settlement  made  on  the  wife  may  have  been  intended  to  con- 
tinue, at  all  events,  as  an  allowance  in  the  nature  of  pin-money. 
At  least  I  cannot  say  that  a  deed  like  this  becomes  altogether 
void  on  a  reconciliation.  It  would  be  contrary  to  the  express 
provision  of  the  deed,  inserted,  perhaps,  in  contemplation  that 
the  wife  might,  under  some  circumstances,. choose  rather  to  live 
with  her  husband  again,  enjoying  the  annuity  settled  upon  her> 
than  to  continue  separate. 

(1)  3  Yes.  3o2.  (4)  Jac.  126,  138. 

(2)  3  Mer.  2o6.  (5)  2  East,  283. 

(3)  2  Sim.  &  St.  372,  381.  (6)  6  East,  244. 
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LiTTLEDALE,  J.  :  WiLSON 

V. 

I  am  of  opinion  that  this  deed  of  separation  is  valid,  and  that  Hushett. 
the  deed  and  bond  were  not  avoided  by  the  subsequent  cohabita- 
tion. There  may  be  some  covenants  in  the  deed  which  a  court 
of  equity  would  not  enforce,  but  I  cannot  say  that  that  destroys 
the  effect  of  the  whole.  The  proviso  that  the  trusts  *shall  con-  [  '762  ] 
tinue,  though  the  parties  live  together  again,  only  means  that 
the  husband  intends  to  secure  to  the  wife,  for  her  separate  use, 
the  property  settled  by  that  deed,  as  he  might  have  done  originally 
on  their  marriage. 

Parke,  J. : 

The  question  is,  whether  or  not  the  bond  on  which  this  action 
is  brought  be  void  ?  There  is  nothing  to  shew  that  it  is  so.  If 
it  had  appeared  that  the  true  object  of  the  bond  was  not  to 
provide  for  an  immediate  separation,  Hindley  v.  The  Marquis  of 
Westmeath  (i)  would  be  applicable,  and  the  instrument  would  be 
as  invalid  as  if  an  intention  had  been  expressly  stated  inconsistent 
with  law.  The  intention  of  the  parties  was  the  ground  of  Lord 
Lyndhurst's  judgment  in  The  Marquis  of  Westmeath  v.  The 
Marchioness  of  Westmeath  (2).  There  is  no  similar  ground  shewn 
for  holding  the  bond  invalid  in  the  present  case,  and  it  therefore 
falls  within  the  decision  in  Jee  v.  Thurlow  (3).  Then  the  question 
is,  whether  it  was  intended  that  the  deed  of  the  same  date  should 
operate  as  a  defeasance  of  the  bond  if  the  parties  should,  during 
any  space  of  time,  live  together  again  ?  That,  in  the  case  as  it 
comes  before  us,  is  merely  a  matter  of  construction ;  how  a  court 
of  equity  would  act  is  immaterial.  Did  the  parties,  then,  intend 
that  the  trusts  should  be  avoided,  as  to  this  bond,  in  case  of 
their  again  cohabiting  ?  There  is  nothing  stated  in  the  deed  to 
shew  such  an  intention ;  and  on  looking  to  the  whole  instrument, 
the  contrary  is  rather  to  be  collected.  The  judgment  must  there- 
fore be  for  the  plaintiff. 

Taunton,  J. :  [  763  ] 

I  am  of  the  same  opinion.    It  appears  to  me  that  the  deed 

a)  30  R.  R.  290  (6  B.  &  C.  200).         339;  1  Dow  &  Clark,  519). 

(2)  33  R.  R.  r>4  (5  Bligh  (N.  S.)         (3)  26  R.  R.  453  (2  B.  &  C.  547). 
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Wilson      and  bond  are  both  valid ;  and  the  deed,  executed  at  the  same 
MuBHETT.     time  with  the  bond,  does  not  shew  any  intention  that  it  should 
be  avoided  on  the  event  stated  in  the  plea. 

Judgment  for  the  plaintiff. 


1832.  FOX  V.  GAUNT. 

June  8. 
(3  Bam.  &  Adol.  798—800;  S,  C.  1  L.  J.  (N.  S.)  K  B.  198.) 

[  798  1 

Suspicion  that  a  party  has,  on  a  former  occasion,  committed  a  mis- 
demeanor, is  no  justification  for  giving  him  in  charge  to  a  constable 
without  a  justice's  wazrant ;  and  there  is  no  distinction  in  this  respect 
between  one  kind  of  misdemeanor  and  another,  as  breach  of  the  peace 
and  fraud. 

Trespass  for  an  assault  and  false  imprisonment.  The  defen- 
dant pleaded  the  general  issue,  and  several  pleas  in  justification : 
one  of  which  was,  that  an  evil  disposed  person  and  common 
cheat,  to  the  defendant  unknown,  had  obtained  goods  from  him 
on  false  pretences  (the  particulars  of  which  offence  were  set  out 
in  the  plea) ;  that  the  plaintiff  afterwards,  and  just  before  the 
time  when,  &c.  passed  by  the  defendant's  shop,  and  was  pointed 
out  to  him  by  the  defendant's  servant  as  the  person  who  had  so 
obtained  the  goods,  whereupon  the  defendant  having  good  and 
probable  cause  of  suspicion,  and  vehemently  suspecting  and 
believing,  that  the  plaintiff  was  the  person  who  had  committed 
the  offence,  for  the  purpose  of  having  him  apprehended  and 
examined  touching  the  same,  at  the  time  when,  &c.,  gave  charge 
of  him  to  a  peace  officer,  and  requested  such  officer  to  take  and 
keep  him  in  custody  till  he  should  be  carried  before  a  justice, 
and  to  carry  him  before  such  justice,  to  be  examined  touching 
[  '799  ]  the  premises,  and  dealt  *with  according  to  law ;  on  which 
occasion  the  peace  officer,  at  the  defendant's  request,  did  so 
take  nim,  &c.  and  brought  him  before  a  justice  to  be  examined, 
&c. ;  and  the  justice,  not  being  satisfied  of  the  plaintiff's  identity, 
discharged  him  out  of  custody,  i&c.  Eeplication,  dc  injuria. 
At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  Middlesex 
sittings  after  Michaelmas  Term,  1831,  the  defendant  had  a 
verdict  on  the  above  special  plea.  A  rule  nisi  was  obtained 
in  the  foUow^ing  term  for  judgment  non  obstante  veredicto,  on  the 
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ground  that  a  private  person  could  not  justify  giving  another         Fox 
into  custody  on  suspicion  of  a  misdemeanor.  Qaunt. 

Hutchinson  and  Heaton  now  shewed  cause : 

It  is  true,  the  books  which  treat  of  arrests  by  private  persons 
make  a  distinction  between  misdemeanor  and  felony,  but  that 
seems  applicable  to  misdemeanors  which  merely  constitute  a 
breach  of  the  peace,  where  it  is  clear  that,  after  the  offence  is 
over,  the  arrest  cannot  be  justified ;  but  offences  partaking  of  the 
nature  of  felony,  (as  a  fraud,  which  borders  upon  theft,)  may 
come  under  a  different  rule.  ^ 

(Lord  Tentebden,  Ch.  J. :  The  distinction  between  felony  and 
misdemeanor  is  well  known  and  recognised,  but  is  there  any 
authority  for  distinguishing  between  one  kind  of  misdemeanor 
and  another?) 

There  is  no  direct  authority,  but  in  Hawk.  P.  C.  book  2,  c.  12, 
8.  20,  it  is  said  (after  stating  that  '*  regularly  no  private  person 
can,  of  his  own  authority,  arrest  another  for  a  bare  breach  of 
the  peace  after  it  is  over  "),  **  Yet  it  is  holden  by  some,  that  any 
private  person  may  lawfully  arrest  a  suspicious  night  walker, 
and  detain  him  till  he  make  it  appear  that  he  is  a  person  of 
good  reputation.  Also  it  hath  been  adjudged,  that  any  one  may 
apprehend  *a  common  notorious  cheat  going  about  the  country  [  •800  ] 
with  false  dice,  and  being  actually  caught  playing  with  them,  in 
order  to  have  him  before  a  justice  of  peace ;  for  the  public  good 
requires  the  utmost  discouragement  of  all  such  persons  ;  and  the 
restraining  of  private  persons  from  arresting  them  without  a 
warrant  from  a  magistrate  would  often  give  them  an  opportunity 
of  escaping.  And  from  the  reason  of  this  case  it  seems  to  follow, 
that  the  arrest  of  any  other  offenders  by  private  persons,  for 
offences  in  like  manner  scandalous  and  prejudicial  to  the  public, 
may  be  justified."  The  same  doctrine  may  be  inferred  from 
Hale's  P.  C.  part  2,  c.  10,  and  c.  11,  p.  88,  89. 

Lord  Tenterdbn,  Ch.  J. : 

The  instances  in  Hawkins  are  where  the  party  is  caught  in 
the  fact,  and  the  observation  there  added,  assumes  that  the 
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Fox  person  arrested  is  guilty.  Here,  the  case  is  only  of  suspicion. 
Gaunt.  The  instances  in  Hale,  of  arrest  on  suspicion  after  the  fact  is 
over,  relate  to  felony.  In  cases  of  misdemeanor,  it  is  much 
better  that  parties  should  apply  to  a  justice  of  peace  for  a 
warrant,  than  take  the  law  into  their  own  hands,  as  they  are 
too  apt  to  do.    The  rule  must  be  made  absolute. 

LiTTLEDALE,  Parke,  and  Taunton,  JJ.  concurred. 

Rtde  absolute. 


1832.       FOLLIOT  NASH  and  Others  v.  COATES  and  Others. 

["839  ]  (3  Bam.  &  Adol.  839—849 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  137.) 

A  testator  devised  lands  to  trustees  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  in  trust  for  F.  W.,  then  an  infant,  till  he  should 
arrive  at  the  age  of  twenty- one  years,  upon  his  legally  taking  and  using 
the  testator* 8  surname;  and  then,  upon  his  attaining  such  age,  and 
taking  that  name,  habendum  to  him  for  life ;  and  from  and  after  his 
decease,  to  hold  to  the  trustees  and  the  survivor  of  them,  and  the  heirs 
of  such  survivor,  to  preserve  contingent  remainders,  in  trust  for  the  heirs 
male  of  F.  W.,  taking  the  testator's  name,  and  the  heirs  and  assigns 
of  such  male  issue  for  ever ;  but  in  default  of  such  male  issue,  then 
over  :  Held,  that  the  trustees  did  not  take  the  legal  estate  in  the  lands 
devised,  but  that  F.  W.  took  a  legal  estate  tail  in  them  on  his  coming  of 
age  and  adopting  the  testator's  surname. 

The  following  case  was  sent  by  the  Vice- Chancellor  for  the 
opinion  of  this  Court : 

Eichard  Nash,  by  his  will  dated  May  5th,  1814,  devised  as 
follows :  **  I  give  to  my  trustees,  Benjamin  Coates,  John  CoUoe, 
and  Samuel  Nash,  certain  lands  and  premises  (described  in  the 
will)  in  the  county  of  Hereford,  to  hold  to  my  said  trustees  and 
the  survivor  of  them,  and  the  heirs  of  such  survivor,  in  trust  for 
FoUiot  Williams,  now  an  infant,  my  natural  son,  till  he  arrives 
at  the  age  of  twenty-one  years,  upon  his  legally  taking  and 
using  the  surname  of  Nash  in  lieu  and  instead  of  that  of 
Williams,  and  then,  upon  his  attaining  such  age  and  legally 
taking  the  name  of  Nash  as  aforesaid,  and  using  the  same,  to 
hold  to  him,  the  said  FoUiot  Williams,  then  taking  the  name  of 
Nash,  for  and  during  the  term  of  his  natural  life ;  and  from  and 
after  his  decease,  to  hold  to  my  said  trustees  and  the  survivor  of 
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them,  and  the  heirs  of  such  survivor,  to  preserve  contingent        Nash 

remainders,  in  trust  for  the  heirs  male  of  the  body  of  the  said      coates. 

Folliot  Williams,  taking  the  name  of  Nash,  lawfully  issuing,  and 

the  heirs  and  assigns  of  such  male  issue  for  ever ;  but  for  want 

of  and  in  default  of  such  male  issue  lawfully  issuing,  then  in 

trust  for  my  natural  son  Frederick  *Williams,  brother  of  the       [  '840  ] 

said  Folliot  Williams,  on  his  attaining  the  age  of  twenty-one 

years,  and  legally  changing,  taking,  and  using  the  surname  of 

Nash  as  aforesaid,  and  then,  upon  his  attaining  such  age  and 

taking  and  using  the  surname  of  Nash  as  aforesaid,  to  hold  to 

him  the  said  Frederick  Williams  for  and  during  the  term  of  his 

natural  life;   and  from  and  immediately  after  his  decease,  to 

hold  to  my  said  trustees  and  the  survivor  of  them,  and  the  heirs 

of  such  survivor,  to  preserve  contingent  remainders,  in  trust  for 

the  heirs  male  of  the  body  of  the  said  Frederick  Williams  (taking 

the  name  of  Nash)  lawfully  issuing,  and  the  heirs  and  assigns  of 

such  male  issue  for  ever ;  but  in  default  of  such  male  issue,  then 

in  trust  for  Samuel  Nash  junior,  son  of  my  kinsman  Samuel 

Nash.'*    The  testator  then  devised  his  Shropshire  estates,  therein 

specially  described,  to  the  same  trustees,  in  trust  for  Frederick 

Williams,  in  the  same  terms  and  subject  to  the  same  conditions 

which  were  contained  in  the  devise  to  Folliot  Williams,  remainder 

to  Folliot  Williams,  and  ultimate  remainder  over  to  Samuel  Nash 

in  fee.     The  testator  died  on  the  14th  of  June,  1815,  leaving  all 

the  devisees  in  trust,  and  also  the  said  Folliot  Williams,  now 

Folliot  Nash,  and  Frederick  Williams,  him  surviving.     Folliot 

Nash  attained  his  age  of  twenty-one  years  on  the   11th  of 

February,  1825,  and   thereupon   applied   for  and  obtained  his 

Majesty's  licence  to  adopt  and  use  the  name  of  Nash,  and  was 

let  into  the  possession  of  the  testator's  Herefordshire  estates, 

and  still  is  in  such  possession,  and  in  receipt  of  the  rents  and 

proj&ts  thereof.     The  defendant  Frederick  Williams  is  still  an 

infant. 

A  bill  in  this  cause  was  filed  in  Michaelmas  Term,  1825, 
praying,  amongst  other  things,  that  the  testator's  *will  might       [  *Sii  ] 
be  established,  and  the  trusts  thereof  performed  and  carried  into 
execution,  and  that  the  interest  of  all  parties  under  the  same 
might  be  ascertained. 
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Hash  The  caase  was  heard  before  the  Master  of  the  Bolls  on  the 

Ck>ATi8.  27th  of  July,  1827,  and  by  the  decree  made  on  that  hearing, 
it  was  declared  that  the  said  testator's  will  ought  to  be  estab- 
lished, and  the  trusts  thereof  performed  and  carried  into 
execution,  and  the  same  was  decreed  accordingly,  and  certain 
directions  were  thereby  given  relating  to  the  accounts  to  be 
taken  of  the  testator's  estate. 

The  cause  coming  on  to  be  heard  before  the  Yice-Chancellor, 
for  further  directions  upon  the  Master's  general  report  made  in 
pursuance  of  the  said  decree,  and  the  plaintiff  FoUiot  Nash 
claiming  to  take  an  estate  tail  in  the  Herefordshire  estates, 
under  the  devise  thereof  by  the  said  testator's  will,  and  the 
defendant  Frederick  Williams  also  claiming,  on  his  attaining  the 
age  of  twenty-one  years,  to  take  an  estate  tail  in  the  Shropshire 
estates,  under  the  devise  thereof  by  the  testator's  will,  his  Honour 
directed  a  case  to  be  made  for  the  opinion  of  this  Court,  and  that 
the  question  should  be. 

What  estate  FoUiot  Nash  takes  in  the  Herefordshire  estates, 
under  the  devise  thereof  by  the  testator's  will?  Whether  an 
estate  tail,  or  for  life  only  ?  And  also  what  estate,  the  defendant 
Frederick  Williams,  on  his  attaining  the  age  of  twenty-one  years, 
and  taking  the  surname  of  Nash  as  directed  by  the  testator's 
will,  will  take  in  the  Shropshire  estates,  under  the  devise  thereof 
by  the  said  will?  Whether  an  estate  tail,  or  for  life  only? 
This  case  was  argued  in  last  Hilary  Term  by 

[  842  ]  Dodd,  for  the  plaintiffs : 

FoUiot  Nash  and  Frederick  WUliams  take  estates  tail  in  the 
property  devised;  for  this  falls  within  the  rule  in  Shelley's 
case  (1),  that  where  the  ancestor,  by  any  gift  or  conveyance, 
takes  an  estate  of  freehold,  and  in  the  same  gift  or  conveyance 
an  estate  is  limited  either  mediately  or  immediately  to  his  heirs  in 
fee  or  in  tail,  in  such  case,  "  heirs  "  are  words  of  limitation  and  not 
words  of  purchase ;  and  the  remainder  is  executed  in  possession 
in  the  ancestor  so  taking  the  freehold,  and  is  not  contingent ; 
the  two  estates  unite,  and  the  ancestor  takes  an  estate  in  fee  or 
m  taU.  This  rule  applies  to  devises  as  well  as  to  deeds,  and 
(1)  1  Co.  Eep.  164  a. 
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the  interposition  of  an  estate  to  trustees  to  preserve  contingent  Nash 
remainders  does  not  prevent  its  taking  effect :  PapiUon  v.  Voice  (i).  coates- 
If  the  limitation  to  trustees  had  been  during  the  lives  of  the 
tenants  for  life  to  preserve  contingent  remainders,  the  applica- 
tion of  the  above  rule  would  not  be  disputed;  but  it  will  be 
said  that,  here,  the  limitation  in  trust  to  preserve  contingent 
remainders,  being,  not  during  the  lives  of  the  tenants  for  Ufe, 
but  after  their  decease,  gives  the  trustees  the  legal  estate,  and 
the  heir  male  of  the  body  an  equitable  estate  only ;  and,  then, 
that  the  estates  for  life  and  in  remainder,  being  of  different 
natures — one  legal,  and  one  equitable — will  not  coalesce: 
Fearne's  Cont.  Eem.  58.  It  is  undoubtedly  established  by 
authorities,  that  where  the  ancestor's  estate  is  merely  equitable, 
a  limitation  of  the  legal  fee  to  the  heirs  of  the  body  will  not  fall 
within  the  rule  in  Shelley's  case ;  and  Mr.  Fearne  contends  that, 
by  parity  of  reasoning,  where  the  legal  freehold  is  limited  to  the 
ancestor,  *and  the  equitable  fee  to  the  heirs  of  his  body,  the  [•843] 
estates  will  not  fall  within  that  rule ;  and  in  a  note  to  the  6th 
edit,  of  Fearne's  Cont.  Rem.  p.  60,  V enables  v.  Morns  (2),  which 
will  probably  be  relied  on  here,  is  cited  as  a  strong  authority  in 
support  of  that  conclusion.  There,  an  estate  was  limited  to  the 
husband  for  life;  remainder  to  trustees  and  their  heirs  during 
his  life,  in  trust  to  preserve  contingent  remainders ;  remainder  to 
the  wife  for  life;  remainder  to  trustees  and  their  heirs  (not  during 
her  life)  in  trust  to  support  the  contingent  remainders  therein- 
after limited ;  remainder  to  the  first  and  other  sons  successively 
in  tail ;  remainder  to  the  wife  in  tail ;  remainder  to  such  uses  as 
she  should  by  deed  or  will  appoint.  It  was  held  that  the  trustees 
took  a  legal  estate  in  fee  after  the  determination  of  the  wife's  life 
estate,  and  that  all  the  subsequent  limitations  were  of  trust 
estates :  and  that  an  appointment  by  the  wife  to  the  use  of  the 
right  heirs  of  the  husband  did  not  create  any  estate  which  could 
unite  with  the  antecedent  life  estate  of  the  husband,  but  only 
gave  an  equitable  estate  to  the  person  who,  at  his  death,  should 
answer  the  description  of  his  right  heir.  The  decision  in  that 
case  proceeded  on  the  ground  stated  by  Lord  Kenyon  in  Doe 

(1)  2  P.  Wms.  471.  (2)  4    E.   E.   455    (7  T.   B.   342, 

438). 
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Nash  d.  Lee  Compere  v.  Hicks  (i),  viz.  that  it  was  absolutely  necessary 
CoATEs.  that  the  fee  should  be  in  the  trustees;  for  the  tenant  for  life 
(the  wife)  had  a  power  of  appointment,  and  if,  in  exercising  that 
power,  she  had  introduced  any  contingent  remainders,  they 
might  all  have  been  defeated  if  the  uses  were  not  executed  in 
the  trustees.  But  here  there  are  no  contingent  estates ;  and, 
therefore,  it  is  not  necessary  that  the  trustees  should  take  the 
[  *844  ]  legal  estate  for  a  longer  term  *than  during  the  lives  of  the 
tenants  for  life.  It  is  a  general  rule,  that  where  an  estate  is 
given  to  trustees,  it  shall  enure  no  longer  than  the  purposes  of 
the  trust  require;  and,  here,  those  purposes  do  not  require  that 
the  trustees  should  take  the  legal  fee,  therefore,  it  is  in  the 
cestui  que  trust.  Doe  v.  Hkks  (i)  is  like  the  present  case. 
There,  after  a  devise  to  one  for  life,  with  remainder  over,  the 
devisor  limited  the  estate  from  and  after  the  determination  of 
the  former  estate  to  trustees  and  their  heirs  in  trust  to  preserve 
contingent  remainders  but  to  permit  the  tenant  for  life  to  take 
the  profits,  and  he  afterwards  gave  other  estates  for  lives  with 
remainders  over;  and  after  each  estate  for  life,  he  interposed 
the  same  estate  to  trustees  and  their  heirs:  it  was  held,  that 
this  shewed  his  intent  to  be,  that  the  estates  to  the  trustees 
should  be  confined  to  the  lives  of  the  several  tenants  for  life ; 
and,  consequently,  that  those  in  remainder  took  legal  estates, 
there  being  no  other  circumstances  in  the  will  to  shew  a  contrary 
intent.  There  the  Court  observed,  that  there  was  no  necessity 
for  a  greater  estate  vesting  in  the  trustees ;  and  that  the  devisor, 
by  again  giving  the  same  estate  to  the  trustees  and  their  heirs 
after  each  successive  estate  for  life,  appeared  evidently  to  have 
understood  that  he  had  not  vested  the  whole  interest  in  them  by 
the  first  limitation.  The  same  reasoning  applies  to  this  case,  in 
which,  as  was  observed  in  the  former,  the  whole  doubt  arises 
from  the  inaccurate  penning  of  the  will.  This,  therefore,  is 
merely  the  ordinary  case  of  a  trust  estate  interposed  to  preserve 
contingent  remainders  during  an  estate  for  life.  In  Curtis  v. 
[  •SIS  ]  Price  (2),  the  objects  of  the  limitation  were  *all  limited  to  the  life 
of  the  tenant  for  life,  and  the  Court  there  thought  it  unneces- 
sary that  the  trustees  should  take  the  fee.  And,  according  to 
(1)  7  T.  E.  433.  (2)  8  E.  E.  303  (12  Ves.  89). 
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the  argument  adopted  by  the  Court  in  that  case,  to  effectuate  Nash 
the  testator's  intention,  the  will  may  be  read  as  if  additional  coates. 
words  were  introduced ;  here,  therefore,  the  words,  **  during  the 
life  of  FoUiot  Nash,"  may  be  understood  as  part  of  the  will,  in 
favour  of  the  general  intention,  which  undoubtedly  was,  that  the 
estate  should  not  go  over  until  the  issue  of  the  tenants  for  life 
was  exhausted. 

Preston,  contra : 

Folliot  Nash  and  Frederick  Williams  took  estates  for  life,  with 
an  equitable  remainder  in  fee  to  their  sons.  The  trustees  had 
the  legal  fee,  and  therefore  the  interests  of  the  parents  and  of 
their  heirs-male  are  of  different  qualities,  one  legal  and  the 
other  equitable;  and  there  are  superadded  words  of  limita- 
tion to  the  gift  to  the  heirs-male.  Venables  v.  Morris  (i)  is  in 
point,  to  prove  that  it  was  necessary  that  the  trustees  should 
take  the  legal  fee.  The  testator,  after  giving  a  life  estate  to 
Folliot  Williams  on  his  attaining  the  age  of  twenty-one  years 
and  taking  the  name  of  Nash,  says,  ''  and  from  and  after  his 
decease  to  hold  to  my  said  trustees,  and  the  survivor  of  them, 
and  the  heirs  of  such  survivor,  to  preserve  contingent  remainders, 
in  trust  for  the  heirs-male  of  the  body  of  the  said  Folliot  Williams, 
taking  the  name  of  Nash,  lawfully  issuing,  and  the  heirs  and 
assigns  of  such  male  issue  'for  ever."  The  words  of  this  devise  to 
the  trustees  prima  facie  import  a  gift  to  them  of  the  legal  fee, 
and  there  is  nothing  to  shew  that  their  legal  estate  was  to  cease 
with  *the  life  of  the  first  taker.  In  Doe  v.  Hicks  (2),  and  Curtis  [  '846  ] 
V.  Price  (3),  though  the  devise  was  to  the  trustees  and  their  heirs, 
there  was  sufficient  on  the  face  of  the  will,  to  enable  the  Court 
to  see  that  the  estate  of  the  trustees  was  intended  to  be  restricted 
in  each  case,  to  the  life  of  the  first  taker.  In  Doe  v.  Hicks  the 
limitation  to  the  trustees  and  their  heirs  was  construed  to  operate 
only  for  the  lives  of  the  tenants  for  life ;  first  because  the  object 
for  which  the  estate  was  given  to  them,  being  to  preserve  con- 
tingent remainders,  did  not  require  their  estate  to  endure  any 
longer ;  secondly,  because  from  the  context  of  the  will  it  was 

(1)  4  E.  E.  455  (7  T.  E.  342,  438).  (3)  8  E.  E.  303  (12  Yes.  89). 

(2)  7  T,  E.  433. 
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l^ASH  evident  the  testator  was  limiting  trust  estates  for  the  lives  only 
CoATBs.  of  the  several  tenants  for  life,  since  he  repeated  the  limitations 
to  the  trustees  after  each  estate  for  life.  In  Curtis  v.  Price  the 
purpose  to  be  answered  was  one  for  which  an  estate  in  the 
trustees  during  the  life  of  the  wife,  would  be  sufficient.  Besides 
there  was  a  term  for  years  to  the  same  trustees,  immediately 
after  the  limitation  to  the  trustees  and  to  their  heirs ;  and  this 
term  could  not  take  effect  as  a  legal  estate  if  the  trustees  had  the 
fee  under  the  former  gift.  The  case  of  Colmore  v.  Tyndall{i) 
shews  that  it  is  not  a  sufficient  ground  for  restricting  an  estate 
limited  in  a  deed  to  a  trustee  and  his  heirs,  to  an  estate  for  life, 
that  the  estate  given  to  the  trustee  seems  to  be  larger  than  was 
essential  to  the  purpose ;  or  that  the  limitation  has  in  subsequent 
parts  of  the  deed  been  unnecessarily  repeated.  In  that  case 
lands  were  limited  to  the  use  of  A.  for  life,  and  after  the 
determination  of  that  estate  by  forfeiture  or  otherwise,  to  the  use 
of  B.  and  his  heirs,  during  the  life  of  A.,  to  support  contingent 
[  •847  ]  remainders,  remainder  to  the  use  of  C.  *for  life ;  remainder  to  the 
same  B.  and  his  heirs,  during  the  life  of  C.  to  support  contingent 
remainders ;  remainder  to  the  first  and  other  sons  of  G.  in  tail 
male;  remainder  to  the  use  of  D.  for  life,  and  if  she  should 
marry,  and  her  husband  should  survive  her,  then  to  her  husband 
for  his  life,  and  "after  the  determination  of  those  estates,"  to 
the  said  B.  and  his  heirs  (without  adding  during  the  life  of  D.) 
to  support  and  preserve  contingent  remainders;  and  after  the 
decease  of  the  survivor  of  D.,  and  such  husband,  to  the  first  and 
other  sons  of  D.  in  tail;  remainder  to  the  use  of  E.  for  her  life, 
and  if  she  should  marry  and  the  husband  should  survive  her,  to 
her  husband  for  his  life,  "  and  after  the  determination  of  those 
estates,"  to  the  said  B.  and  his  heirs,  (without  saying  during 
the  life  of  E.),  to  support  contingent  remainders ;  and  after  the 
decease  of  E.,  and  the  survivor  of  the  said  E.,  and  such  husband 
as  she  should  happen  to  marry,  to  the  first  and  other  sons  of  E. 
in  tail  male :  and  it  was  decided  that  under  the  limitations  to  B. 
and  his  heirs,  following  the  limitations  of  the  estates  for  life  to 

D.  and  E.,  the  trustee  took  the  fee,  and  that  as  a  consequence 

E.  took  an  equitable  estate  only.     There  is  also  a  peculiarity  in 

(1)  31  R.  E.  637  (2  Y.  &  J.  605). 
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the  present  case ;  each  successive  taker  is  to  attain  the  age  of  Nash 
twenty-one  years,  and  to  assume  the  testator's  name  of  Nash,  and  goates. 
then  follows  the  gift  to  the  trustees  and  their  heirs,  to  preserve 
contingent  remainders  in  trust  for  the  heirs  male  of  the  body 
of  Folliot  Williams  taking  the  name  of  Nash,  and  then  in  default 
of  such  issue  in  trust  for  Frederick  Williams,  with  like  limita- 
tions. This  was  a  contingent  remainder  to  the  heirs  male,  i.e. 
the  sons  as  purchasers,  and  to  preserve  this  remainder,  it  might 
be  necessary  that  the  trustees  ^should  take  a  legal  estate,  [  *848  ] 
because  the  name  might  not  be  taken  during  the  life  estate :  and 
in  this  view  the  case  falls  within  Venables  v.  Morris  (i),  which 
establishes  that  the  bare  possibility  of  there  being  a  contingent 
interest  to  require  support  after  the  determination  of  the  life 
interest,  is  a  reason  for  giving  the  trustees  a  fee,  because, 
without  that  construction,  the  gift  might  fail ;  as  would  be  the 
case  here,  if  this  were  a  contingent  remainder  of  the  legal  estate. 
There  is  in  this  case  a  devise  which  in  its  terms  imports  a  gift 
of  a  fee  to  the  trustees ;  there  is  an  absence  of  all  circumstances 
to  cut  that  gift  down  to  a  life  estate :  and  there  are  purposes  to 
be  answered  after  the  death  of  the  owner  of  the  life  interest, 
which  require  that  the  trustees  should  take  a  fee,  for  there  are 
contingent  gifts  which  might  otherwise  be  defeated. 

Dodd,  in  reply : 

In  Colmore  v.  Tyndall  (2)  the  question  turned  upon  a  deed,  not 
a  will.  Here  the  remainder  to  the  heirs  male  of  Folliot  Williams 
was  not  contingent,  but  was  a  vested  interest  liable  to  be  defeated : 
Doe  d.  Hunt  v.  Moore  (3).  There  were  therefore  no  contingent 
estates  requiring  to  be  supported  by  a  legal  estate  in  the  trustees, 
as  was  suggested  in  Venables  v.  Morris  (i). 

The  following  Certificate  was  afterwards  sent : 

"  We  have  heard  this  case  argued  by  counsel,  and  we  are  of 
opinion  that  the  plaintiff  Folliot  Nash  took  an  estate  tail  in  the 
Herefordshire  estates  under  the  devise  thereof  by  the  will  of  the 
testator  Bichard  Nash,  and  also  that  the  defendant  Frederick 

(1)  4  R.  R.  455  (7  T.  R.  342,  438).  (3)  13  R.  R.  329  (14  East,  601). 

(2)  31  R.  R.  637  (2  Y.  &  J.  605). 
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Nash        Williams  on  his  attaining  *his  age  of  twenty-one  years,  and 

CoATEs.      taking  the  surname  of  Nash,  as  directed  by  the  said  testator's 

[  *849  ]      will,  will  take  an  estate  tail  in  the  Shropshire  estates  under 

the  devise  thereof. 

"  Tentbrden. 

"J.    LiTTLEDALE. 

"W.  E.  Taunton. 
"J.  Patteson." 


1882.  LOWE  and  Another  v.  GOVETT  (1). 

Juns  12.  ^   ^ 
(3  Barn.  &  Adol.  863—871  ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  224.) 

*•  By  Act  of  Parliament,  reciting  that  a  certain  tract  of  land  daily  over- 

flowed by  the  sea,  and  to  which  the  King  in  right  of  his  crown  claimed 
title,  might  be  rendered  productive  if  embanked,  and  that  his  Majesty 
had  consented  to  such  embankment,  a  part  of  the  said  land,  called 
Lipson  Bay,  was  granted  to  a  Company  for  that  purpose.  On  one  side 
of  the  bay  was  the  northern  side  of  an  estate  called  Lipson  Ground, 
forming  an  iiTegular  declivity,  in  parts  perpendicular,  and  in  parts 
sloping  down  to  the  sea-shore  and  overgrown  with  bushwood  and  old 
trees.  The  Company  in  embanking  the  bay,  made  a  drain  on  this  side, 
in  the  same  direction  with  the  clifP,  cutting  through  it  in  parts,  but 
leaving  several  recesses  of  small  extent  between  the  projecting  points. 
These  recesses  used  to  be  overspread  with  sea-weed  and  beach,  and  were 
covered  by  the  high  water  of  the  ordinarj'  spring  tides,  but  not  by  the 
medium  tides : 

Held,  in  the  absence  of  proof  as  to  acts  of  ownership,  that  the  soil  of 
these  recesses  must  be  presumed  to  have  belonged  to  the  owner  of  the 
adjoining  estate,  and  not  to  the  Crown ;  and  did  not,  therefore,  pass  to 
the  embankment  Company  by  the  Act  of  Parliament. 

Qucerey  Whether  upon  issue  joined  on  a  plea  of  liber um  tenemenium, 
the  plaintiff  may  prove  twenty  years'  adverse  possession ;  or  whether  it 
must  be  specially  replied  ? 

Trespass  for  breaking  and  entering  the    plaintiff's   closes. 

Pleas,  not  guilty,  and  liberum  teneinentum,  upon  which  issue  was 

[  '864]        joined.     At  the  trial  before  Littledale,  J.,  *at  the  Devon  Spring 

Assizes,  1828,  a  verdict  was  found  for  the  plaintiffs,  subject  to 

the  opinion  of  this  Court  upon  the  following  case : 

By  a  public  Act  of  Parliament,  42  Geo.  III.  c.  82,  after  reciting 
that  there  was  near  Plymouth  a  tract  of  land  known  by  the  name 
of  the  Lairy,  which  was  daily  overflowed  by  the  sea,  and  was 
thereby  totally  unproductive,  but  that  if  certain  parts  thereof 

(1)  See  Att'Oen.  v.  Chamhera  (1854)  4  De  G.  M.  &  G.  206,  217.— B.  C. 
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called  Tothill  Bay  and  Lipson  Bay  were  embanked,  they  might  Lows 
be  cultivated  and  rendered  of  great  public  benefit ;  and  reciting  .  qovett. 
also  that  the  King,  in  right  of  his  crown  and  dignity,  claimed 
title  to  the  parts  to  be  so  embanked,  and  that  his  Majesty 
had  consented  to  such  embankment;  the  parcel  of  land  called 
Lipson  Bay,  part  of  the  said  Lairy,  which  was  then  a  navigable 
arm  of  the  sea,  and  daily  overflowed  by  it,  was  granted  for  500Z. 
to  a  Company  incorporated  by  the  Act  under  the  name  of  "  The 
Company  of  Proprietors  for  embanking  part  of  the  Lairy  near 
Plymouth ;  "  and  they  afterwards  embanked  Lipson  Bay. 

On  the  southern  side  of  the  bay,  at  the  time  of  this  embankment, 
was  an  estate  called  Lipson  Ground,  of  which  the  defendant  at 
the  time  of  the  alleged  trespass  was  the  owner  and  occupier,  and 
which  had  been  conveyed  to  him  in  1824.  The  northern  side 
of  this  estate  was  an  irregular  declivity,  in  parts  perpendicular, 
and  in  parts  sloping  down  to  the  sea-shore  and  overgrown  with 
brushwood  interspersed  with  old  trees,  particularly  towards  the 
top.  Adjoining  the  cultivated  closes  of  the  estate,  upon  the  top, 
was  an  irregular  fence  of  bushes  and  trees,  sufficient  to  protect 
the  cattle  there  from  falling  over  into  the  bay.  At  the  northern 
extremity  of  the  estate  was  an  old  quay,  which  before  the 
embankment  was  used  for  the  purpose  of  depositing  manure  *for  [  •ses  ] 
the  estate ;  it  communicated  with  the  closes  on  the  top  of  the 
cliff  by  a  path  up  the  acclivity  used  for  conveying  the  manure. 
After  the  embankment  the  quay  ceased  to  be  of  use. 

The  Company,  in  embanking  Lipson  Bay,  cut  a  gutter  for 
drainage  along  the  southern  side  of  the  bay,  in  the  same  direction 
with  the  cliff,  and  as  near  as  it  could  be  carried  in  a  straight 
line,  but  leaving  several  recesses  between  points  where  the  cliff 
projected  beyond  the  general  line.  In  some  instances  the 
extremities  of  these  projections  were  cut  through.  The  recesses, 
at  the  time  when  the  drain  was  cut,  were  covered  with  sea-weed 
and  beach;  part  of  the  soil  of  the  drain,  when  dug  out,  was 
thrown  upon  their  surface.  Before  the  embankment  the  recesses 
used  to  be  covered  by  the  high  water  of  the  ordinary  spring  tides, 
but  not  by  the  medium  tides  between  the  spring  and  neap  tides. 
The  quay  was  never  covered  with  water.  It  did  not  appear  that 
the  owners  of  the  Lipson  Ground  estate  had  exercised  any  act 
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Lowe  of  ownership  on  the  receBses,  and  their  situation  and  trifling 
GovBTT.  extent  had  prevented  any  profitable  occupation  of  them ;  but  in 
1812  an  occupier  of  Lipson  Ground  had  cut  wood  on  the  declivities 
of  the  cliff.  In  1806  the  Company  sold  in  lots  a  portion  of  the 
embanked  land  of  Lipson  Bay.  The  fences  of  these  allotments 
were  carried  across  the  above-mentioned  drain  and  rested  on  the 
cliff.  The  purchaser  took  possession  in  1806,  and  continued 
possessed  until  1826,  when  he  died,  leaving  two  daughters  his 
co-heiresses,  one  of  whom,  and  the  husband  of  the  other,  were 
the  present  plaintiffs.  The  case  then  went  on  to  state  facts 
which  raised  the  question  whether  or  not  the  purchaser,  in  and 

[  ♦866  1  after  1807,  had  exercised  acts  of  ownership  over  *the  recesses 
between  the  points  of  the  cliff,  which  acts  had  been  acquiesced 
in  by  the  owners  of  the  Lipson  Ground  estate.  The  present 
action  was  brought  for  cutting  down  some  trees  planted  in  the 
recesses  by  the  purchaser.  The  questions  for  the  opinion  of 
the  Court  were:  first,  whether  the  ownership  of  the  recesses 
and  quay  was  in  the  Crown  before  the  passing  of  the  Act  for 
embanking  Lipson  Bay  ?  Secondly,  if  not,  whether  any  estate 
or  interest  in  them  passed  to  the  defendant  by  the  conveyance 
of  the  Lipson  Ground  estate  to  him  in  1824,  so  as  to  support  his 
plea  of  liberum  tenementum  ?     This  case  was  now  argued  by 

CampheU,  for  the  plaintiffs  : 
The  defendant,  to  support  his  plea  of  liberum  tenementum, 
should  have  proved  that  he  had  a  freehold  in  the  recesses  in 
question,  and  also  a  right  of  entry  at  the  time  of  the  trespass. 
He  gave  no  proof  of  either.  He  shewed  no  conveyance,  nor  did 
it  appear  that  he,  or  those  under  whom  he  claimed,  had  exercised 
any  act  of  ownership  over  the  recesses.  They  are  described  in 
the  case  as  having  been  covered  with  sea-weed  and  beach.  This 
does  not  correspond  with  the  description  also  given  in  the  case 
of  that  part  of  the  Lipson  Ground  estate  which  adjoined  the 
sea-shore,  and  which  is  said  to  have  been  overgrown  with 
brushwood  and  old  trees.  It  was  not  necessary  for  the  plaintiffs 
to  shew  conclusively  to  whom  these  recesses  belonged;  it  is 
sufficient  that  they  might  have  belonged  to  the  Crown ;  and  in 
the  absence  of  express  proof,  the  presumption  in  favour  of  the 


VOL.  xxxvn.]     1832.    K.  B.     8  B.  &  AD.  866—868.  563 

Grown  may  extend  to  all  land  between  the  low  water  mark  and  Lowe 
the  high  water  of  the  ordinary  spring  tides.  This  is  the  sense  ^govett. 
of  the  passage  in  Hale,  De  Jure  Maris,  c.  4,  *p.  12  (Harg.  Law  [  *867  ] 
Tracts),  where  it  is  laid  down,  that  ''It  is  certain,  that  that 
which  the  sea  overflows  either  at  high  spring  tides,  or  at 
extraordinary  tides,  comes  not  as  to  this  purpose  («.e.  as  to  the 
King's  right  of  property),  under  the  denomination  of  littiia  maris.** 
That  part  of  the  shore  which  is  above  the  common  high  water 
mark,  but  below  the  height  of  the  ordinary  spring  tides,  though 
perhaps  it  does  not  necessarily  belong  to  the  King,  may  do  so ; 
and  will  be  presumed  to  have  done  so  in  a  case  like  this,  no  proof 
being  offered  to  the  contrary.  At  all  events  it  does  not  appear, 
either  by  the  recital  of  the  Act  or  otherwise,  that  the  recesses 
belonged  to  the  Lipson  Ground  estate.  (He  then  proceeded  to 
argue,  in  the  second  place,  that  the  defendant's  title  was,  at  all 
events,  barred  either  by  disseisin  and  a  descent  cast,  or  by  twenty 
years'  adverse  possession.) 

FoUettf  contra  : 
The  plaintiffs  were  not  entitled,  on  an  issue  upon  the  plea 
of  liberum  tenenientum,  to  shew  that  the  defendant's  right  of  entry 
was  gone;  but  if  they  meant  to  rely  on  a  possessory  right 
grounded  on  adverse  possession,  such  matter  ought  to  have  been 
specially  replied.  Twenty  years'  adverse  possession  does  not 
shift  the  freehold,  but  only  changes  the  right  of  entry ;  it  is, 
therefore,  no  answer  to  the  plea  of  liberum  tenementum.  And  it 
cannot  be  necessary,  upon  that  plea,  to  prove  both  the  title  to 
the  soil  and  freehold,  and  also  the  right  of  entry;  the  form 
of  the  plea  shews  this.  If  it  were  otherwise,  the  plaintiff  would 
have,  all  the  advantage  of  replying  double.  In  replying  a 
possessory  title  grounded  on  the  Statute  of  Limitations  or  a 
demise  *for  years,  the  freehold  is  confessed ;  the  right  of  entry  [  •868  ] 
only  is  denied  (i).  But,  further,  no  adverse  possession  was 
proved,  as  to  these  recesses.  (He  then  went  into  the  facts 
bearing  upon  this  point.)  As  to  the  effect  of  the  Act  of  Parlia- 
ment, the  recesses  were  not  the  property  of  the  Crown  before  the 
Act,  and  did  not,  therefore,  pass  to  the  embankment  Company 
under  it. 

(1)  See  Lambert  Y.  Stroothery  Willes.  218. 
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Lowa  (Lord  Tbntbrdbn,  Ch.  J. :  The  Act  only  speaks  of  land  "  daily 

GoYBTT.      overflowed  by  the  sea.") 

So  much  only  as  is  covered  by  the  ordinary  high  water  is  to  be 
considered  as  sea-shore,  and,  as  such,  presumed  to  belong  to  the 
Crown  or  the  lord  of  the  manor,  where  there  is  no  evidence 
of  other  ownership :  Hale,  De  Jure  Maris,  part  1,  c.  4,  p.  12, 
c.  6,  p.  25.  In  BlundeU  v.  CatteraU  (i)  Baylby,  J.  says,  "  By  the 
sea-shore  I  understand  the  space  between  the  ordinary  high  and 
low  water  mark."  Lands  which  are  not  overflowed  by  the  medium 
tides  must  be  presumed  to  belong,  not  to  the  Crown  but  the  owner 
of  the  adjacent  land. 

Campbell,  in  reply : 

There  is  no  sufficient  authority  for  saying  that  the  right  of  the 
Crown,  as  against  the  title  of  a  subject,  unsupported  by  proof  as 
in  this  case,  does  not  extend  over  the  whole  beach,  up  to  the 
highest  mark  of  the  spring  tides.  Nothing  is  adduced,  beyond 
presumption,  to  shew  that  the  recesses  were  part  of  the  Lipson 
Ground  estate.  The  words  of  the  Act  are  not  to  be  taken  as 
confining  the  grant  to  what  was  literally  overflowed  by  the 
tide  every  day;  they  are  meant  to  include  the  sea-beach 
generally. 

[  869  ]       Lord  Tbntbrdbn,  Ch.  J. : 

I  am  of  opinion  that  the  defendant  is  entitled  to  judgment. 
The  Act  of  Parliament  authorising  the  grant  under  which  the 
plaintiff  claims,  makes  mention  in  its  recital  of  land  ''daily  over- 
flowed by  the  sea,"  which  it  vests  in  a  company  of  proprietors. 
Assuming  that  those  words  mean  only  land  ordinarily  overflowed 
by  the  sea,  still  the  recesses  in  question  do  not  come  within  that 
description.  If  these,  then,  did  not  belong  to  the  Company  or 
the  Crown,  whose  property  were  they?  The  common  presumption 
would  be,  that  they  belonged  to  the  owner  of  the  adjoining  estate. 
It  is  urged,  that  the  description  given  of  them  in  the  case  is 
inconsistent  with  that  supposition,  it  being  said  there,  that  the 
northern  side  of  the  estate  is  a  declivity  overgrown  with  brushwood 
(1)  24  B.  £.  353,  381  (5  B.  &  Aid.  268,  304). 
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and  trees,  whereas  these  recesses  appear  to  be  covered  with  sea-  Lows 
weed  and  beach;  but  I  do  not  think  the  former  part  of  this  ao^rrr. 
description  ought  to  be  so  construed  as  to  exclude  from  the 
estate  those  pieces  of  ground  which  lie  low  and  adjoining  the 
sea-shore,  and  would,  according  to  the  usual  presumption,  be 
considered  as  belonging  to  the  owner  of  the  adjacent  land. 
As  to  the  remaining  question,  it  appears  to  me  that  the  case 
furnishes  no  sufficient  proof  of  an  adverse  possession,  and  there- 
fore there  is  no  occasion  to  determine  the  point,  whether,  to 
a  plea  of  liberum  tenementurriy  the  Statute  of  Limitations  must 
be  specially  replied;  of  which  I  should  have  desired  time  to 
consider. 

LiTTLEDALE,  J.  : 

The  Company  could  only  grant  what  was  in  the  Crown,  that 
is,  the  ground  between  the  ordinary  high  and  low  water  mark ; 
if,  therefore,  the  purchaser  under  whom  the  plaintiffs  claim  had 
any  property  *in  these  recesses,  it  could  not  be  by  the  Company's  [  •870  ] 
grant.  He  might  indeed  have  had  a  right  by  adverse  possession 
sufficient  to  ground  an  action  against  a  trespasser,  but  of  that 
there  is  not  sufficient  proof.  Then  it  is  said,  that,  according  to 
the  description  given  in  this  case  of  the  northern  extremity  of  the 
Lipson  Ground  estate,  these  recesses  cannot  have  formed  part 
of  it.  But  the  proprietor  of  that  estate  was  entitled  to  the  land 
as  far  as  the  point  at  which  the  King's  right  to  the  sea-shore 
terminates.  Down  to  that  point,  the  land  covered  with  beach 
and  sea-weed,  as  these  recesses  are  described  to  have  been, 
would  of  common  right  belong  to  the  owner  of  the  adjoining 
estate,  and  I  do  not  think  that  right  is  excluded  by  the  manner 
in  which  the  northern  extremity  of  the  estate  is  described  in  the 
case.  Whether  those  spots  formed  part  of  what  was  called  the 
Lipson  Ground  estate  or  not,  they  appear  by  the  case  to  have 
belonged  to  the  owner  of  that  estate.  It  is  contended  that  the 
land  up  to  the  top  of  the  ordinary  spring  tides  might  have  been 
in  the  Crown ;  but  it  does  not  appear  that  the  Crown  ever  made 
any  claim  to  it,  or  exercised  any  act  of  ownership  upon  it.  No 
question  arises  on  the  alleged  adverse  possession,  for  that  fact  is 
not  sufficiently  proved. 
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Lowe         Pabke,  J. : 

V, 

CtovBTT.  It  is  unnecessary  in  this  case  to  deliver  any  judgment  on  the 
question,  whether  or  not  a  twenty  years'  adverse  possession 
should  be  replied  specially  to  the  plea  of  liberum  tenementum; 
though  I  have  an  opinion  on  that  subject.  The  land  in  question 
here  was  above  the  ordinary  high  water  mark,  and  the  plaintiffs, 
therefore,  upon  the  case  as  stated,  could  not  entitle  themselves 

[  'STi  ]  to  it  under  the  Crown,  or  the  Company  *who  derived  their  title 
from  the  Crown.  In  the  absence  of  proof  to  the  contrary,  the 
presumption  as  to  such  land  is  in  favour  of  the  adjoining 
proprietor;  and  there  was  no  proof  here  of  adverse  possession. 
The  judgment  must,  therefore,  be  for  the  defendant. 

Taunton,  J.  concurred. 

Judgment  for  the  defendant. 


1832.  WYATT  V.  HAEEISON  (I). 

JiMA  12 

(3  Bam.  &  Adol.  871-876 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  237.) 

[  871  ]  rn^Q  possessor  of  a  house  which  is  not  ancient,  cannot  maintain  an 

action  against  the  owner  of  adjoining  land,  for  digging  away  that  land, 
BO  that  the  house  falls  in;  and,  therefore,  where  a  declaration  stated 
that  A.  was  lawfully  possessed  of  a  dwelling-house,  adjoining  to  a 
dwelling-house  of  B.,  and  that  B.  dug  into  the  soil  and  foundation  of 
the  last-mentioned  house  so  negligently,  and  so  near  to  the  plaantifrs 
house  that  the  wall  of  the  latter  house  gave  way ;  on  demurrer  to  so 
much  of  the  declaration  as  alleged  the  digging  so  near,  &c.  the  defendant 
had  judgment. 

But  if  it  had  appeared  that  the  plaintiff's  house  was  ancient ;  or  if  the 
complaint  had  been  that  the  digging  occasioned  a  falling  in  of  soil  of  the 
plaintiff,  to  which  no  artificial  weight  had  been  added,  qwert,  whether 
an  action  would  not  have  lain  ? 

Case.  The  last  count  of  the  declaration  stated  that  the  plaintiff 

before  and  at  the  time,  &c.  was  lawfully  possessed  of  and  dwelt 

with  her  family  in  a  certain  dwelling-house  situate  at,  &c.  and 

contiguous  and  next  adjoining  to  a  certain  dwelling-house  of  the 

defendant  with  the  appurtenances,  there  also  situate :  that  the 

defendant  by  his  workmen  and  servants,  was  rebuilding  his  said 

(1)  Cited  by  several  of  the  con-      1881)6  App.Cas.  740;  50L.  J.Q.B. 
suited  Judges   in  Dalton  v.  Angus      689. — ^R.  C. 
(appeal  from  Angus  y.  Dalian,  H.  L. 
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dwelling-house,  with,  &e.,  and  in  so  doing  was  digging  into  the  Wyatt 
soil  and  foundation  thereof,  and  near  and  adjoining  to  the  soil  harbibok. 
and  foundation  of  the  said  dwelling-house  of  the  plaintiff.  Yet 
defendant,  well  knowing  the  premises,  but  intending  to  injure 
the  plaintiff,  and  to  annoy  her  in  the  possession  of  her  said 
dwelling-house,  afterwards,  and  whilst  the  defendant  was  so 
rebuilding  his  said  dwelling-house,  and  so  digging  into  the  soil 
and  foundation  thereof,  and  near  and  adjoining  to  the  soil  and 
foundation  of  the  said  dwelling-house  of  *the  plaintiff,  to  wit,  [  •872  ] 
on,  &c.  dug  so  negligently,  carelessly,  and  improperly  into  the 
soil  and  foundation  of  the  said  dwelling-house  of  him  the 
defendant,  and  so  near  to  the  soil  and  foundation  of  the  said 
dwelling-house  of  the  plaintiff,  that  by  reason  thereof  the  wall 
of  the  said  dwelling-house  of  the  plaintiff,  standing  and  being 
upon  the  soil  and  foundation  of  hei"  said  dwelling-house,  and 
next  to  and  adjoining  the  soil  and  foundation  of  the  said 
dwelling-house  of  the  defendant,  sank,  and  gave  way,  and 
became  and  was  greatly  weakened,  loosened,  and  damaged; 
by  means  whereof  the  plaintiff  was  prevented  from  carrying  on 
her  business  in  her  said  dwelling-house,  and  was  put  to  great 
expense,  &c. 

Plea,  to  all  the  matters  in  the  above  count  alleged  except  the 
part  herein-after  mentioned,  not  guilty ;  and  as  to  so  much 
of  that  count  as  related  to  the  defendant's  digging  into  the  soil 
and  foundation  of  the  said  dwelling-house  of  him  the  defendant, 
so  near  to  the  soil  and  foundation  of  the  said  dwelling-house 
of  the  plaintiff  that  by  reason  thereof,  &c.,  the  defendant 
demurred  generally.  Joinder  in  demurrer.  This  demurrer  was 
argued  in  last  Easter  Term  (i). 

Talfourd,  for  the  defendant : 

The  question  is  whether,  if  a  party  occupy  premises  which 
adjoin  those  of  another  person,  and  which  are  injured  by  the 
act  of  that  person,  in  digging  near  the  extremity  of  his  own 
ground,  he  is  entitled,  merely  by  reason  of  the  propinquity, 
to  recover  against  the  neighbour  by  whose  act  such  injury  was 
occasioned.     The  cases  applicable  to  this  subject  are  reviewed 

(1)  Before  Lord  Tenterden,  Ch.  J.,  Littledale,  Parke,  and  Patteson,  JJ. 
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Wtatt  in  Peytan  v.  The  Mayor  and  Commonalty  of  *London  (i) ;  which 
Habbibon.    was  an  action  for  damage  occasioned  by  the  defendants  in  pulling 

[  'STS  ]  down  their  house,  without  shoring  up  that  of  the  plaintiflF,  which 
adjoined  it :  and  the  Court  there  held,  that  as  the  plaintiff  shewed 
no  right  to  have  his  house  supported  by  that  of  the  defendants, 
he  could  not  recover.  So  here,  the  plaintiff  shews  no  right  to 
have  her  land  supported  by  the  defendant's.  It  is  said  in  Com. 
Dig.  Action  on  the  Case  for  a  Nuisance  (C)  citing  2  EoU.  Abr. 
Trespass,  (I)  pi.  1(2),  and  1  Siderfin,  167  (Palmer  v.  Fleshees), 
that  no  action  lies  if  a  man  build  a  house  and  make  cellars 
upon  his  soil,  whereby  a  house  newly  built  in  an  adjoining  soil 
falls  down.  In  the  present  case  it  may  be  assumed  that  the 
house  was  newly  built,  for  nothing  appears  to  the  contrary. 
Roberts  v.  Read{s),  and  Jones  v.  Bird  (4),  are  distinguishable: 
there  the  defendants,  who  were  held  liable,  acted,  not  upon  a 
common  law  right,  but  by  a  special  authority,  operating  against 
the  rights  of  the  public ;  and  in  what  they  did  they  were  not 
using  property  of  their  own. 

[  874  ]  Manself  contra  : 

The  declaration,  so  far  as  it  is  demurred  to,  is  in  no  essential 
particular  different  from  that  in  Smith  v.  Martin  (5),  upon  which 
the  plaintiff  had  judgment.  In  Roberts  v.  Read  (3)  the  declara- 
tion was,  substantially,  for  digging  so  near  the  plaintiff's  wall 
that  it  was  weakened  and  fell.  In  Peyton  v.  The  Mayor  of 
London  (i)  it  may  have  been  the  duty  of  the  plaintiff  to  shore 
up  his  own  house  ;  but  that  case  was  different  from  this ;  there 

(1)  33  R.  R.  311  (9  B.  &  C.  725).  built  his  house  sonearB.'s  land;  for 

(2)  The  whole  passage  in  Bolle  is  he  by  his  act  cannot  hinder  B.  from 
as  follows :  **!£  A.  be  seised  in  fee  of  making  the  best  use  of  his  own  land 
copyhold  land  next  adjoining  the  land  that  he  can.  Pasch.  15  Car.  B.  B. 
of  B.,  and  A.  erect  a  new  house  on  between  PTt'We  and  3f lin^fer/cy ,  by  the 
his  copyhold  land,  and  some  part  of  Court,  after  a  verdict  for  the  plaintiff, 
the  house  is  erected  on  the  confines  But  sembUy  that  a  man  who  has  land 
of  his  land  next  adjoining  the  land  next  adjoining  my  land  cannot  dig 
of  B. ;  if  B.  afterwards  digs  his  land  his  land  so  near  mine  that  thereby 
60  near  the  foundation  of  A.'s  house  my  land  shall  go  into  his  pit ;  and, 
(but  no  part  of  the  land  of  A.)  that  therefore,  if  the  action  had  been 
thereby  the  foundation  of  the  house,  brought  for  that,  it  would  lie.*' 

and  the  house  itself,  fall  into  the  pit,  (3)  14  E.  R.  335  (16  East,  215). 

yet  no  action  lies  by  A.  against  B.,  (4)  24  R.  R.  579  (5  B.  &  Aid.  837). 

because  it  was  A.'s  own  fault  that  he  (5)  2  Saund.  394,  400. 
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the  proceeding  which  endangered  the  plaintiff's  house  was  Wtatt 
apparent,  and  he  therefore  had  warning  to  secure  himself  against  habbisok. 
the  probable  injury :  but  where,  as  in  this  instance,  the  mischief 
is  done  by  mining  under  ground,  an  operation  which  is  secret, 
or  of  which,  at  least,  the  neighbour  cannot  be  aware  so  as  to 
guard  himself  against  its  effect,  the  party  carrying  on  the  work 
is  boand  to  give  his  neighbour  notice,  and  moreover  to  use  such 
reasonable  care  in  doing  the  work  that  mischief  may  not  ensue : 
Massey  v.  Goyder  (i) ;  and  if  injury  be  complained  of,  it  rests 
with  him  to  shew  that  he  used  proper  care.  Jones  v.  Bird  (2) 
also  supports  this  view  of  the  case.  In  Sutton  v.  Clarke  (s), 
GiBBs,  Ch.  J.  says  that  where  an  individual,  "for  his  own 
benefit,  makes  an  improvement  on  his  own  land  according  to 
his  best  skill  and  diligence,  and  not  foreseeing  it  will  produce 
any  injury  to  his  neighbour,  if  he  thereby  unwittingly  injure  his 
neighbour,  he  is  answerable."  In  a  case,  however,  like  the 
present,  the  party  carrying  on  the  work  must  know  that  he  is 
occasioning  injury  to  his  neighbour. 

Talfourd^  in  reply :  [  876  ] 

The  allegation  of  the  plaintiff  which  is  demurred  to  is,  not 
that  the  defendant  dug  so  carelessly,  but  that  he  dug  so  near 
to  the  plaintiff's  foundation  that  damage  ensued.  These  aver- 
ments are  divisible,  and  the  one  objected  to  may  and  ought 
to  be  demurred  to  by  itself :  Pinkney  v.  The  Inhabitants  of  East 
Hundred  (4),  Powdick  v.  Lyon  (5). 

(LrTTLBDALE,  J. :  Can  the  averment  of  negligence  here  be 
separated  from  the  rest  of  the  sentence  ?) 

The  negligence,  and  the  digging  near  to  the  plaintiff's  land, 
are  distinct  propositions.  The  defendant  here  was  acting  on  a 
common  law  right :  if  there  was  any  peculiarity  in  the  circum- 
stances which  could  render  him  liable  at  the  suit  of  the  plaintiff 
for  what  he  so  did,  the  plaintiff  ought  to  have  shewn  it. 

Cur.  adv.  vult. 

(1)  4  Car.  &  P.  161.  (4)  2  Saund.  379. 

(2)  24  E.  B.  579  (5  B.  &  Aid.  837).  (5)  11  East,  565. 

(3)  16  B.  E.  563,  570  (6  Taunt.  29,  44). 
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Lbpbvrb     to  enter  a  nonsuit  on  the  objection.    A  rule  nm  having  been 
Boyle.       obtained  for  that  purpose, 

Campbell  and  Hill  now  shewed  cause  : 

The  action  is  properly  brought  by  the  present  plaintiffs.  The 
policy  of  insurance  being  by  deed,  which  was  executed  by  the 
plaintiffs,  they  only,  and  not  the  members  of  the  association, 
would  have  been  liable  to  be  sued :  Scliack  v.  Anthony  (i).  The 
funds  of  the  Company  are  vested  in  them  ;  an  account  is  kept  in 
a  banking-house  in  their  names  ;  and  the  sum  paid  to  the  defen- 
dant was  out  of  monies  invested  in  the  plaintiffs'  names  with 
those  bankers.  The  defendant  has,  by  his  receipt,  acknowledged 
that  he  received  the  money  due  on  the  policy  from  the  trustees 
of  the  company.  Then,  if  this  money  may  be  recovered  back, 
the  trustees  must  be  the  proper  persons  to  sue.  If,  instead  of 
money,  the  defendant,  by  false  representations,  had  obtained 
[  •879  ]  possession  of  any  goods  and  *chattels  of  the  Company,  and  he 
had  refused  to  deliver  them  back,  but  had  acknowledged  that 
he  received  them  from  the  trustees,  they  might  have  maintained 
trover.  It  is  not  competent  for  the  defendant,  who  has  so  dealt 
with  the  trustees,  to  say  that  the  money  is  that  of  some  other 
person;  as  between  him  and  them,  it  must  be  taken  to  be 
theirs. 

White,  contra  : 

The  defendant  is  not  estopped  by  his  having  treated  with  the 
plaintiffs  as  trustees ;  for,  after  the  money  had  been  paid,  the 
secretary  of  the  Company,  in  his  letter,  giving  him  notice  to 
refund,  stated  that  the  Board  would  have  to  call  upon  him.  And 
if  he  is  not  estopped,  it  is  quite  clear  that  the  action  ought  to 
have  been  brought  in  the  names  of  all  the  members  of  the 
Company:  1  Wms.  Saunders,  164,  note  (1).  It  is  true,  the 
payment  was  made  in  this  case  by  a  cheque  on  the  bankers  with 
whom  the  money  was  placed  by  the  present  plaintiffs,  but  it  was 
so  placed  pursuant  to  the  directions  of  the  trust  deed  ;  and  it  was 
not  competent  to  the  members  of  this  association  to  transfer  to 
others  the  right  of  bringing  actions,  which  the  law  vested  in  all 

(1)  1  M.  &  S.  573. 


VOL.  xxxvn.]      1882.    K.  B.     8  B.  &  AD.  879—880.  573 

the  parties  interested,  for  a  mere  right  of  action  cannot  be      Lbvbvbe 
transferred :  Go.  Litt.  214  a,  266  a.  Boylb. 

Lord  Tenterden,  Ch.  J. : 

The  policy  of  assurance  was  executed  by  the  three  plaintiffs 
under  their  hands  and  seals ;  they  only  could  have  been  sued 
upon  that  policy.  The  money  received  by  the  defendant  was 
paid  out  of  funds  lodged  with  bankers  in  the  plaintiffs'  names. 
Under  these  pecuhar  circumstances  I  am  of  opinion  that  the 
action  was  maintainable  in  the  names  of  the  three  trustees. 

LiTTLEDALB,  J.  :  [  880  J 

I  agree  that  it  is  not  competent  for  such  an  association  as  this 
to  transfer  to  a  few  of  its  members  the  right  of  bringing  actions, 
which,  by  law,  is  vested  in  all ;  but  if  a  party,  instead  of  con- 
tracting with  all  the  members  of  such  a  Company,  choose  to 
contract  with  three  trustees,  in  whom  the  property  of  all  is 
vested,  and  afterwards  in  virtue  of  that  contract  to  receive  money 
from  those  trustees  to  which  he  has  no  right,  I  think  it  is  not 
competent  to  that  party  to  say  that  they  are  not  the  persons 
entitled  to  sue  for  it.  In  this  case,  then.  Miss  Simpson  having 
originally  contracted  with  the  trustees  and  they  with  her,  and 
the  defendant,  the  assignee  of  the  pohcy,  having  received  the 
money  from  them,  the  action  is  well  brought  in  their  names  to 
recover  it  back. 

Pabke,  J. : 

It  appears  to  me  perfectly  clear  that  this  action  is  well  brought 
by  the  three  trustees.  They  originally  contracted  by  deed  ;  that 
was  assigned  to  the  defendant,  and  he  received  the  money  from 
them.  That  money  having  been  placed  with  bankers  in  the 
names  of  the  trustees,  was,  in  my  opinion,  their  money,  as 
much  as  a  sum  would  be  mine,  which  I  myself  had  put  into  my 
banker's  hands. 

Taunton,  J.  concurred. 

RtUe  discharged. 
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1832.  SATJNDEES  v.  ASTON. 

Juns^Z,  ^^  ^^^  ^  ^^^^  881—887  ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  265.) 

[  881  J  ^  patent  was  taken  out  for  improyements  in  making  buttons.    The 

specification  stated  the  improvement  to  consist  in  the  substitution  of  a 
flexible  material  for  metal  shanks,  and  it  described  the  mode  in  which 
this  material  might  be  fixed  to  the  intended  button,  and  made  to  pro- 
ject from  it  in  the  necessary  condition  for  use,  by  the  help,  among  other 
things,  of  a  metal  collet  or  ring  with  teeth.  Neither  the  construction  of 
the  button,  nor  the  application  of  a  flexible  shank,  was  new ;  the  use  of 
the  toothed  ring,  as  described  in  the  specification,  was  so,  but  this  was 
not  stated  to  be  the  subject-matter  of  the  invention ;  and  it  appeared 
by  the  specification  that  the  effect  produced  by  it  might  be  brought  about 
in  other  modes,  which  the  plaintiff  had  also  used : 

Held,  that  the  patent  was  not  maintainable,  since  the  invention  con- 
sisted only  in  combining  two  things  which  were  not  new,  cuid  the  use  of 
the  toothed  ring  in  forming  the  flexible  shank,  though  new,  was  not  the 
object  of  the  invention,  but  only  a  mode,  among  others  which  were 
already  known,  of  carrying  it  into  effect. 

Case  for  infringing  a  patent.  At  the  trial  before  Lord 
Tenterden,  Gh.  J.,  at  the  sittings  in  London  after  Michaelmas 
Tenn,  1831,  it  appeared  that  the  plaintiff's  patent,  obtained  in 
1825,  was  for  the  sole  making,  using,  &c.  of  his  invention  of 
"  certain  improvements  in  constructing  or  making  buttons."  In 
the  specification  enrolled  in  Chancery  the  plaintiff  stated  the 
nature  of  his  invention  as  follows:  ''My  said  improvements  in 
the  constructing  or  making  buttons  consist  in  the  substitution 
of  a  proper  soft  and  flexible  material  or  materials  in  the  place 
of  metal  shanks  upon  the  backs  or  bottoms  of  buttons  of  certain 
descriptions,  and  which  said  flexible  material  or  materials  afford 
the  means  of  affixing  such  buttons  to  garments  with  far  greater 
convenience  and  neatness  than  where  metal  shanks  are  employed. 
The  buttons  are  such  as  I  have  manufactured  under  a  patent 
granted  to  me  by  his  late  Majesty  King  George  the  Third,  dated 
the  4th  of  November,  in  the  fifty-fourth  year  of  the  reign  of  his 
said  late  Majesty,  for  my  invention  of  a  new  and  improved 
method  of  manufacturing  buttons;  and  as  such  method  is 
peculiar  to  me,  I  shall  proceed  to  fimiish  such  a  description 
thereof  as  is  necessary  to  the  proper  understanding  of  my  present 
[  '882  ]  improvements  thereon,  ♦accompanied  by  explanatory  drawings." 
The  specification  then  went  on  to  describe,  with  the  assistance 
of  drawings,   the   plaintiff's   mode  of   manufacturing    covered 
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buttons  according  to  the  invention  referred  to  in  the  former  Saukdbbb 
patent,  and  the  new  improvement  which  was  the  subject  of  the  astok. 
patent  now  in  question.  Except  as  regarded  the  improvement 
by  the  substitution  of  a  flexible  for  a  metal  shank,  it  did  not 
appear  that  the  processes  under  the  two  patents  materially 
differed.  The  button  was  made  by  placing  a  circular  plate  of 
metal,  or  other  unyielding  substance  (having  attached  to  it  the 
flexible  material  intended  for  the  shank)  on  a  piece  of  cloth  of  the 
same  circular  form,  but  larger,  so  that,  in  the  process  after 
mentioned,  the  cloth  would  overlap  the  metal  on  the  upper  side. 
A  glutinous  material  was  introduced  between  them,  and  the 
pieces  of  cloth  and  metal,  in  this  position,  were  laid  upon,  and 
eoncentrical  with,  the  mouth  of  a  cylindrical  mould  or  barrel, 
and  were  forced  down  it  by  a  hollow  cylindrical  implement  called 
a  charger,  which  pressed  the  several  materials  together.  The 
edges  of  the  cloth,  which  rose  up  round  the  sides  of  the  metal 
plate  when  forced  into  the  mould,  were  then,  by  another  instru- 
ment, pressed  down,  and  bent  over  the  upper  surface  of  the  plate, 
which  formed  the  back  of  the  intended  button ;  they  were  after- 
wards secured  by  a  toothed  steel  collet  or  ring  (also  used  for  this 
purpose  under  the  former  patent),  which  was  introduced  into  the 
mould  with  its  circle  of  teeth  downwards.  The  points  of  these 
(it  was  stated)  *'  seize  hold  of  and  penetrate  into  the  pieces  so 
bent  over ;  and  when  the  final  pressure  is  given,  they  materially 
serve  to  hold  the  materials  forming  the  intended  button  firmly 
together ;  the  teeth  being  bent,  *clenched,  or  turned,  by  coming  [  •883  ] 
into  contact  with  the  metal  plate  which  bears  the  flexible  material 
forming  the  substitute  for  the  metal  shank."  A  particular  detail 
was  given  of  the  mode  in  which  this  flexible  material  was  applied 
to  the  metal  plate  on  that  side  which  formed  the  back  of  the 
button,  so  that  when  the  ring  or  collet  had  been  put  in,  and  the 
whole  finally  pressed  down,  the  button  came  out  complete,  with 
the  part  intended  for  the  shank  projecting  from  the  centre,  and 
ready  for  the  tailor's  needle.  The  specification  stated  several 
modes  (in  addition  to  that  first  described)  in  which  materials 
of  different  kinds  might  be  applied  to  the  metal  plate,  to  be  made 
into  shanks  by  the  above  process  ;  and  it  concluded  as  follows  : 
"  I  again  repeat  that  I  hereby  claim  as  my  invention,  and  the 


576  1832.     K.  B.     8  B.  &  AD.  888—884.  [b.r. 

saunoebs  object  of  this  my  said  patent,  the  substitution  of  a  proper  soft 
abtox.  ^^i  flexible  material  or  materials  in  place  of  metal  shanks,  to  all 
such  buttons  as  may  be  formed  in  the  various  methods  herein 
described."  It  appeared  in  evidence  that  the  plaintiff  had  lately 
made  some  slight  improvement  on  the  processes  described  in  the 
specification,  by  causing  the  flexible  material  to  be  pinched  up  in 
the  centre,  so  as  to  project  in  the  manner  above  described,  without 
any  assistance  (which,  under  the  above  described  plan,  was 
derived)  from  the  collet.  It  was  further  proved  that  flexible 
shanks  to  buttons  had  been  in  use  long  before  the  plaintiff  took 
out  either  of  his  patents.  Some  evidence,  too,  was  given  for  the 
defendant,  to  shew  that  these  shanks  had  been  made  in  one 
or  more  of  the  particular  modes  pointed  out  in  the  specification ; 
but  it  was  also  contended,  on  the  defendant's  part,  that,  at  all 
events,  the  patent  in  question  was,  in  substance,  only  for  the 
[  •ssi  ]  application  of  *flexible  shanks  to  the  button  formerly  constructed 
by  the  plaintiff,  and  therefore,  that  as  the  invention  consisted 
merely  in  combining  two  things,  neither  of  which  was  new, 
though  the  particular  things  had  not  been  combined  before,  the 
patent  was  bad;  and  Brunton  v.  Hawke8(i)  was  cited.  Lord 
Tenterden  directed  a  nonsuit,  giving  leave  to  move  to  enter 
a  verdict  for  the  plaintiff.  A  rule  nm  having  been  obtained  for 
this  purpose, 

Sir  James  Scarlett  and  Rotch  now  shewed  cause,  and  again 
urged  the  objection  above  stated,  observing,  that,  at  all  events, 
the  patent  was  taken  out  for  more  than  the  specification 
warranted,  as  the  latter  disclosed  nothing  new  but  the  applica- 
tion of  flexible  shanks  made  in  a  particular  manner,  to  a  button 
for  which  a  former  patent  had  been  granted  and  had  expired. 

The  Attorney-General,  F.  Pollock,  and  HiU,  contra: 

The  patent  is  for  a  new  article,  described  in  the  specification, 
namely,  a  button  of  the  kind  there  described,  with  a  flexible 
shank  of  a  particular  kind.  It  is  true,  flexible  shanks  have  been 
used  before,  but  this  patent  is  for  one  formed  and  attached  to 
the  button  by  a  new  system  of  machinery.  The  combination 
(1)  23  E.  E.  382  (4  B.  &  Aid.  641). 
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here  is  not  the  same  as  that  under  the  former  patent,  for  the     Saundbbs 
collet  performs  an  entirely  new  office,  in  assisting  to  compress       aston. 
and  raise  up  the  material  forming  the  flexible  shank :  before,  it 
merely  fastened  down  the  edges  of  cloth  at  the  back  of  the  button, 
the  shank  being  of  metal,  and  affixed  to  the  plate,  over  which,  in 
both  buttons,  the  cloth  is  stretched. 

LoBD  Tenterdbn,  Ch.  J. :  [  88S  ] 

I  am  of  opinion  that  the  nonsuit  was  right.  It  is  stated  early 
in  the  plaintiff's  specification,  that  his  improvements  consist  in 
''  the  substitution  of  a  flexible  material  in  the  place  of  metal 
shanks  on  buttons."  Before  this  patent  was  obtained,  the 
plaintiff  had  obtained  another,  for  a  mode  of  manufacturing 
buttons  with  metal  shanks.  Flexible  shanks  had  been  known 
long  before.  The  present  specification  describes  the  mode  of 
substituting  one  for  the  other.  A  great  part  of  it  merely  repeats 
the  process  employed  under  the  former  patent,  when  meta^ 
shanks  were  used ;  and  with  regard  to  the  modes  of  putting  on 
the  flexible  shank,  there  was  evidence  that  such  shanks  had  been 
put  on  buttons  for  many  years  before,  in  several  of  the  ways 
described  by  the  plaintiff.  It  has  been  ingeniously  contended 
that  there  was  a  novelty,  at  least,  in  the  application  of  the 
toothed  collet  to  the  production  of  a  flexible  shank  under  the 
present  patent.  But  the  collet  itself  is  not  new  ;  and  although 
it  is  said  in  one  part  of  the  specification,  that  the  teeth  of  the 
collet,  when  it  is  pressed  down,  "materially  serve  to  hold  the 
materials  forming  the  intended  button  firmly  together,"  the 
teeth  being  bent  by  coming  in  contact  with  the  plate  which 
bears  the  flexible  substitute  for  metal  shanks,  yet  it  does  not  any 
where  appear  from  the  specification,  that  the  patentee  relies  upon 
this  collet  as  the  material  part  of  his  invention.  He  declares 
that  his  invention  consists  in  the  substitution  of  a  soft  material 
for  the  metal  shank ;  but  he  does  not  say  a  substitution  by  the 
special  aid  of  this  collet.  And  even  assuming  that  the  collet, 
where  it  is  described  as  part  of  the  machinery,  is  meant  to  be 
represented  as  the  important  part,  then,  indeed,  if  there  were  no 
other  mode  in  which  the  object  of  the  present  invention  *could  [  '886  ] 
be  accomplished,  than  those  in  which  the  collet  is  so  used,  the 
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Saukdbbs     patent  might,  perhaps,  be  sustained ;  but  it  appears  in  evidence 
Abton.       that  this  is  not  so.    I  think,  therefore,  the  plaintiff  is  not  entitled 
to  recover. 

LiTTLEDALE,  J. : 

Neither  the  button  nor  the  flexible  shank  was  new :  and  they 
did  not,  by  merely  being  put  together,  constitute  such  an  inven- 
tion as  could  support  this  patent.  It  is  contended  that  the 
operation  of  the  collet,  under  the  present  patent,  is  new ;  but 
that  is  not  stated  in  the  specification  as  the  object  of  the 
invention,  and  it  is,  in  fact,  only  one  mode  of  carrying  it  into 
effect:  it  appears  on  the  plaintiff's  case  that  there  were  other 
ways  of  producing  the  same  result.  I  think,  therefore,  the 
nonsuit  was  right. 

Fabke,  J. : 

I  am  of  the  same  opinion.  The  specification,  after  having 
described  the  mode  of  using  the  collet,  concludes  by  repeating 
what  is  also  stated  in  the  beginning,  that  the  object  is  the 
substitution  of  a  flexible  material  in  place  of  metal  shanks. 
I  thought  at  first  we  might  infer  that  the  substitution  here 
spoken  of  meant  a  substitution  by  the  particular  method  which 
has  been  relied  upon,  namely,  by  the  toothed  collet.  If  so,  the 
patent  might  have  been  good.  But  it  does  not  appear  that  that 
is  claimed  as  a  part  of  the  invention ;  it  is  admitted  that  other 
methods  will  answer  the  purpose.  I  think,  therefore,  that  the 
plaintiff's  claim  by  this  patent  cannot  be  supported. 

Taunton,  J. : 

The  object  stated  in  the  specification  is  the  substitution  of  a 

soft  material  for  metal :  the  use  of  the  collet  is  but  one  of  the 

[  *887  ]:      modes  in  which  that  ^substitution  is  to  be  effected  ;  and  that  is 

the  only  part  of  the  process  described  in  the  specification  which 

has  a  claim  to  novelty.     The  patent,  therefore,  is  not  supported. 

Rtde  discharged. 
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REX  V.  The  JUSTICES  of  CAMBRIDGESHIEE.  i832. 

June  14. 
(3  Bam.  &  Adol.  887—890;  S.  C.  1  L.  J.  (N.  S.)  M.  C.  97.) 


A  notice  to  justices  of  a  motion  to  be  made  for  a  certiorari  **  on  behalf 
of  the  churchwardens  and  overseers  of  S."  if  signed  only  by  one  church- 
warden, is  not  a  sufficient  notice  by  the  **  party  or  parties  suing  forth  " 
the  writ,  within  the  statute  13  Qeo.  11.  c.  18,  s.  5  (1). 


[887] 


A  BULE  nisi  was  obtained  in  last  Michaelmas  Term,   for  a 
certiorari  to  remove  into  this  Court  an  order  made  by  the  above- 
mentioned  justices  in  Sessions,  commanding  the  churchwardens 
and  overseers  of  the  parish  of  Soham,  in  the  county  of  Cam- 
bridge, to  pay  over  certain  sums  of  money  collected  by  them 
under  a  poor-rate,  to  the  preceding  churchwardens  and  overseer. 
The  notice  of  application  for  a  certiorari,  given  to  two  of  the 
justices  pursuant  to  the  statute  13  Geo.  II.  c.  18,  s.  5,  began  as 
follows :  "  I,  the  undersigned,  being  one  of  the  churchwardens  of 
the  parish  of  Soham,  in  the  county  of  C,  do  hereby,  according 
to  the  form  of  the  statute,  &c.  give  you  and  each  of  you  notice 
that  his  Majesty's  Court  of  King's  Bench  will,  in  six  days,  &c.  be 
moved  on  behalf  of  the  churchwardens  and  overseers  of  the  poor 
of  the  said  parish  of  Soham  in  the  said  county,  for  a  writ  of 
certiorari,"  &c.     The  notice  was  signed  "  Thomas  Wilkin,  one  of 
the  churchwardens  of  the  said  parish."     On  cause  being  shewn 
against  the  rule  in  Hilary  Term,  several  affidavits  were  put  in, 
and,  among  them,  one  by  the  remaining  churchwarden   and 
another  by  one  of  the  overseers,  denying  that  these  *parties,       [  'sss  ] 
respectively,   had    authorized    the  notice,   and   stating  that  a 
declaration  had  been  made  by  the  remaining  overseer  to  the  same 
effect.    The  rule  was  enlarged,  and  leave  given  to  read  fresh 
affidavits  on  each  side,  which  were  accordingly  put  in,  having 
reference  both  to  the  above  point  and  to  the  more  general  merits 
of  the  application.     And  now 

F.  Pollock,  B,  Andrews,  and  Kelly  again  shewed  cause,  and 
contended,  among  other  things,  that  the  notice  was  bad,  inas- 
much as  it  was  not  given  by  the  parties  suing  forth  the  certiorari, 
as  the  statute  requires ;  to  which  point  they  cited  Rex  v.  The 

(1)  Eepealed  S.  L.  B.  Act,  1888.      tained  in  the  Quarter  Sessions  Act, 
But  see  the  proviso  as  to  notice  con-      1842  (5  &  6  Vict.  c.  38),  s.  3.— R.  C. 
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Rkx         Justices  of  Lancashire  (i).     There  the  notices  did  not  mention 

The         ^^^  name  of  the  party  intending  to  sue  out  the  writ,  but  were 

'Smbbidg^^  signed,  "Lace,  Miller,  and   Lace,  attornies;"   and   they  were 

sHiBE.       therefore  held  insufficient,  the  Court  observing  that  **  the  notice 

should  be   given   by  the   party   suing  out  the  writ,  and   that 

circumstance  should  appear  upon  the  fdce  of  the  notice  itself." 

Sir  James  Scarlett,  Talfourd,  and  Gunning,  contra  : 

This  objection  cannot  be  insisted  upon  after  the  case  has  been 
fully  discussed,  and  two  sets  of  affidavits  put  in,  upon  the 
merits.  The  object  of  the  statute  in  requiring  the  notice 
prescribed  is,  that  the  justices  may  know  against  whom  they  are 
shewing  cause.  That  purpose  is  answered  by  the  present  notice, 
which  is,  substantially,  on  behalf  of  all  the  parish  officers:  in 
Rex  V.  The  Justices  ^f  Lancashire  (i)  the  justices  were  not 
informed  as  to  the  party  applying. 

[  889  ]       Lord  Tbntbrdbn,  Ch.  J. : 

I  think  this  notice  was  not  such  as  the  Act  requires.  The 
notice  ought  to  be  within  the  terms  of  the  statute.  The  justices 
here,  looking  to  Wilkin  only,  might  be  disposed  to  shew,  as  a 
cause  for  the  writ  not  issuing,  that  he  was  not  a  proper  person 
to  make  the  application ;  but  if  he  may  say  that  he  makes  it  on 
behalf  of  the  other  parish  officers,  he  shuts  them  out  from  the 
opportunity  of  taking  that  course ;  and  in  the  present  instance  it 
turns  out  that  the  assertion  is  untrue,  for  two  of  the  four  parish 
officers  dissent  from  the  application,  and  the  assent  of  the  third 
is  doubtful. 

LiTTLBDALE,  J.  concurred. 

Farkb,  J. : 

The  justices  might  have  had  objections  to  Wilkin  as  the  person 
applying  for  this  writ,  which  they  would  not  have  to  the  other 
parish  officers:  the  notice,  therefore,  is  calculated  to  mislead 
them.  They  are  entitled  to  have  true  information  of  the  parties 
intending  to  sue  out  the  certiorari.  It  is  said  that  this  is, 
(I)  4B.  &Ald.  289. 
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substantially,  a  notice  on  behalf  of  the  other  parish  officers.    But         Rex 
it  may  be  tried  by  this  criterion.     The  party  suing  out  a  certiorari         j^e 
(and  by  whom  the  notice  ought  to  be  given),  is  required  to  enter  ^cambmdgb^ 
into  recognizances  for  prosecuting  it  with  effect,  and  for  paying        shire. 
costs,  before  the  writ  shall  be  granted  (i).    Would  the  three 
parish  officers  have  been  bound  to  do  so  on  this  application  ?    If 
not,  the  notice  here  is  not  given  by  the  proper  parties. 

Taunton,  J. :  [  890  ] 

This  is  a  stronger  case  than  Rex  v.  The  Justices  of  Lanca- 
shire (2).  The  objection  there  was  non-description,  here  it  is 
mis-description. 

The  Court  discharged  the  rule,  but  without  costs,  saying  that 
the  objection  should  have  been  taken  earlier. 


DOE  D.  E.  B.  PATTE8HALL  v,  TURF0IID(3).  ,i«32. 

^  JUM  15. 


(3  Barn.  &  Adol.  890—899 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  262.) 

Where  it  was  the  usual  course  of  practice  in  an  attorney's  office  for 
the  clerks  to  serve  notices  to  quit  on  tenants,  and  to  indorse  on  duplicates 
of  such  notices  the  fact  and  time  of  service ;  and  on  one  occasion,  the 
attorney  himself  prepared  a  notice  to  quit  to  serve  on  a  tenant,  took  it 
out  with  him  together  with  two  others  prepared  at  the  same  time,  and 
returned  to  his  office  in  the  evening,  having  indorsed  on  the  duplicate  of 
each  notice  a  memorandum  of  his  having  delivered  it  to  the  tenant ;  and 
two  of  them  were  proved  to  have  been  delivered  by  him  on  that  occasion : 

Held,  on  the  trial  of  an  ejectment,  after  the  attorney's  death,  that  the 
indorsement  so  made  by  him  was  admissible  evidence  to  prove  the  service 
of  the  third  notice. 

Ejectment.  At  the  trial  before  Littledale,  J.  at  the  Hereford 
Assizes,  1832,  it  appeared  that  the  defendant  was  tenant  from 
year  to  year  to  the  lessor  of  the  plaintiff ;  that  on  the  18th  of 
July,  the  lessor  of  the  plaintiff  had  instructed  Mr.  Bellamy,  who 
was  then  in  partnership  with  Mr.  William  Patteshall,  to  give  the 
defendant  notice  to  quit  at  the  following  Candlemas;  that 
Bellamy,  on  the  19th  of  July,  told  his  partner  William  Patteshall, 

(1)  o  Geo.  n.  c.  19,  s.  2.  the  same  class  cited  and  discussed  in 

(2)  4  B.  &  Aid.  289.  Sturla  v.  Freccia  (H.  L.  1880)  5  App. 

(3)  See  this  and  various  cases  of      Cas.  623 ;  50  L.  J.  Ch.  86.— B.  C. 


[890] 
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Doe  d.       who  usually  managed  the  business  of  the  lessor  of  the  plaintiff, 
t;.  of  the  instructions   which  he   had  received;    that  the  latter 

TuBPOBD.  prepared  three  notices  to  quit,  (two  of  them  being  to  be  served  on 
other  persons),  and  as  many  duplicates;  that  he  went  out,  and 
returned  in  the  evening,  and  delivered  to  Mr.  Bellamy  three 
duplicate  notices  (one  of  which  was  a  duplicate  of  the  notice  to 
[  ♦891  ]  the  defendant)  indorsed  by  him,  Patteshall.  It  was  *proved 
that  the  other  notices  to  quit  had  been  delivered  by  Patteshall  to 
the  tenants  for  whom  they  were  intended.  The  defendant,  after 
the  19th  of  July,  requested  Mr.  Bellamy  that  he  might  not  be 
compelled  to  quit.  It  was  proved  by  Mr.  Bellamy  to  have  been 
the  invariable  practice  for  their  clerks,  who  usually  served  the 
notices  to  quit,  to  indorse  on  a  duplicate  of  such  notice  a 
memorandum  of  the  fact  and  time  of  service.  The  duplicate  in 
question  was  so  indorsed.  Mr.  Patteshall  himself  had  never,  to 
the  knowledge  of  Mr.  Bellamy,  served  any  other  notices  than 
these  three.  Mr.  Patteshall  died  on  the  26th  of  February,  1832. 
It  was  objected,  that  the  indorsement  on  the  copy  of  the  notice 
to  quit  in  the  handwriting  of  Patteshall  was  not,  after  his  death, 
admissible  evidence  of  the  delivery  of  the  notice  to  the  defendant. 
The  learned  Judge  received  the  evidence,  but  reserved  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit  if  the  Court  should  be 
of  opinion  that  it  ought  not  to  have  been  admitted.  A  rule  nisi 
having  been  obtained  for  that  purpose, 

Campbell  and  R.  V,  Richards  now  shewed  cause  : 

The  indorsement  on  the  duplicate  of  the  notice  to  quit,  which 
was  proved  to  be  in  the  handwriting  of  the  deceased  attorney, 
was  admissible  evidence  of  the  service  of  the  notice.  It  was  an 
entry  of  a  deceased  agent  of  the  lessor  of  the  plaintiff,  made 
contemporaneously  with  the  act  in  the  course  of  his  duty  as 
agent.  In  PHce  v.  Lord  Torrington  (i),  which  was  an  action  for 
beer  sold  and  delivered,  it  appeared  that  the  draymen  were  in 
the  habit  of  coming  every  night  to  the  clerk  of  the  brewhouse, 
[  •892  ]  and  giving  him  an  account  of  the  *beer  they  had  delivered  out, 
which  he  entered  in  a  book  kept  for  that  purpose,  and  the 
draymen  set  their  hands  to  it ;  and  on  proof  that  a  particular 

(1)  1  Salk.  285. 
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drayman  was  dead,  an  entry  in  this  book  signed  by  him  was  held        doe  cL 
good  evidence  of  a  delivery  to  charge  the  defendant.     So  in  «. 

Pitman  v.  Maddox  (i),  in  an  action  on  a  tailor's  bill,  a  shop  book  Tubpobd. 
was  allowed  for  evidence ;  it  being  proved  that  the  servant  who 
wrote  the  book  was  dead,  and  this  was  his  hand,  and  he  had  been 
accustomed  to  make  the  entries.  In  Hagedom  v.  Reid  (2)  the 
copy  of  a  licence  in  a  merchant's  letter  book,  written  by  a 
deceased  clerk,  with  a  memorandum  that  the  original  had  been 
sent  to  a  correspondent  abroad  (and  which  entries  were  proved 
to  be  in  the  usual  course  of  business),  was  admitted.  In 
Champneya  v.  Peck  (3),  a  bill  with  an  indorsement  upon  it, 
"  March  4,  1815.  delivered  a  copy  to  C.  D."  which  indorsement 
was  proved  to  be  in  the  handwriting  of  a  deceased  clerk  of  the 
plaintiff  (whose  duty  it  was  to  deliver  a  copy  of  the  bill),  was 
held  to  be  evidence  to  prove  the  delivery  of  the  bill,  such 
indorsement  being  shewn  to  have  existed  at  the  time  of  the  date. 
In  Pritt  V.  Fair  dough  (4),  an  entry  by  a  deceased  clerk  of  the 
plaintiff  in  a  letter  book,  professing  to  be  a  copy  of  a  letter  of  the 
same  date  from  the  plaintiff  to  the  defendants,  was  held  to  be 
good  secondary  evidence  of  the  contents  of  the  letter,  on  proof 
that,  according  to  the  plaintiff's  course  of  business,  the  letters 
which  he  wrote  were  copied  by  this  clerk,  and  then  sent  off  by 
the  post ;  and  that  in  other  instances  the  copies  so  made  by  the 
clerk  had  been  compared  with  the  originals,  and  always  found 
*correct.  Calvert  v.  The  Archbishop  of  Canterbury  (5)  will  be  [  'SOS  ] 
referred  to  on  the  other  side ;  but  there  it  did  not  appear  that 
the  entry  was  contemporaneous,  or  that  it  was  made  in  the 
discharge  of  the  writer's  duty.  In  Cooper  v.  Marsden  (6)  the 
clerk  was  not  dead,  nor  was  the  entry  proved  to  be  contem- 
poraneous. 

Maule,  cofitra: 

Entries  or  declarations  made  by  deceased  persons  are  admis- 
sible to  prove  facts,  not  ordinarily  provable  by  hearsay,  in  two 
cases  only ;  first,  where  the  entry  or  declaration  is  against  the 

(1)  2  Salk.  690.  (4)  13  B.  B.  811  (3  Camp.  305). 

(2)  3  Camp.  377.  (5)  2  Esp.  647. 

(3)  1  Stark.  404.  (6)  1  Esp.  1. 
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Doe  d.       interest  of  the  party  making  it,  as  in  Higham  v.  Ridgicay  (i), 
t,.  Doe  d.  Reece  v.  Rob8on(2),  Roe  d.  Brune  v.  Rawling8(z),  or 

TuEPORD.  y^here  jt  jg  made  in  a  regular  course  of  business,  as  in  Pritt  v- 
Fairclough  (4).  In  a  note  to  that  case  it  is  stated  that  the  entry 
of  a  deceased  servant  is  not  admissible  without  evidence  of  his 
usual  course  of  dealing  and  his  general  punctuality ;  for  which 
Clerk  V.  Bedford  (s)  is  cited,  and  Doe  v.  Rohson  (2),  and  Hage- 
doi-n  V.  Reid  (6),  are  also  referred  to.  Now,  where  a  declaration 
or  memorandum  is  made  by  a  party  in  the  usual  course  of 
dealing,  it  is  not  so  much  by  way  of  statement  of  a  fact  that 
it  is  evidence,  as  because  it  is  part  of  a  transaction,  which  being 
proved,  the  other  parts  are  presumed  from  it,  in  the  same  manner 
as  proof  that  a  letter  was  put  into  the  post-office  is  evidence  of 
its  delivery  to  a  party  to  whom  it  was  directed.  The  whole 
series  of  facts  to  be  proved  is  the  putting  it  in  the  post-office  and 
[  'SOi  ]  *it8  successive  delivery  from  one  office  to  another,  and  ultimately 
to  the  person  to  whom  it  was  directed  ;  from  proof  of  one  of  these 
facts,  all  the  others,  being  such  as  evidently  follow  in  a  regular 
course  from  it,  are  presumed.  Indeed,  it  is  very  rarely  that 
direct  evidence  of  every  part  of  a  transaction  required  to  be 
proved  is  given.  The  usual  way  is  to  infer  from  proof  of  one 
part  of  it  such  other  parts  as  either  necessarily  must  be,  or, 
according  to  the  course  of  affairs,  ordinarily  are  connected  with 
it.  In  Pritt  v.  Fairclough  (4)  the  invariable  course  was  proved 
to  be  for  the  senior  partner  to  write  letters,  to  hand  them  over  to 
a  clerk  to  be  copied  in  a  letter  book,  and  then  send  off  the 
originals  by  the  post.  In  that  case  there  was  no  statement, 
by  memorandum  or  otherwise,  that  the  letter  had  been  sent 
by  the  post ;  but  one  part  of  this  transaction,  that  is,  the  copy, 
being  proved,  the  other  part,  the  writing  and  sending,  were 
presumed.  In  Barker  v.  Ray{1)  Lord  Eldon  appears  to  have 
thought  that  declarations  were  not  admissible  after  the  death 
of  the  party  making  them,  if  they  were  not  against  his  interest. 
In  Chambers  v.  Beitiasconi  (8)  the  Court  of  Exchequer  intimated 

(1)  10  E.  R.  235  (10  East,  109).  (5)  Bull.  N.  P.  282. 

(2)  13  E.  R  361  (15  East,  32).  (6)  3  Camp.  377,  379. 

(3)  8  E.  E.  632  (7  East,  279).  (7)  2  Euss.  76. 

(4)  13  E.  E.  811  (3  Camp.  305).  (8)  1  Cr.  &  Jer.  461 ;  1  Tyr.  335. 
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an  opinion  that  a  written  memorandum  of  an  arrest,  and  of  the        Doe  d. 

place  where  it  occurred,  made  by  a  sheriff's  officer  at  the  time  of  „. 

the  caption,  and  sent  by  him  immediately  to  the  sheriff's  office,      Tukpobd. 

and  there  filed  in  the  course  of  business,  was  not,  after  the  death 

of  the  officer,  evidence  of  the  place  of  arrest  in  an  action  between 

a  bankrupt  and  his  assignees,  on  the  ground  that  the  entry  was 

not  against  the  writer's  interest.     In  the  present  case,  there 

was  no    evidence  that   Mr.    Patteshall  was   in   the   habit   of 

serving  notices  *and  making  indorsements  of  the  service :  the       [  *S9o  ] 

evidence,  indeed,  negatived  that;    and  therefore  the  entry  in 

question  was  not  admissible  as  being  made  in  the  usual  course 

of  dealing.     And  there  is  no  pretence  for  saying  that  it  was 

a  declaration  against  the  interest  of  the  party  making  it.     So 

that  it  was  admissible  on  neither  of  the  grounds  on  which  such 

declarations  are  to  be  received. 

Lord  Tbnterdbn,  Ch.  J. : 

I  am  of  opinion  that  the  evidence  was  properly  received.  I 
take  it  to  be  proved  that  the  practice  in  Messrs.  Bellamy  and 
Patteshall's  office  was,  that  any  person  who  undertook  to  serve  a 
notice  to  quit,  indorsed  on  the  duplicate,  at  the  time  of  the 
service,  the  fact  of  his  having  served  the  original.  Notices  to 
quit  were  usually  served  by  the  clerks,  and  not  by  the  principals; 
but  a  principal  might  occasionally  serve  such  a  notice,  and  we 
must  assume,  that  when  a  principal  served  the  notice,  he  would 
do  what  he  required  his  clerk  to  do.  Now,  here  it  is  proved  that 
Patteshall  took  the  notice  with  him  when  he  went  out,  and  that 
the  indorsement  on  it  is  in  his  handwriting.  Then  the  indorse- 
ment having  been  made  in  the  discharge  of  his  duty,  was, 
according  to  the  authorities  cited,  admissible  evidence  of  the 
fact  of  the  service  of  the  original. 

LiTTLEDALE,  J. : 

According  to  the  testimony  of  Bellamy,  the  practice  of  the 
office  was  for  every  clerk,  at  the  time  of  serving  a  notice,  to 
indorse  on  a  duplicate  a  memorandum  of  that  fact.  If  the 
notice  in  question  had  been  served  by  a  deceased  clerk,  his 
indorsement  on  the  duplicate,  coupled  with  proof  of  *the  practice      [  *896  ] 
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Dob  d.       of  the  office,  would  have  been  sufficient  evidence  of  the  service. 

P  A  mmvaTX  A  T  T 

t^.  Then  the  next  question  is,  whether  Patteshall  having  served 

UBPOBD.  jj  himself,  his  indorsement  is  tantamount  to  a  clerk's.  I  think 
it  is  ;  for  it  must  be  assumed  that  he  would  do  what  he  required 
his  clerk  to  do.  Here  Patteshall  took  out  the  notices :  his  going 
out  and  delivering  two  of  the  notices  is  proved ;  and  the  indorse- 
ment on  this  duplicate  must  have  been  contemporaneous  with 
the  fact  of  service;  for  Bellamy  says,  that  on  that  night  or 
the  next  morning  Patteshall  delivered  to  him  the  duplicates,  and 
that  all  these  were  indorsed  by  him. 

Parke,  J. : 

I  am  also  of  opinion  that  this  rule  ought  to  be  discharged. 
The  only  question  in  the  case  is,  whether  the  entry  made  by 
Mr.  Patteshall  was  admissible  in  evidence,  and  I  think  it  was, 
not  on  the  ground  that  it  was  an  entry  against  his  own  interest, 
but  because  the  fact  that  such  an  entry  was  made  at  the  time  of 
his  return  from  his  journey,  was  one  of  the  chain  of  facts  (there 
are  many  others)  from  which  the  delivery  of  the  notice  to  quit 
might  lawfully  be  inferred.  That  delivery  might  be  proved 
by  direct  evidence,  as  by  the  testimony  of  the  person  who  made 
it,  or  saw  it  made ;  it  might  be  proved  also  by  circumstantial 
evidence,  as  many  facts  ordinarily  are  which  are  of  much  greater 
importance  to  the  interests  of  mankind,  and  followed  by  much 
more  serious  consequences.  In  this  point  of  view,  it  is  not  the 
matter  contained  in  the  written  entry  simply  which  is  admissible, 
but  the  fact  that  an  entry  containing  such  matter  was  made 
at  the  time  it  purports  to  bear  date,  and  when  in  the  ordinary 
course  of  business  such  an  entry  would  be  made  if  the  principal 
[  •897  ]  fact  *to  be  proved  had  really  taken  place.  The  making  of  that 
written  contemporaneous  memorandum  is  one  circumstance ;  the 
request  by  the  lessor  of  the  plaintiff  to  Mr.  Bellamy  to  give  the 
notice  to  quit,  the  subsequent  communication  by  Bellamy  to 
Patteshall,  his  departure  and  return,  when  the  entry  was  made, 
the  actual  delivery  of  other  notices  to  quit  to  other  tenants  taken 
out  at  the  same  time,  the  defendant's  request  that  he  might  not 
be  obliged  to  quit,  are  other  circumstances,  which,  coupled  with 
the  proof  of  the  practice  in  the  office,  lead  to  an  inference. 
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beyond  all  reasonable  doubt,  that  the  notice  in  question  was       DoEd. 
delivered  at  the  time  stated  in  the  memorandum.     The  learned  ,;. 

counsel  for  the  defendant  has  contended  that  an  entry  is  to  be  Tubfoed. 
received  in  two  cases  only ;  first,  where  it  is  an  admission  against 
the  interest  of  a  deceased  party  who  makes  it,  and,  secondly, 
where  it  is  one  of  a  chain  or  combination  of  facts,  and  the  proof 
of  one  raises  a  presumption  that  another  has  taken  place :  but 
it  is  contended  that  the  facts  here  do  not  fall  within  the  latter 
branch  of  the  rule,  because  Mr.  Patteshall  who  served  the  notice 
was  not  shewn  to  have  been  in  the  habit  of  serving  notices.  I 
agree  in  the  rule  as  laid  down,  but  I  think  that,  in  the  second 
case,  a  necessary  and  invariable  connection  of  facts  is  not 
required;  it  is  enough  if  one  fact  is  ordinarily  and  usually 
connected  with  the  other :  and  it  appears  to  me  that  the  present 
case  is  not,  in  its  circumstances,  an  exception  to  that  part  of  the 
rule.  It  was  proved  to  be  the  ordinary  course  of  this  office  that 
when  notices  to  quit  were  served,  indorsements  like  that  in  ques- 
tion were  made ;  and  it  is  to  be  presumed  that  Mr.  Patteshall, 
one  of  the  principals,  observed  the  rule  of  the  office  as  well  as 
the  clerks.  It  is  to  be  observed,  that  in  the  case  of  an  entry 
*falling  under  the  first  head  of  the  rule,  as  being  an  admission  [  •898  ] 
against  interest,  proof  of  the  handwriting  of  the  party,  and  his 
death,  is  enough  to  authorize  its  reception ;  at  whatever  time  it 
was  made  it  is  admissible ;  but  in  the  other  case  it  is  essential 
to  prove  that  it  was  made  at  the  time  it  purports  to  bear  date  : 
it  must  be  a  contemporaneous  entry.  It  is  on  the  ground  above 
stated,  as  I  conceive,  that  similar  evidence  was  received  in  Lord 
Tarrington's  case  (l),  Pritt  v.  Fairclough  (2) ,  Hagedom  v.  -Reid(3), 
Cliampneys  v.  Peck  (4),  and  Pitman  v.  M(iddox{5),  and  others  of 
the  same  nature. 

Taunton,  J. : 

I  am  of  the  same  opinion.  A  minute  in  writing  like  the 
present,  made  at  the  time  when  the  fact  it  records  took  place, 
by  a  person  since  deceased,  in  the  ordinary  course  of  his  business, 

(1)  1  Salk.  285;  2  Ld.Eaym.  873.  (4)  1  Stark.  404. 

(2)  13  R.  E.  811  (3  Camp.  305).  (5)  2  Salk.  690. 

(3)  3  Camp.  377. 
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DoEd.       corroborated  by  other  circumstances  which  render  it  probable 
Pattesuall 

„.  that  that  fact  occui-red,  is  admissible  in  evidence.     Those  corro- 

uBPORD.  berating  circumstances  must  be  proved ;  and  here  many  such 
circumstances  did  appear.  The  principle  is  established  by  Price 
V.  Lard  Torrington  (i)  and  other  cases  which  have  been  referred 
to.  It  may  be  said  that  these  were  mere  Nisi  Prius  decisions ; 
but  in  Evans  v.  Lake  (2),  which  was  a  trial  at  Bar,  the  question 
was,  whether  eight  parcels  of  Hudson's  Bay  stock  were  bought 
in  the  name  of  Mr.  Lake  on  his.  own  account,  or  in  trust  for  Sir 
Stephen  Evans.  To  prove  the  latter  of  these  positions,  the 
assignees  of  Sir  Stephen  Evans,  who  were  the  plaintiffs,  first 
shewed   that  there  was  no   entry  in  the  books  of   Mr.   Lake 

[  *S99  ]  relating  to  this  *transaction ;  they  then  produced  receipts  in 
the  possession  of  Sir  S.  Evans  for  the  payment  of  part  of  the 
stock,  and  on  the  back  of  the  receipts  there  was  a  reference  in 
the  handwriting  of  Sir  Stephen's  book-keeper,  since  deceased,  to 
a  certain  shop-book  of  Sir  Stephen.  Upon  this,  the  question 
was,  whether  the  book  so  referred  to,  in  which  was  an  entry  of 
the  payment  of  money  for  the  whole  of  the  stock,  should  be  read. 
And  the  Court  of  King's  Bench,  upon  the  trial,  admitted  the 
entry,  not  only  as  to  the  part  mentioned  in  the  receipts,  but  also 
as  to  the  remainder  of  the  stock  in  the  hands  of  Mr.  Lake's  son. 

Rule  disclmrgei. 


1832.  DONELLAN  v.  EEAJD  (3). 

J%UM  15 

'  (3  Barn.  &  Adol.  899—906;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  269.) 

[  899  J  ^  landlord  who  had  demised  premises  for  a  term  of  years  at  50/.  a 

year,  agreed  with  his  tenant  to  lay  out  50^  in  making  certain  improve- 
ments upon  them,  the  tenant  undertaking  to  pay  him  an  increased  rent 
of  hi,  a  year  during  the  remainder  of  the  term  (of  which  several  years 
were  unexpired),  to  commence  from  the  quarter  preceding  the  completion 
of  the  work : 

Held,  that  the  landlord,  having  done  the  work,  might  recover  arrears 
of  the  5/.  a  year  against  the  tenant,  though  the  agreement  had  not  been 

(1)  1  Salk.  285 ;  2  Ld.  Eaym.  873.  confirmed  by  Bmiih  v.  NtaU  (1857) 

(2)  Bull.  N.  P.  282.  2  C.  B.  (N.  S.)  67,  26  L.  J.  C.  P. 

(3)  See  the  same  principle  affirmed  143.  See  also  M\lt%  v.  ^.  Z.  Alford 
in  Cherry  v.  Hemming  (1849)  4  Ex.  Estate  Co.  (1884—1886)  32  Ch.  D. 
631,  19  L.  J.  Ex.  63 ;  and  both  cases  266,  276.— E.  C. 
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signed  by  either  party ;  for  that  it  was  not  a  contract  for  any  interest  in      Donbllait 
or  concerning  lands  within  the  Statute  of  Frauds ;  nor  was  it,  according  v. 

to  that  statute,  an  agreement  "not  to  be  performed  within  one  year         KJ^ad. 
from  the  making  thereof,"  no  time  being  fixed  for  the  performance  on 
the  part  of  the  landlord. 

Assumpsit.  The  declaration  stated  that  the  defendant  held  a 
messuage  and  premises  as  tenant  thereof  to  the  plaintiff  ander  a 
lease,  for  the  residue  of  a  term,  at  60Z.  a  year  rent,  and  had 
applied  to  the  plaintiff  to  make  certain  improvements  on  the  said 
premises;  and  that  in  consideration  that  the  plaintiff  would 
make  the  same  at  his,  the  plaintiff's  expense,  the  defendant 
promised  to  pay  him  the  yearly  rent  or  sum  of  6/.  in  addition 
to  the  above-mentioned  annual  rent  of  50Z.,  making  together 
the  yearly  rent  or  sum  of  65Z.,  to  *commence  on  the  29th  of  [  '900  ] 
September,  1827,  and  to  be  paid  thenceforth  at  the  days  appointed 
in  the  lease  for  payment  of  the  rent  thereby  reserved.  Averment 
that  the  plaintiff  made  the  improvements ;  but  that  afterwards, 
and  while  the  defendant  continued  tenant  to  the  plaintiff,  the 
said  additional  rent  for  two  years  and  three  quarters,  amounting 
to  13i.  158.,  was  and  continued  in  arrear  and  impaid.  The 
second  count  described  the  promise  as  made  upon  an  executed 
consideration,  and  there  were  also  a  count  on  a  quantum  meruit 
for  use  and  occupation,  and  the  money  counts.  Plea,  the  general 
issue.  At  the  trial  before  Alderson,  J.,  at  the  Assizes  for  Somer- 
setshire, in  August,  1831,  the  following  facts  appeared : 

The  defendant  was  tenant  to  the  plaintiff  of  a  house  and 
bakehouse  under  a  lease  for  twenty  years,  commencing  from 
the  7th  of  June,  1822,  at  the  yearly  rent  of  501. ,  payable  at  the 
usual  quarter  days.  The  defendant  being  desirous  of  some 
improvements  in  the  house,  proposed  to  the  plaintiff  in  August 
or  September,  1827,  to  lay  out  501.  on  such  alterations,  which 
the  plaintiff  consented  to  do;  and  the  defendant  thereupon 
undertook  to  pay  him  an  increased  rent  of  5Z.  a  year  during  the 
remainder  of  the  term,  to  commence  from  the  quarter  preceding 
the  completion  of  the  work.  A  memorandum  in  writing  was 
prepared  to  that  effect,  but  the  defendant  for  some  reason  refused 
to  sign  it.  The  alterations  were  completed  in  November,  1827, 
at  an  expense  of  552. ;  and  the  defendant,  after  Christmas,  1827, 
paid  the  increased  rent  for  the  first  quarter,  but  afterwards 
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DoNELLAN    refused  to  pay  any  more  than  the  original  rent  of  501.    The 
Read.        present  action  was  brought  for  the  increased  rent. 
[  'SOI  ]  It  was  objected,  on  behalf  of  the  defendant,  that  this  ^case 

came  within  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  4,  which 
enacts,  "  that  no  action  shall  be  brought  upon  any  contract  or 
sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them,  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof, 
unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorised ; "    and  that  this 
was  a  contract  or  agreement  for  an  interest  in  or  concerning 
land,  and  was  in  effect  a  purchase  of  an  increased  rent.     It  was 
also  contended  tfiat  the  agreement  was  not  to  be  performed 
within  a  year,  inasmuch  as  it  was  to  have  continuance  to  the 
end  of  the  lease.     It  was  further  urged  that  there  was  a  variance 
between  the  promise  as  laid  in  the  declaration,  which  was  to  pay 
the  additional  rent  quarterly,  and  the  promise  proved,  which  it 
was  said  was  to  pay  the  rent  of  6i.  yearly,  to  begin  on  a  particular 
quarter  day,  but  not  to  pay  a  rent  reserved  quarterly.     On  the 
part  of  the  plaintiff  it  was  answered  that  this  was  a  mere  agree- 
ment collateral  to  the  lease,  and  that  it  came  within  the  principle 
of  Hoby  V.  Roebuck  (i) ;  and  on  the  second  point  under  the  Statute 
of  Frauds,  that  the  whole  agreement  on  one  side  was  executed 
during  the  year,  and  that  therefore  the  clause  cited  did  not 
apply.     On  the  point  of  variance  Alderson,  J.  was  of  opinion 
that  the  agreement  meant  an  additional  rent  payable  on  the 
quarterly  days  of  the  old  rent.     But  on  the  question  under  the 
[  •902  ]       Statute  of  Frauds,  he  thought  that  *as  the  plaintiff  had  in  his 
declaration  expressly  claimed  this  as  an  additional  yearly  rent, 
there  was  a  distinction  between  Hoby  v.  Roebuck  {i)  and  this 
case ;  that  this  was  the  purchase  of  a  rent  issuing  out  of  the 
premises,  and  therefore  within  the  provisions  of  the  Statute  of 
Frauds ;  and  he  nonsuited  the  plaintiff,  with  Kberty  to  move  to 
enter  a  verdict  for  him.    A  rule  nisi  was  accordingly  granted. 
On  a  former  day  in  this  Term, 

(1)  17  B.  E.  477  (7  Taunt.  157;  2  Marsh.  433). 
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Manning  and  FoUett  shewed  cause  (i) :  Donellan 

V. 

As  to  the  first  point,  Hohy  v.  Roebuck  does  not  govern  this  Read. 
case.  The  question  there  was  not  put  to  the  Court  upon  the 
ground  that  the  purchase  was  of  ''an  interest  in  or  concerning 
lands "  within  s.  4  of  the  Act :  it  was  merely  insisted,  that  the 
contract  for  an  additional  rent  was,  in  ejBfect,  a  demise  of  the 
new  buildings  erected  by  the  plaintiff;  and  the  Court  held  that 
there  was  no  contract  for  a  rent,  but  merely  a  collateral  agree- 
ment for  so  much  money  to  be  paid  during  the  term.  They 
observed  that  it  could  not  have  been  distrained  for.  But  here 
the  agreement  is  expressly  for  an  increased  rent,  and  it  is  so 
stated  in  the  declaration.  There  clearly  might  have  been  a 
distress  for  it.  This  contract,  then,  would  have  operated  to 
charge  the  land  if  a  written  memorandum  had  been  executed. 
It  was  equivalent  to  a  new  demise  at  the  rent  of  55Z. 

(Parke,  J. :  Even  if  there  had  been  a  note  in  writing,  would 
the  55Z.  have  become  a  rent,  unless  the  transaction  had  amounted 
to  a  surrender  of  the  former  term  ?) 

It  would  have  had  that  effect.  Secondly,  this  was  not  an  agree- 
ment to  be  completely  performed  *within  the  space  of  one  year  [  'Qos  ] 
from  the  making  thereof,  and  it  was  therefore  void  for  want  of  a 
memorandum  in  writing:  Boydell  v.  Drummond  (2).  The  word 
"  agreement "  comprehends  what  is  to  be  done  by  both  parties  : 
unless  the  promise  of  each  is  to  be  fulfilled  within  a  year,  there 
must  be  a  memorandum  in  writing. 

(Parke,  J. :  If  goods  are  sold,  to  be  delivered  immediately,  or 
work  contracted  for,  to  be  done  in  less  than  a  year,  but  to  be 
paid  for  in  fourteen  months,  or  by  more  than  four  quarterly 
instalments,  is  that  a  case  within  the  statute  ?) 

It  is  within  the  policy  of  the  Act  as  stated  by  Holt,  Ch.  J.  in 
Smith  V.  Westall  (3),  viz.,  **not  to  trust  to  the  memory  ol 
witnesses  for  a  longer  time  than  one  year." 

(1)  Before  Littledale,  Parke,  and         (2)  10  B.  R.  460  (11  East,  142). 
Taunton,  JJ.     Lord  Tenteiden  had         (3)  1  Ld.  Bay.  316. 
gone  to  attend  the  Priyy  Council. 
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DoNBLLAN  (Parke,  J.:  In  Bracegirdle  v.  Heald  (i),  Abbott,. J.  takes  the 
Read.  distinction,  that  in  the  case  of  an  agreement  for  goods  to  be 
dehvered  by  one  party  in  six  months,  and  to  be  paid  for  in 
eighteen,  all  that  is  to  be  performed  on  one  side  is  to  be  done 
within  a  year ;  which  was  not  so  in  the  case  then  before  the 
Court.) 

It  is  only  assumed  here   that  the  plaintiff's  part  was  to  be 
executed  within  a  year. 

(Taunton,  J. :   Unless  the  contrary  is  expressly  agreed,  the 
statute  does  not  apply  :  Fenton  v.  EmhUra  (2).) 

MereivetheVy  Serjt.  contra  : 

In  the  first  place,  this  was  not  a  contract  giving  any  interest 
in  or  concerning  lands.  The  defendant  is  lessee  of  a  house, 
and  the  landlord  undertakes,  in  consideration  of  51.  a  year  to  be 
paid  during  a  certain  period,  to  improve  it.  The  case  is  just  the 
same  as  if  any  other  person  had  entered  into  that  engagement. 
There  would,  then,  clearly  have  been  no  new  interest  created  in 
£  *^04  ]  ^1j0  land.  And  it  makes  no  difference  *that,  in  one  case  or  the 
other,  the  sum  to  be  paid  is  called  rent.  It  is  a  mere  collateral 
agreement,  like  that  in  Hoby  v.  Roehm^k  (3).  No  intention 
appears  of  superseding  the  original  written  contract ;  nor  is  it 
likely  that  these  parties  should  have  contemplated  a  surrender, 
by  which  the  landlord  would  lose  the  covenants  of  the  lease,  and 
the  tenant  his  term  in  the  premises.  As  to  the  second  point, 
Boydell  v.  Drummond  (4)  is  a  very  different  case.  There,  neither 
the  delivery  of  the  work  nor  the  payment  was  to  be  completed  in 
a  year  ;  here  the  work  was  actually  finished  on  one  side  in  less 
than  that  period ;  and  it  has  never  been  held  that  in  such  a  case 
the  statute  shall  attach,  and  the  party  performing  his  contract 
lose  his  remedy,  merely  because  he  has  agreed  that  the  payment 
shall  be  postponed  beyond  a  year. 

On  this  last  point,  the  Court  intimated  their  opinion  to  be  in 

favour  of  the  rule  ;  as  to  the  other. 

Cur.  adv.  vult. 

(1)  19  R.   B.  442  (1   B.  &  Aid.  (3)  17  R.  R.  477  (7  Taunt.  167; 
722).                                                            2  Marsh.  433). 

(2)  3  Burr.  1278.  (4)  10  R.  R.  450  (11  East,  14^). 
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The  judgment  of  the  Court  was  now  delivered  by  Littlbdalb,  J.,     Donbllan 
who,  after  stating  the  case,  proceeded  as  follows  :  Bead. 

We  are  of  opinion  that  the  case  does  not  fall  within  the  Statute 
of  Frauds.  The  most  favourable  words  for  the  defendant  are, 
that  it  is  a  contract  for  an  "interest  in  or  concerning  land."  But 
no  additional  interest  in  the  land  is  ^ven  to  the  defendant  by 
this  contract ;  for  his  interest  is  the  same  as  before ;  it  is  only 
that  there  are  bricks  and  other  materials  removed  from  the  house, 
and  some  others  substituted  in  their  room.  Then  is  *there  any  [  •906  ] 
additional  interest  in  the  land  given  to  the  landlord  ?  It  is  said 
to  be  a  purchase  of  a  rent  of  5Z.  a  year  for  the  sum  of  50Z.,  and 
therefore  an  interest  in  or  concerning  the  land ;  but  though  it 
be  called  a  rent  in  the  present  contract,  and  also  a  rent  in  the 
declaration,  yet  we  are  of  opinion  that  it  is  not  rent  in  the  legal 
sense  and  understanding  of  the  word  "rent'* ;  and  that  the  word 
is  not  to  be  understood  in  its  legal  sense  either  in  one  or  the 
other.  It  could  not  be  distrained  for,  for  there  is  no  lease  which 
embraces  it ;  the  lease  is  for  502.  a  year,  and  there  is  no  lease  at 
55f.  If  there  be  a  power  of  re-entry  for  non-payment  of  the  rent, 
as  is  probably  the  case,  there  could  be  no  ground  for  enforcing  it 
in  respect  of  the  additional  51.  The  assignee  of  the  term  could 
not  be  charged  with  the  increased  rent;  the  assignee  of  the 
reversion  could  not  claim  it,  because  it  is  not  annexed  to  the 
reversion :  if  the  lessor  should  die,  the  rent  of  601.  would  go  to 
his  heir  or  devisee,  but  the  right  to  this  additional  5Z.  being  a 
mere  matter  of  personal  contract  would  go  to  his  executor.  The 
only  way  in  which  it  could  be  taken  to  be  rent  would  be  that  this 
contract  creates  a  new  demise  at  an  increased  rent,  and  that 
therefore,  by  operation  of  law,  the  old  lease  is  surrendered  by 
such  new  demise ;  but  it  could  never  be  supposed  to  be  in  the 
contemplation  either  of  the  landlord  or  the  tenant  that  the  old 
lease  should  be  at  an  end,  and  that  instead  of  it  a  new  lease 
should  be  created,  which  being  only  by  parol  could  only  have  the 
effect  of  a  lease  at  will ;  and  as  it  is  quite  improbable  that  such 
should  be  the  intention  of  either  party,  we  think  that  though  the 
word  "  rent  "  has  been  used,  it  is  too  much  to  treat  it  as  rent  in  the 
technical  strict  meaning  of  the  term,  and  that  all  that  the  parties 
meant  was  a  personal  contract  to  ^pay  an  additional  51.  a  year ;       [  *906  1 
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DoNBLLAN    and  we  think  this  case  is  to  be  governed  by  Hoby  v.  Roebuck  (i)  ; 
Read.       ^or  thoagh  the  agreement  there  was  to  pay  ten  per  cent,  upon  the 
money  laid  out,  and  it  was  not  called  rent,  yet  that  was  in  truth 
the  same  thing,  and  it  only  amounted  to  a  collateral  contract. 

As  to  the  contract  not  being  to  be  performed  within  a  year,  we 
think  that  as  the  contract  was  entirely  executed  on  one  side 
within  a  year,  and  as  it  was  the  intention  of  the  parties,  founded 
on  a  reasonable  expectation,  that  it  should  be  so,  the  Statute  of 
frauds  does  not  extend  to  such  a  case.  In  case  of  a  parol  sale 
of  goods,  it  often  happens  that  they  are  not  to  be  paid  for  in  full 
till  after  the  expiration  of  a  longer  period  of  time  than  a  year ; 
and  surely  the  law  would  not  sanction  a  defence  on  that  ground, 
when  the  buyer  had  had  the  full  benefit  of  the  goods  on  his  part. 
In  the  case  of  Boydell  v.  Drummond  (2)  the  contract  was  not 
completely  executed  on  one  side,  and  the  case  was  such  that  in 
the  common  course  of  the  publication  it  was  not  expected  that 
it  should  be  completed  in  a  year. 

With  regard  to  the  variance  as  to  the  time  of  payment  of  the 
rent,  we  think  there  is  no  ground  for  that  objection. 

On  the  whole,  therefore,  we  are  of  opinion  that  the  rule  to 
enter  a  verdict  for  the  plaintiff  should  be  made  absolute. 

,  Rule  ahsolute. 

1832.  THE  KING  V.  The   JUSTICES   of  MIDDLESEX. 

June  16. 

(3  Bam.  &  Adol.  938—941 ;  S.  C.  1  L.  J.  (N.  S.)  M.  C.  68.) 

r  938  1 

^        -'  The  statute  9  Greo.  IV.  c,  61,  for  regulating  the  granting  of  licences 

to  innkeepers,  &c.  by  section  27,  enacts,  **that  any  person  who  shall 
think  himself  aggrieved  by  any  act  of  any  justice  done  in  execution  of 
that  Act,  may  appeal  against  such  act  to  tiie  Quarter  Sessions,"  &c. 

Held,  that  the  woixls  '*  person  who  shall  think  himself  aggrieved,'* 
mean  a  person  immediately  aggrieved,  as  by  refusal  of  a  licence  to  him- 
self, by  fine,  &c.,  and  not  one  who  is  only  consequentially  aggrieved; 
and,  therefore,  that  where  magistrates  had  granted  a  licence  to  a  parti- 
te open  a  public  house  not  before  licensed,  within  a  very  short  distance 
of  a  licensed  public  house,  the  occupier  of  the  latter  house  could  not 
appeal  against  such  grant. 

One  William  Spicer  had  been  for  sixteen  years  the  occupier  of 
a  public  house  called  the  "Tower/*  in  Tower  Street,  in  the  parish 

(1)  17  B.  R.  477  (7  Taunt.  157 ;  2  (2)  10  B.  B.  450  (11  East,  142). 

Marsh.  433). 
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of  Saint  Giles  in  the  Fields,  in  Middlesex,  and  annually  licensed         Rex 
to  sell  exciseable  liquors.     On  the  2Srd  of  May,  1882,  one  Bobert         thb 
Williams  applied  to  the  licensing  magistrates  of  the  Holbom  ^Mrooi^sia:*^ 
division  for  authority  to  open  a  house  (not  before  licensed  to  sell 
exciseable  liquors)  situate  within  seventeen  yards  of  Spicer's, 
and  the  magistrates  having  granted  Williams  the  licence,  Spicer, 
considering  himself  thereby  aggrieved,  appealed   to  the  next 
Quarter  Sessions.     That  Court,  being  of  opinion  that  he  was  not 
a  party  grieved  within  the  meaning  of  the  Act  9  Geo.  IV.  c.  61, 
8.  27  (i),  refused  to  hear  the  appeal.    A  rule  nisi  having  been 
obtained  for  a  mandamus,  commanding  the  defendants  to  hear 
the  appeal,  on  a  former  day  in  this  Term 

The  Attorney-General,  Campbell  and  Adolphtis  shewed  cause: 

The  Sessions  decided  properly ;  Spicer  was  not  a  party 
aggrieved  within  the  meaning  of  the  statute  9  Geo.  IV.  c.  61, 
6.  27,  which  enacts  that  any  person  who  shall  think  himself 
aggrieved  by  any  act  of  any  justice  done  in  the  execution  of  that 
Act  may  appeal  to  the  Quarter  Sessions,  and  the  Court  are  to 
hear  and  determine  the  appeal  with  or  without  costs,  as  to  them 
shall  seem  meet,  and  in  case  the  act  appealed  against  shall  be  the 
refusal  to  grant  or  transfer  a  licence,  it  shall  be  lawful  for  the 
Court  to  grant  or  transfer  the  licence,  &c.  The  refusal  *to  grant  [  '939  ] 
or  transfer  a  licence  to  a  party  applying  is  clearly  a  matter  of 
appeal,  but  there  is  nothing  to  shew  that  the  granting  of  a  licence 
to  another  is  so.  Spicer  himself  had  only  a  licence  to  continue 
till  the  end  of  the  current  year ;  he  had  a  mere  possibility  of 
having  it  renewed. 

Scarlett  and  Clarkson,  contra : 

The  object  of  the  Legislature  in  giving  an  appeal  to  the  Quarter 
Sessions  was  to  prevent  improper  practices  either  in  the  granting 

(1)  Repealed  35  &  36  Vict.  c.  94,  Drapers'   Co.   v.  Hodden    (1893)    57 

9.  75.    But  see  s.  52  of  the  Licensing  Justice  of  the  Peace,  200.     See  also 

Act,  1872  (35  &  36  Vict.  c.  94) ;  the  and    compare   Garrett   v.    Middlesex 

Smninary    Jurisdiction     Act,     1879  Justices  (1884)  12  Q.  B.  D.  620;  53 

(42   &  43  Vict.  c.   49,    s.   33),   and  L.   J.   M.   C.  81 ;    Beg.  v.  Andover 

the  Summary  Jurisdiction  Act,  1884  Justices    (1886)    16    Q.   B.  D.   711. 

(47  &  48  Vict.  c.  43,  s.  4).    And  see  — E.  C. 
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Rex         or  refusal  of  licences.     A  man  who  had  carried  on  the  business 

The         of  a  publican  for  sixteen  years  might  reasonably  consider  himself 

"middlbbbx'  ^i-gg^^^ved  by  the  granting  of  a  licence  to  another  to  sell  exciseable 

liquors  in  the  immediate  neighbourhood,  and  he  is  within  the 

words  of  the  twenty-seventh  section,  '*  a  person  thinking  himself 

aggrieved  by  an  act  of  a  justice  done  in  execution  of  the  Act/' 

Cur,  adv.  vtdt. 

LiTTLBDALB,  J.  uow  delivered  the  judgment  of  the  Court  : 

The  question  in  this  case  depends  on  the  statute  9  Geo.  IV. 
c.  61,  entitled  ''  An  Act  to  regulate  the  granting  of  licences  to 
keepers  of  inns,  alehouses,  and  victualling  houses  in  England," 
which  enables  justices  at  an  annual  special  session  to  license 
innkeepers,  &c.  to  sell  exciseable  liquors  on  their  premises. 
Section  27,  on  which  the  question  arises,  enacts  "  that  any 
person  who  shall  think  himself  aggrieved  by  any  act  of  any  justice 
done  in  or  concerning  the  execution  of  that  Act,  may  appeal  to 
the  Quarter  Sessions ;  "  and  the  question  is,  whether  the  statute 
extends  to  a  case  like  the  present.  We  are  of  opinion,  that  it 
does  not.  We  think  the  words  '*  person  who  shall  think  himself 
[  •940  ]  aggrieved,"  mean  a  *person  who  is  immediately  aggrieved  by  the 
act  done,  as  by  the  refusal  of  a  licence  to  himself,  by  fine,  &c. 
and  not  one  who  is  only  consequentially  aggrieved.  Even  if  that 
were  not  so,  it  might  be  very  questionable  whether  Spicer  was  a 
party  grieved  within  the  meaning  of  the  statute ;  but  this  is  not 
necessary  for  us  to  decide.  The  meaning  of  the  words  "  party 
grieved,"  was  much  considered  in  the  case  of  Rex  v.  Taunton 
St.  Mary  (i).  The  question  there  arose  on  the  statute  5  &  6 
W.  &  M.  c.  11,  s.  3,  which  gives  costs  to  the  prosecutor,  on 
certiorari^  if  he  be  the  party  grieved,  and  several  persons  were 
held  entitled  to  costs  as  prosecutors  of  an  indictment  for  not 
repairing  a  highway,  they  having  used  the  way  for  many  years 
in  passing  and  repassing  from  their  homes  to  the  next  market 
town,  and  being  obliged  by  reason  of  the  want  of  repair  to  take 
a  more  circuitous  route.  There,  the  prosecutors  sustained  a 
particular  inconvenience ;  but  I  do  not  see  that  Spicer  in  this 
case  can  be  considered,  in  any  sense,  as  a  party  grieved.    He 

(1)  3  M.  &  S.  465. 
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had  a  mere  licence  for  a  year,  he  had  no  vested  right  to  sell         kex 

exciseable  liquors  beyond  that  time.     He  might  indeed  be  pre-         ths 

judiced  by  another  person  being  permitted  to  carry  on  the  same  'middmwbx^ 

bnsinesB  in  his  neighbourhood,  but  that  is  not  a  grievance  in 

point  of   law.      In   Com.  Dig.  tit.  Action   on  the  Case  for  a 

Nuisance,  (C.)  it  is  said  that  such  action  ''does  not  lie  upon  a 

thing  done  to  the  inconvenience  of  another  ;  "  as  if  a  man  erect 

a  mill  near  to  the  mill  of  another  (not  being  immemorial) ;  or  if 

a  schoolmaster  set  up  a  school  near  to  the  school  of  another,  or 

"  if  a  foreigner  use  a  trade  within  a  borough  to  the  prejudice  of 

a  freeman,  unless  he  be  restrained  *by  a  custom  or  by  law."        [  '^^i  ] 

Section  21  authorizes  the  justices  at  Quarter  Sessions  for  a  third 

offence  against  the  tenor  of  the  licence,  under  the  circumstances 

therein  mentioned,  to  adjudge  the  licence  granted  under  that 

Act  to  be  forfeited  and  void,  and  not  only  that,  but  the  excise 

licence  is  thereupon  declared   to  be  void.      But  there  is  no 

provision  as  to  what  would  become  of  the  excise  licence  in  case 

the  justices  at  Sessions  were  to  deprive  the  party  complained 

against  of  his  licence  under  this  Act ;  and  it  would  be  very  hard 

if,  after  he  had  gone  to  the  expense  of  obtaining  an  excise  licence, 

it  were  defeasible  at  the  discretion  of  the  justices. 

,  Rule  discharged. 

MILES   V.   The  INHABITANTS  of  BEISTOL.  ]^' 

(3  Bam.  &  Adol.  945—946 ;  S.  C.  1  L.  J.  (N.  S.)  K.  B.  193.)  [  946  ] 

A  plaintiff  havicg  brought  an  action  in  this  Court  against  the  hundred, 
pursuant  to  7  &  8  Geo.  IV.  c.  31,  (which  requires  such  an  action  to  be 
brought  within  three  months,)  afterwards  commenced  another  action  in 
the  Exchequer  for  the  same  cause.  This  Court,  on  motion,  compelled 
the  plaintiff  to  make  his  election  in  which  suit  he  would  proceed. 

Action  on  the  7  &  8  Geo.  IV.  c.  31  (i),  to  recover  damages  for 
injury  done  by  a  riotous  assembly  to  the  plaintiffs  houses  and 
property.  The  plaintiff,  after  he  had  commenced  his  action  in 
this  Court,  brought  another  in  the  Exchequer  for  the  same  cause, 
as  appeared  from  the  particulars  delivered  in  both  actions.    A 

(1)  Repealed  by  the  Biot  (Damages)  rate  under  conditions  as  to  time,  &c. 

Ac^  1886  (49  &  50  Vict  c.  38),  by  prescribed  by  regulations  of  Secretary 

which  provisions  are  made  for  obtain-  of  State. — ^R.  C. 
ing  compensation  out  of  the  Police 
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Milks       rule  nisi  having  been  obtained  for  discontinuing  the  present 
Thk  Inhabi-  action, 

TAKT8   OF 

Bbibtol.  Maule  now  shewed  cause : 

The  proper  course  for  lihe  defendants  was  to  plead  in  abate- 
ment to  the  action  in  the  Exchequer  the  pendency  of  another 
action.  In  Dicas  v.  Jay  (i),  an  application  was  made  to  the 
Court  of  Common  Pleas  to  stay  proceedings,  on  the  ground  that 
a  former  action  for  the  same  cause  had  been  referred  to  an 
arbitrator  by  a  rule  of  Court,  by  which  the  plaintiflf  was  pre- 
cluded from  bringing  any  new  action;  but  that  Court  refused 
the  application.  Independently  of  that,  the  action  in  this  Court 
having  been  first  commenced,  was  properly  brought;  and  if 
the  second  action  is  improper,  the  application  should  have  been 
made  to  the  Court  of  Exchequer. 

Campbell,  contra: 

Two  actions  have  been  commenced  in  different  Courts  for  the 
same  cause,  for  the  evident  purpose  of  defeating  the  provisions 
[  *946  ]  of  this  Act  of  Parliament,  *the  third  section  of  which  requires, 
that  an  action  shall  be  brought  within  three  months  after  the 
commission  of  the  offence  ;  and,  there  being  no  dispute  as  to  the 
facts,  the  Court  will,  on  a  summary  application,  interfere  to 
prevent  this.  At  all  events,  the  plaintiff  should  be  called  upon 
to  elect  in  which  action  he  will  proceed. 

LoBD  Tbntbrdbn,  Ch.  J. : 

This  Court  cannot  interfere  absolutely  to  prevent  the  plaintiff's 
proceeding  in  an  action  which  was  properly  brought  here ;  nor 
have  we  any  control  over  the  action  in  the  Exchequer.  But  we 
have  authority  to  say,  in  the  action  dependiug  in  our  own  Court, 
that  he  shall  not  proceed  further  in  that,  unless  he  abandon  the 
one  in  the  Exchequer.    He  must,  therefore,  make  his  election. 

Maule : 

The  plaintiff  will  elect  to  proceed  immediately  in  the  action 

in  this  Court. 

Rtde  discharged  on  the  plaintiff  so  undertaking. 

(1)  6£ing.  519. 
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EEX  V.  PmNEY(l).  ^1832. 

^   ^  Oct,  25  to 

(3  Barn.  &  Adol.  947—966 ;  S.  C.  5  Car.  &  P.  254 ;  3  State  Trials,  N.  S.  11.)         Nor.  1. 

A  justice  called  upon  to  suppress  a  riot,  is  required  by  law  to  do  all  he         r  947  -1 
knows  to  be  in  his  power,  that  can  reasonably  be  expected  from  a  man  of 
honesty  and  of  ordinary  prudence,  firmness,  and  activity, under  the  circum> 
stances.    Mere  honesty  of  intention  is  no  defence,  if  he  fails  in  his  duty. 

Nor  is  it  a  defence  that  he  acted  upon  the  best  professional  advice 
that  could  be  obtained  on  legal  and  military  points,  if  his  conduct  has 
been  faulty  in  point  of  law. 

In  suppressing  a  riot,  he  is  not  bound  to  head  the  special  constables, 
or  to  arrange  and  marshal  them ;  this  is  the  duty  of  the  chief  constables. 

Magistrates  are  not  criminally  answerable  for  not  having  called  out 
special  constables,  and  compelled  them  to  act  pursuant  to  1  &  2  Will.  IV. 
c.  41,  unless  it  be  proved  that  information  was  laid  before  them  on  oath, 
of  a  riot,  &c.  having  occurred  or  being  expected. 

A  magistrate  is  not  chargeable  with  neglect  of  duty  for  not  having 
called  out  the  posse  comitatus,  in  case  of  a  riot,  if  he  has  given  the 
King's  subjects  reasonable  and  timely  warning  to  come  to  his  assistance. 

Applying  personally  to  some  of  the  inhabitants  of  a  city,  calling  at 
the  houses  of  others,  employing  other  persons  to  do  the  same,  sending 
notices  to  the  churchwardens,  &c.  (on  a  Sunday)  to  be  published  at  the 
places  of  worship,  requiring  the  people  to  meet  the  magistrates  at  a 
stated  time  and  place,  in  aid  of  the  civil  power,  and  for  the  protection 
of  the  city,  and  posting  and  distributing  other  notices  to  the  like  effect, 
is  reasonable  warning,  the  riot  having  recently  broken  out. 

A  magistrate  who  calls  upon  soldiers  to  suppress  a  riot,  is  not  bound 
to  go  with  them  in  person ;  it  is  enough  if  he  gives  them  authority. 

This  was  an  information  filed  by  his  M^eatj' a  Attorney- 
General.  The  first  count  stated,  that  on  the  29th  of  October, 
1881,  and  before  and  afterwards,  and  at  all  and  each  of  the 
several  times  hereinafter  mentioned,  Charles  Pinney,  late  of 
city  of  Bristol  and  county  of  the  same  city.  Esquire,  was  mayor 
of  the  said  city,  and  one  of  the  justices  of  our  said  lord  the 
King  assigned,  &c.  That  heretofore,  to  wit  on  the  said  29th  of 
October,  in  the  said  city  and  county,  there  had  been  divers 
tumults,  riots,  routs,  and  unlawful  assemblies  of  great  numbers 
of  evil  disposed  persons  within  the  said  city  and  county,  and 
divers  and  violent  breaches  of  the  peace  of  our  lord  the  King, 
and  divers  violent  attacks  and  outrages  had  been  committed  in 
the  said  city  and  county,  upon  the  persons  and  property  of 
divers  of  his  said  Majesty's  subjects  there;  whereof  the  said 
C.  P.  so  being  such  mayor  and  justice  as  aforesaid,  then  and 
there  had  notice ; — that  on  the  next  day  after  the  said  29th  of 

(1)  See  Preface. 
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Rbx  October,  to  wit,  on,  &c.,  to  wit,  *in  the  city  and  county  aforesaid, 
Ptnney.  divers  wicked  and  evil  disposed  persons  to  the  number  of  5,000 
[  *9^s  ]  and  more,  whose  names  are  at  present  unknown  to  the  said 
Attorney-General,  with  force  and  arms,  unlawfully,  riotously, 
routously,  and  tumultuously  assembled  themselves  together  in 
different  parts  of  the  said  city  and  county,  armed  with  iron  bars, 
iron  crows,  pickaxes,  hammers,  pieces  of  wood  and  bludgeons, 
with  intent  to  disturb  the  public  peace,  and  to  make  riots,  routs, 
tumults,  and  affirays  in  the  said  city  and  county,  and  to  commit 
breaches  of  the  peace  and  outrages  upon  the  persons  and  property 
of  his  Majesty's  peaceable  subjects  there ;  of  all  which  premises 
the  said  C.  P.  so  being  such  mayor  and  justice  as  aforesaid 
then  and  there  also  had  notice.  That  divers,  to  wit  3,000,  of 
the  said  persons,  so  being  unlawfully,  riotously,  &c.  assembled 
together  armed  as  aforesaid,  and  divers  other  persons  to  the 
said  Attorney-General  also  unknown,  afterwards,  to  vdt  on  the 
day  and  year  last  aforesaid,  at,  &c.,  with  force  and  arms  wickedly 
and  unlawfully  attacked,  and  with  the  said  hammers,  pickaxes, 
&c.  forced  and  broke  open  a  certain  common  and  public  prison 
there  called  the  Bridewell,  and  then  and  there  made  a  great 
riot,  noise,  tumult  and  affray  there,  for  a  long  space  of  time, 
to  wit  for  eight  hours ;  and  during  that  time  unlawfully,  wilfully, 
maliciously,  and  with  force,  burned,  demolished,  and  destroyed 
the  said  prison,  and  rescued  divers,  to  wit  100,  prisoners,  who 
were  then  and  there  lawfully  confined  in  the  said  prison,  and 
suffered  them  to  go  at  large.  Averment,  as  before,  that'  the 
defendant  had  notice.  That  afterwards,  to  wit,  on  the  same  day, 
&c.,  at,  &c.,  a  great  number,  to  wit  3,000,  of  the  said  persons 
[  ♦949  ]  so  being  riotously,  &c.  *a8sembled  as  aforesaid,  armed  as  afore- 
said, and  divers  other  persons  also  to  the  said  Attorney-General 
unknown,  with  force  and  arms  wickedly  and  unlawfully  attacked, 
and  with  the  said  hammers,  pickaxes,  &c.,  forced  and  broke 
open  a  certain  other  public  and  common  prison  in  the  city  and 
county  aforesaid,  called  the  Gaol,  and  then  and  there  made 
another  great  riot,  noise,  tumult  and  affray  there,  for  a  long 
space  of  time,  to  wit  for  six  hours ;  and  during  that  time 
unlawfully,  wilfully,  maliciously,  and  with  force  partly  burned, 
demolished,  and  destroyed  the  same,  and  rescued  and  set  at  large 
divers,  to  wit  100,  prisoners,  who  were  then  and  there  lawfully 
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confined  in  the  said  last-mentioned  gaol.    Notice  to  defendant,         Rbx 

t*. 

as  before.  That  afterwards,  to  wit  on  the  same  day,  &c.,  at,  &c.  pinnby. 
a  great  number,  to  wit  3,000,  of  the  said  persons  so  being 
riotoasly,  &c.,  assembled  as  aforesaid,  armed  as  aforesaid,  and 
divers  other  persons  also  to  the  said  Attorney-General  unknown, 
with  force  and  arms  wickedly  and  unlawfully  attacked,  and  with 
the  said  hammers,  pickaxes,  &c.,  forced  and  broke  open  a  certain 
messuage  and  dwelling-house  in  the  city  and  county  aforesaid,  of 
and  belonging  to  the  Lord  Bishop  of  Bristol,  and  then  and  there 
made  another  great  tumult,  riot,  disturbance,  and  affray  for  a 
long  space  of  time,  to  wit  for  the  space  of  eight  hours ;  and  then 
and  there  during  that  time  unlawfully,  wilfully,  maliciously,  and 
with  force  burned  and  demolished  the  said  messuage  and  dwell- 
ing-house, and  wholly  destroyed  the  furniture,  and  other  goods 
and  chattels  therein,  to  wit  at,  &c.  Notice,  &c.  That  after- 
wards, to  wit  on  the  same  day,  &c.,  at,  &c.,  a  great  number,  to 
wit  8,000,  of  the  said  persons,  so  being  riotously,  &c.  assembled 
as  aforesaid,  armed  as  aforesaid,  and  divers  other  persons  also 
*to  the  said  Attorney-General  unknown,  wilfully  and  maliciously,  f  *960  ] 
and  with  great  force  and  violence  attacked,  forced,  and  broke 
oipen  divers,  to  wit  100,  messuages,  and  100  dwelling-houses,  of 
and  belonging  respectively  to  divers  of  his  Majesty's  subjects, 
situate  in  a  certain  place  in  the  said  city  and  county,  to  wit  in  a 
certain  place  there  called  Queen  Square,  and  then  and  there 
made  a  great  riot,  kc.  there  for  a  long  space  of  time,  to  wit 
twelve  hours ;  and  during  that  time  then  and  there  unlawfully, 
wilfully,  maliciously,  and  with  force  burned,  demolished,  and 
destroyed  ihe  said  messuages  and  dwelling-houses,  and  the 
furniture  and  other  goods  and  chattels  therein,  and  stole,  took,  and 
carried  away  divers  goods  and  chattels  of  and  belonging  to  divers 
of  his  said  Majesty's  subjects  then  and  there  being,  and  greatly 
terrified  and  alarmed  the  inhabitants  of  the  said  city  and  county. 
Notice,  Ac.  Nevertheless,  the  said  Attorney-General  in  fact  saith 
that  the  said  G.  P.  so  then  and  there  being  such  mayor  and 
justice  of  the  peace  as  aforesaid,  and  well  knowing  of  the  said 
riots,  tumults,  and  affrays,  and  of  the  said  burning,  demolishing, 
and  destroying  of  the  said  gaols  and  messuages,  and  of  all  other 
the    premises    aforesaid,   but   disregarding,  and   wilfully,   and 
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Bbz  wrongfully  neglecting  the  duties  of  his  said  office  as  such  justice 
PiKNST.  of  the  peace  as  aforesaid,  did  not  then  and  there  suppress  or  put 
an  end  to,  or  endeavour  to  suppress,  &c.  or  use  due  means  or 
exertions  to  suppress,  &c.  the  said  riots,  tumults,  and  affrays,  and 
the  said  burning,  demolishing  and  destroying  of  the  said  gaols 
and  messuages,  and  the  violences,  breaches  of  the  peace  and 
outrages  as  aforesaid,  as  he  could  and  might,  and  ought  to  have 
done,  or  endeavour  to  execute  the  powers  and  authorities  by 
[  'SBi  ]  the  laws  of  this  realm  vested  in  him  the  *said  C.  P.  as  such 
justice  of  the  peace  as  aforesaid  in  that  behalf ;  but  the  said 
C.  P.  then  and  there,  to  wit  on  the  day  and  year  first  afore- 
said, and  from  thence  continually  during  all  the  time  aforesaid, 
in  the  city  and  county  aforesaid,  wilfully  and  unlawfully  neg- 
lected his  duty  in  that  behalf,  and  omitted  to  suppress  and  put 
an  end  to,  and  to  endeavour  to  suppress,  &c.  the  said  riots, 
tumults,  and  affrays,  and  the  said  burnings  of  the  said  gaols 
and  messuages,  and  the  violences,  breaches  of  the  peace,  and 
outrages  aforesaid,  and  to  provide  and  organise  sufficient  force 
for  suppressing  the  same,  although  he  was,  on  the  day  and  year 
first  aforesaid,  and  frequently  afterwards,  during  the  time  afore- 
said, requested  so  to  do,  to  wit  in  the  city  and  county  aforesaid ; 
but  the  said  C.  P.  during  all  the  time  aforesaid  wholly  refused 
and  neglected  so  to  do,  or  to  give  such  orders  and  directions 
as  were  necessary  for  restoring  peace  and  tranquillity  in  the 
said  city  and  county,  and  as  he  the  said  C.  P.  was  of  duty  bound 
to  have  given ;  and  did  withdraw  and  conceal  himself  not  only 
from  the  said  persons  so  unlawfully,  riotously,  and  tumultuously 
assembled  as  aforesaid,  but  also  from  all  such  of  his  Majesty*s 
loyal  and  peaceable  subjects  then  and  there  being  in  the  said 
city  and  county  as  stood  in  need  of  his  the  said  C.  P.'s  orders  and 
assistance ;  and  did  wilfully  and  unlawfully  neglect  and  omit  to 
execute  or  endeavour  to  execute  any  of  those  powers  or  autho- 
rities by  the  laws  of  this  realm  vested  in  him  the  said  C.  P.,  as 
such  justice  of  the  peace  as  aforesaid  in  that  behalf;  and  did 
then  and  there  wilfully  and  unlawfully  permit  and  suffer  the 
said  persons  so  unlawfully,  riotously,  and  tumultuously  assembled 
as  aforesaid  to  be  and  continue  so  unlawfully,  &c.  assembled 
[  •952  ]      in  the  commission  of  the   *aforesaid  violences,  burnings,  and 
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destructions  of  property,  breaches  of  the  peace,  and  outrages,  Bbz 
for  a  long  space  of  time,  to  wit  during  all  the  time  aforesaid,  pin^ky. 
to  wit  in  the  city  and  county  aforesaid,  contrary  to  the  duty 
of  his  said  office  as  justice  of  the  peace  as  aforesaid,  in  con- 
tempt, &c.  to  the  evil  example,  &c.  and  against  the  peace, 
&c.  The  second  count  stated,  that  the  defendant  was  a 
justice  of  the  peace  for  the  city  of  Bristol  and  county  of  that 
city ;  and  that  on  the  29th  of  October,  divers  evil  disposed 
persons  unlawfully  and  riotously  assembled  themselves,  armed, 
&c.  and  continued  so  unlawfully,  &c.  assembled  for  two  days 
and  two  nights  then  next  following,  and  during  that  time  made 
divers  riots,  and  committed  divers  breaches  of  the  peace,  &c. 
(stating  more  shortly  the  unlawful  and  riotous  acts  related  in  the 
former  count) ;  of  all  which  said  premises  the  said  C.  P.  so  being 
such  justice,  &c.  during  the  time  aforesaid,  to  wit  on,  &c.  and 
from  time  to  time  whilst  the  said  riots,  &c.  were  proceeding,  and 
being  done  and  committed  as  last  aforesaid,  was  informed  and 
had  notice,  to  wit  in,  &c.  Nevertheless,  &c. :  the  breach  of  duty 
was  then  stated  nearly  as  in  the  first  count.  The  third  count  was 
like  the  second,  only  laying  the  commencement  of  the  riots  a  day 
later,  omitting  the  destruction  of  the  bishop's  palace,  and  in 
other  resi)ects  slightly  abridging  the  narrative.  The  breach  of 
duty  was  alleged  as  before.     Plea,  not  guilt}'. 

The  case  was  tried  at  Bar,  in  the  Court  of  King's  Bench,  at 
Westminster,'  by  a  special  jury  of  the  county  of  Berks.  The 
trial  began  on  the  25th  of  October,  before  Lord  Tenterden,  Ch.  J., 
Littledale,  J.,  Parke,  J.,  and  Taunton,  J.,  and  lasted  seven  days. 
After  the  27th  of  October,  Lord  Tenterden  was  obliged  to 
discontinue  his  attendance  *by  illness,  under  which  he  had  been  [  *953  ] 
some  time  labouring,  and  which  in  a  few  days  terminated  fatally. 
The  trial  proceeded  before  the  other  three  Judges. 

It  appeared  in  evidence,  that  Sir  Charles  Wetherell,  the  Recorder 
of  Bristol,  having  appointed  Saturday,  the  29th  of  October,  1831, 
for  holding  the  gaol  delivery  in  the  city,  a  riot  was  apprehended 
on  that  occasion ;  and  upon  th&  application  of  the  magistrates 
to  the  Secretary  of  State,  a  party  of  soldiers  was  sent  to  Bristol, 
in  addition  to  some  troops  already  stationed  there :  300  special 
constables  were  also  sworn  in,  but  of  these  only  100  served 
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Rbx  voluntarily ;  the  rest  were  hired.  Sir  Charles  Wetherell  entered 
PiNHEY,  the  town  on  the  29th  and  proceeded  to  the  Guildhall,  and  after- 
wards to  the  Mansion  House,  the  defendant's  residence.  A  great 
riot  took  place ;  many  acts  of  violence  were  committed ;  and  the 
mob  became  so  tumultuous  in  the  neighbourhood  of  the  Mansion 
House,  that  the  special  constables  were  unable  to  preserve  order, 
and  the  military  were  called  in.  The  Biot  Act  was  several  times 
read,  and  the  defendant  addressed  the  mob ;  the  soldiers  were  at 
one  time  obliged  to  act  in  dispersing  the  rioters ;  but  were  not 
permitted  to  fire ;  and,  about  midnight,  by  the  exertions  of  the 
special  constables,  marshalled  and  directed  by  a  military  officer, 
quiet  was  completely  restored.  The  defendant  remained  all  night 
in  the  Mansion  House,  and  did  not  go  to  bed.  Early  on  Sunday, 
the  riot  was  renewed  with  greater  violence ;  about  eight  o'clock 
the  Mansion  House  was  attacked,  and  the  defendant  was  obliged 
to  leave  it  for  the  preservation  of  his  life.  One  division  of  the 
military,  with  which  the  mob  had  become  irritated,  was  sent  out 
of  the  town  by  Colonel  Brereton,  the  officer  commanding  the 
[  *954  ]  district,  and  the  rest,  though  called  upon  by  the  *defendant  and 
the  other  magistrates,  gave  no  effectual  assistance  to  the  civil 
power.  The  mob  went  on  alternately  increasing  and  decreasing 
in  violence  till  the  middle  of  the  day,  when  they  attacked  and 
burned  the  Bridewell ;  they  afterwards  released  the  prisoners  at 
the  city  gaol,  and  destroyed  the  governor's  house,  a  toll  house, 
and  a  prison  at  Lawford's-gate  without  the  city.  They  also, 
during  that  day  and  night,  robbed  and  partly  destroyed  the 
Bishop's  palace,  demolished  the  Custom  House,  and  plundered 
and  burned  the  houses  on  two  sides  of  Queen  Square.  The 
defendant,  on  leaving  the  Mansion  House  on  Sunday  morning, 
went  to  the  Guildhall,  and  in  his  way  endeavoured  to  induce 
several  of  the  inhabitants  to  attend  him  there ;  he  also  desired 
other  individuals  to  exert  themselves  in  the  same  manner.  Some 
magistrates  and  other  persons  having  met  him  at  the  Guildhall, 
(about  ten  o'clock,)  circular  letters  were  there  written,  and 
forwarded  to  the  churchwardens  of  the  several  parishes  in  these 
words :  "  The  magistrates  feel  it  their  duty  earnestly  to  request 
that  you  w^U  adopt  immediate  measures  to  assemble  your 
parishioners  in  your  church,  in  order  that  they  may  be  formed 
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into  a  constabulary  force  in  aid  of  the  civil  power,  for  the         Rkx 

protection  of  the  city  and  its  inhabitants  ;  and  as  you  form,  to      pinney. 

proceed  to  the  Guildhall  immediately.      C.   Pinney,  Mayor." 

Similar    notices  were    distributed    at    the    houses,   requesting 

attendance  at  the  Guildhall,   where  the  constables  were  also 

ordered  to  assemble;   and  bills,  requiring  the  co-operation  of" 

the  citizens  (signed  by  the  mayor),  were  posted  about  the  town : 

it  was  also  announced  that  the  Biot  Act  had  been  three  times 

read.     Not  more  than  200  persons  attended  at  the  Guildhall; 

and  no  agreement  could  be  obtained  *in  any  plan  for  suppressing      [  •955  ] 

the  riot.     It  was  finally  recommended,  that  those  present  should 

meet  again  at  a  later  hour,  each  bringing  with  him  such  assistance 

as  he  could  procure.    At  the  second  meeting  still  fewer  persons 

attended,   and  nothing  effectual  was  done.     A  great  body  of 

evidence  was  given  as  to  the  various  proceedings  of  this  day  and 

night,  on  the  one  hand  tending  to  shew  that  the  defendant  had 

been  unduly  attentive  to  his  own  safety,  and  negligent  of  means 

in  his  power  for  the  preservation  of  the  city ;  on  the  other,  that 

he  had  conducted  himself  with  firmness  and  activity,  and  that 

all  endeavours  to  arrange  any  plan  of  resistance  to  the  mob  had 

been  defeated  by  the  misconduct  of  the  inhabitants  and  a  portion 

of  the  military.     On  Sunday  night   measures  were  taken  for 

more  effectually  calling  out  the  posse  camitatusy  which,  however, 

was  considered  to  have  been  done  as  far  as  the  circumstances 

allowed,  by  the  circulation  of  notices  in  the  morning.     The  city 

was  divided  into  thirty  districts,  and  an  under-sheriff  deputed  for 

each,  with  written  instructions  for  collecting  and  embodying  the 

inhabitants.     No  proceeding  of  this  kind  was  remembered  to 

have  taken   place  in   Bristol  before,  and  the   making  out  of 

appointments  and  instructions,  with  other  preparations,  occupied 

the  under-sheriff  and  other  gentlemen  during  four  or  five  hours 

of  Sunday  evening.     On   the  following  morning  a  force  was 

raised  by  these  means,  the  inhabitants  having  then  become  more 

generally  willing  to  assist  the  magistrates,  in  consequence  of  the 

mischief  that  had  occurred,  and  was  still  threatened,  to  private 

as  well  as  public  property.     A  reinforcement  of  troops  also 

arrived.      The  commanding  officer.  Major  Beckwith,  went  to 

the  council-housey  where  the  defendant  was  with  several  other 
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Rkx  magistrates,  *and  said  that  he  would  presently  restore  order,  but 
PiNNBT.  requested  that  one  or  two  magistrates  would  accompany  him  on 
[  *^66  ]  horseback.  They  all  refused  to  do  so,  alleging  various  reasons 
when  individually  called  upon,  as  that  they  did  not  know  how  to 
ride,  and  that  their  going  with  Major  Beckwith  would  expose 
them  to  unpopularity  and  endanger  their  property.  He  then 
required  a  written  authority  from  the  magistrates,  to  take  such 
measures  as  might  be  expedient,  and  the  following  note  was 
given  to  him,  dated  "Council-house,  Bristol,  October  31st, 
1831,"  and  signed  "  C.  Pinney,  Mayor :  "  "  Sir, — You  are  hereby 
authorized  to  disperse  any  mob  which  may  assemble  in  this  city 
in  a  riotous  or  tumultuous  manner,  in  disturbance  of  the  public 
peace."  Major  Beckwith  then  made  several  charges  upon  the 
mob  with  his  troops,  and  suppressed  the  riot  (i). 

LiTTLEDALB,  J.,  ou  Thursday,  November  1st,  summed  up  the  case : 

He  stated  that  there  was  no  doubt  in  point  of  law,  that  a  public 
officer  guilty  of  a  criminal  neglect  in  the  discharge  of  his  duty 
was  liable  to  an  indictment  or  information ;  but  he  added,  that 
the  only  instance  he  was  aware  of  in  which  such  an  information 
as  this  had  been  prosecuted,  was  the  case  of  Mr.  Kennett,  who 
was  Lord  Mayor  of  London  during  the  riots  in  1780,  and  who 
was  tried  before  Lord  Mansfield  at  Nisi  Prius  at  Guildhall. 
He  was  charged  with  specific  offences,  (with  not  reading  the  Biot 
Act,  and  with  releasing  some  prisoners,)  as  well  as  with  general 
[  *957  ]  neglect  of  duty ;  *whereas  the  present  information  only  imputed 
general  misconduct,  and  that  extending  over  a  part  of  three  days : 
a  more  attentive  consideration  would  therefore  be  requisite  on 
the  part  of  the  jury.  The  learned  Judge  then  shortly  stated  the 
history  of  the  riot,  and  the  substance  of  the  information,  and 
went  on  to  observe  that  a  party  intrusted  with  the  duty  of  putting 
down  a  riot,  whether  by  virtue  of  an  office  of  his  own  seeking 
(as  in  the  ordinary  case  of  a  magistrate),  or  imposed  upon  him 
(as  in  that  of  a  constable),  was  bound  to  hit  the  exact  line  between 

(1)  The  above  statement,  though  Littledale's  summiDg   up.      The 

not  a  complete  outline  of  the  case,  whole  trial  has  been  lately  published, 

will  shew  the  bearing  of  such  obser-  from  Mr.  Gumey's  short-hand  note, 

vations  as  it  has  been  thought  desir-  [And  see  3  State  Trials,  N.  S.  17.] 
able    to    select    from    Mr.    Justice 
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excess  and  failure  of  duty,  and  that  the  difficulty  of  so  doing,  Rbx 
though  it  might  be  some  ground  for  a  lenient  consideration  pinvet. 
of  his  conduct  on  the  part  of  the  jury,  was  no  legal  defence  to 
a  charge  like  the  present.  Nor  could  a  party  so  charged  excuse 
himself  on  the  mere  ground  of  honest  intention  :  he  might  omit 
acting  to  the  extent  of  his  duty  from  a  perfectly  good  feeling,  and 
that  might  be  considered  in  apportioning  punishment ;  but  the 
question  for  a  jury  must  be,  whether  or  not  he  had  done  what 
his  duty  in  point  of  law  required.  The  subject  of  enquiry 
therefore  in  the  present  case  would  be:  "Has  the  defendant 
done  all  that  he  knew  was  in  his  power  to  suppress  the  riots, 
that  could  reasonably  be  expected  from  a  man  of  honesty  and 
of  ordinary  prudence,  firmness,  and  activity,  under  the  circum- 
stances in  which  he  was  placed  ?  "  Honesty  of  intention,  though 
not  of  itself  sufficient  to  exculpate,  would  form  an  ingredient  in 
the  case,  to  be  taken  into  consideration.  The  learned  Judge 
then  stated,  as  the  two  points  upon  which  this  enquiry  would 
turn ;  whether  the  defendant  used  those  means  which  the  law 
requires,  to  assemble  a  sufficient  force  for  suppressing  the  riot 
and  preventing  the  mischief  which  occurred  ?  *and  whether  he  [  •958  ] 
made  such  use  of  the  force  which  was  obtained,  and  also  of  his 
own  personal  exertion,  to  prevent  mischief,  as  might  reasonably 
have  been  expected  from  a  firm  and  honest  man  ? 

The  learned  Judge  then  went  over  the  facts,  examining  them 
with  reference  to  these  questions ;  and  he  stated  that,  to  convict 
the  defendant,  they  must  all  be  agreed  that  he  had  failed  in  his 
duty  on  some  one  particular  point ;  it  was  not  sufficient,  if  part 
of  the  jury  thought  him  wrong  in  one  instance,  and  part  in 
another.  He  observed  that  the  defendant  during  a  great  part 
of  the  transactions  had  been  guided  by  the  suggestions  of  a 
military  officer,  Major  Mackworth,  and  of  the  town  clerk, 
Mr.  Serjeant  Ludlow ;  and  it  was  a  circumstance  in  his  favour 
that  he  had  acted  on  the  best  military  and  best  legal  advice  that 
could  be  obtained,  although  such  advice  could  not  shelter  him 
if  he  had  acted  incorrectly  in  point  of  law.  With  respect  to  the 
charge  of  not  providing  sufficient  force  beforehand,  he  observed 
that  the  case  must  be  considered  as  it  presented  itself  to  the 
defendant  at  the  time,  and  not  as  if  he  could  have  foreseen 
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Rex         the  extent  of  calamity  which  resulted  from  the  removal  of  part 
PiNNET.      of  the  military  and  from  other  circumstances,  in  which  case  he 
might  have  been  expected  to  make  what,  in  a  different  state 
of  things,  would  have  been  an  over-exertion.     It  had  been  made 
a  charge  that  on  the  first  day  of  the  riot  the  defendant  did  not 
head  the  special  constables,  but  that  was  not,  in  point  of  law, 
any  part  of  his  duty ;  they  were  headed  by  the  chief  constables 
of  the  wards,  whose  duty  it  was,  and  who  were  more  fitted  for  it. 
The  defendant  gave  directions  for  them  to  act ;  and  after  having 
harangued  the  people  (in  doing  which  his  life  was  exposed  to 
[  ^969  ]      danger)  *he  remained  in  the  Mansion  House,  where  communica- 
tion might  be  had  with  him  if  necessary.     It  was  also  stated  in 
the  indictment  that  he  did  not ''  organize  "  the  special  constables, 
(a  new  term  in  law  language,  probably  substituted  for  the  more 
usual  term  "array,")  but  neither  was  this  any  part  of  the  duty 
of  the  mayor;  it  belonged  rather  to  the  chief  constables;  and 
the  constables  were  in  fact  marshalled  by  Major  Mackworth, 
who,  as  a  military  officer,  was  most  competent  to  this   kind 
of  duty.     The  learned  Judge,  after  commenting  on  some  other 
facts  of  the  case,  proceeded  as  follows : 

The  next  charge,  and  in  my  mind  the  most  important,  is,  that 
the  defendant  did  not  use  those  means  which  the  law  requires  to 
assemble  a  sufficient  force  on  the  Sunday  morning.  On  this 
point  some  reference  has  been  made  to  the  statutes,  1  Geo.  IV. 
c.  37  (1),  and  1  &  2  Will.  IV.  c.  41,  authorising  magistrates  in 
certain  cases  to  call  out  special  constables  and  compel  their 
attendance.  Now  the  information  does  not  contain  any  charge 
against  the  defendant,  founded  on  the  provisions  of  either 
of  these  Acts,  of  not  calling  out  such  constables ;  and  if  it  had, 
there  ought  still  to  have  been  proof  that  some  person  had  gone 
before  the  mayor  and  taken  the  proper  steps  to  require  him  to 
call  out  the  special  constables,  according  to  the  direction  of  the 
Act  in  force  at  the  time.  There  was  no  evidence  of  such  steps 
having  been  taken,  and  although  it  has  been  under  our  con- 
sideration whether  the  defendant  was  not  bound  at  all  events  to 
do  what  the  Act  prescribes,  the  majority  of  the  Court  has  decided, 
and  the  jury  are  to  take  it  as  the  law,  that  in  the  present  case  no 
(1)  Bepealed  S.  L.  B.  1861. 
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qaestion  can  arise  apon  these  statutes,  and  they  must  be  laid         Rex 
entirely  out  of  *con8ideration  (i).    The  question  therefore  will  be,      pinxey. 
on   this  occasion,  whether  the  defendant  performed  what  the      [  *9e,o  ] 
general  rules  of  the  common  law  required  of  him.     The  general 
duty  of  justices  of  the  peace  with  regard  to  rioters  is  to  restrain, 
and,  if  necessary,  to  pursue,  arrest,  and  take  them :  that  is  the 
obligation  arising  from  the  nature  of  the  office ;  and  that  they 
may  be  able  to  fulfil  this,  the  justices  are  in  such  cases  to  call 
upon  the  King's  subjects  to  aid  them  ;  they  have  authority  to  do 
8o,  and  the  King's  subjects  are  bound  to  be  assistant  to  them  in 
suppressing  the  riot,  when  reasonably  warned.    Now  the  material 
consideration  in  this  case  is,  whether  the  common  law  obligation 
thus  thrown  upon  justices  of  the  peace  has  been  fulfilled  on  the 
present  occasion.     It  has  been  proved,  that  when  the  mob  went 
to  the  Mansion  House  on  the  Sunday  morning  there  was  no  civil 
power  to  resist  them ;  and  that  at  the  meetings  which  afterwards 
took  place  at  the  Guildhall  and  at  the  Council  House  on  the 
Sunday  morning  and  afternoon,  no  adequate  civil  power  was 
provided,  which  *one  should  think  might  have  been  done  in  so       [  'Qei  ] 
large  a  place  as  Bristol.     It  is  also  said,  that  on  those  occasions 
the  mayor  and  magistrates  had  no  plan  to  propose  to  the  people, 
that    magistrates  were  not  there   to  receive   the  people  who    . 
attended,  and  that  afterwards,  at  the  demolition  and  burning 
of  the  Bridewell,  the  Gaol,  the  Bishop's  Palace,  and  the  other 
buildings  that  were  destroyed,  there  was  no  adequate  civil  power 

(1)  The  statute  1  Geo.  IV.  c.  37,  be  made  a  matter  of  charge,  without 

empowered  justices  to  swear  in  special  having  been  expressly  alleged  in  the 

constables,  upon  the  information  on  information,  that  the  defendant  did 

oath  of  five  respectable  householders,  not  use  the  powers  given    by  the 

that  tumult,  riot,  or  felony  had  taken  latter    Act    for    appointing    special 

place  or  was  reasonably  to  be  appro-  constables ;  and  there  was  some  dis- 

hended.    The  Act  1  &  2  Will.  IV.  cussion  on  the  bench  as  to  this  point; 

c.  41  (which  received  the  royal  assent  but  Pabke,  J.  and  Taunton,  J.  were 

on  the  15th  of  October,  1831)  repealed  clearly  of  opinion  (though  Little- 

the  former  statute,  and  gave  powers  dale,  J.  expressed  some  doubt)  that 

for  the  appointing  of  special  con-  at  all  events  it  ought  to  have  been 

stables  upon  the  representation  on  proved  that  an  information  on  oath 

oath  of  any  credible  witness.     On  had  been  submitted  to  the  defendant, 

the  fifth  day  of  this  trial,  during  the  before  he  could  be  made  responsible 

proof  of  the  defendant's  case,  a  ques-  for  not  having  sworn  in  constables 

tion  arose,  whether  or  not  it  could  pursuant  to  1  &  2  Will.  IV.  c.  41. 
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Rrx  to  suppress  the  riots.  There  is,  therefore,  a  su&cient  prima  facie 
PiNNEY.  cftse  made  out  to  call  upon  the  defendant  for  an  answer,  and  to 
put  it  upon  him  to  shew  that  he  did  what  the  law  required 
of  him.  The  answer  given  by  the  mayor  is,  that  as  soon  as 
he  left  the  Mansion  House  on  Sunday  morning  he  concerted 
measures  to  call  out  the  civil  power;  that  he  directed  the 
constables  who  had  been  on  duty  the  day  before  to  be  summoned; 
that  he  personally  called  at  several  houses,  and  asked  the 
inhabitants  to  attend  hiin ;  that  he  required  the  same  of  people 
whom  he  accosted  in  the  streets;  and  that  he  desired  other 
persons  both  to  go  to  the  houses,  and  speak  to  people  in  the 
streets.  It  was  Sunday,  and  it  might  be  expected  that  the  body 
of  the  people  would  not  be  scattered  about  in  their  private  houses 
or  shops,  but  attending  their  several  places  of  worship:  the 
mayor  had  therefore  a  better  opportunity  of  getting  the  people 
together,  after  divine  worship  should  be  over,  if  they  had  been 
disposed  to  come  forward,  than  he  would  have  had  at  equally 
short  notice  on  another  day.  He  accordingly  sent  summonses 
to  the  churchwardens,  and  to  the  chapels,  and  these  were 
received  by  the  people  assembled  at  the  places  of  worship. 
Besides  this,  he  had  bills  distributed  and  posted  about  the  town. 
The  notices  addressed  to  the  churchwardens  not  only  requested 
[  ^902  ]  *that  the  people  should  assemble,  but  also  they  should  form 
themselves  into  bodies,  and  as  soon  as  they  were  formed  come  to 
the  Guildhall.  Now  that  is  what  the  common  law  requires  of  the 
magistrate :  he  is  to  call  the  people  together,  and  the  defendant 
does  call  them,  in  a  manner  most  likely  to  be  attended  to,  and 
he  tells  them  to  form  themselves  into  bodies,  and  come,  when 
so  formed,  to  an  appointed  place.  If  they  had  attended,  the 
occurrences  of  that  day  might  have  been  different.  Was  this, 
then,  a  reasonable  warning  on  the  part  of  the  mayor?  If  it 
was,  he  has  done  all  that  lay  in  his  power,  provided  he  gave  the 
warning  in  sufiBcient  time. 

Upon  this  point,  the  learned  Judge  observed  that  the  riot  bad, 
to  all  appearance,  ended  on  the  Saturday  night,  and  that,  upon 
its  renewal  on  Sunday,  the  defendant  took  the  most  expeditious 
course  the  occasion  allowed  to  summon  the  inhabitants.  He  then 
pointed  out  the  various  causes  (as  the  scanty  attendance  of  the 
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inhabitants  in  pursuance  of  the  mayor's  requisition,  the  differences         Rbz 
of  opinion  among  those  who  came,  and  the  party  feeling  prevalent      pinnby. 
in  the  city,)  which  frustrated  the  endeavours  made  to  obtain  a 
general  co-operation  against  the  rioters. 

He  observed,  that  a  proposal  to  call  out  the  posse  comitatus  had 
been  made  on  the  Saturday  night,  but  not  to  the  defendant.  On 
the  Sunday  night,  however,  it  was  acted  upon,  and  every  exertion 
used ;  precepts  were  issued  and  summonses  were  sent,  but  the 
fosse  comitatus  could  not  be  called  out  in  a  moment ;  the  mere 
arrangement  for  issuing  those  precepts  took  four  or  five  hours. 
Though  the  posse  comitatm  may  be  called  out  by  a  justice  it  is 
generally  done  by  the  sheriff;  and  in  this  case  the  under-sheriff 
says  that  no  such  proceeding  *ever  took  place  in  Bristol  to  his  [  '^fiS  ] 
knowledge,  and  he  never  knew  of  it  any  where  else.  It  would 
therefore  be  too  much  to  impute  a  criminal  neglect  of  duty  to 
the  mayor,  because  he  did  not  adopt  a  course  which  must  have 
been  attended  with  so  much  delay.  Besides  which,  the  calling 
out  of  the  posse  comitatus  is  only  giving  notice  to  all  the  King's 
subjects  to  attend ;  and  all  are  bound  to  attend  the  notice  of  the 
magistrate,  as  well  as  to  attend  upon  the  posse  comitatus,  therefore 
the  warning  given  by  the  mayor,  which  has  been  already  adverted 
to,  was  doing  the  same  thing  as  raising  the  posse  comitatus,  only 
that  the  making  out  of  precepts,  and  other  formalities,  were  not 
gone  through.  After  commenting  on  some  other  facts  of  the 
case,  the  learned  Judge  continued  as  follows : 

Another  charge  against  the  defendant  is,  that  upon  being 
required  to  ride  with  Major  Beckwith  he  did  not  do  so.  In  my 
opinion  he  was  not  bound  to  do  so  in  point  of  law.  I  do  not 
apprehend  it  to  be  the  duty  of  a  justice  of  peace  to  ride  along 
and  charge  with  the  military.  A  military  officer  may  act  without 
the  authority  of  the  magistrate  if  he  chooses  to  take  the  respon- 
sibility ;  but  although  that  is  the  strict  law,  there  are  few  military 
men  who  will  take  upon  themselves  so  to  do,  except  on  the  most 
pressing  occasions.  Where  it  is  likely  to  be  attended  with  a  great 
destruction  of  life,  a  man  generally  speaking  is  unwilling  to  act 
without  a  magistrate's  authority;  but  that  authority  need  not 
be  given  by  his  presence.  In  this  case  the  mayor  did  give  his 
authority  to  act :  the  order  has  been  read  in  evidence ;  and  he 
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Rex  was  not  bound  in  law  to  ride  with  the  soldiers,  more  particularly 
PiMNEY.  on  such  an  occasion  as  this,  when  his  presence  elsewhere  might 
[  •964  ]  be  required  *to  give  general  directions.  If  he  was  bound  to  make 
one  charge  he  ought  to  have  made  as  many  other  charges  as  the 
soldiers  made.  It  is  not  in  evidence  that  the  mayor  was  able  to 
ride,  or  at  least  in  the  habit  of  doing  so :  and  to  charge  with 
soldiers  it  is  not  only  necessary  to  ride,  but  to  ride  in  the  same 
manner  as  they  do :  otherwise  it  is  probable  the  person  would 
soon  be  unhorsed,  and  would  do  more  harm  than  good  ;  besides 
that,  if  the  mob  were  disposed  to  resist,  a  man  who  appeared  in 
plain  clothes  leading  the  military  would  be  soon  selected  and 
destroyed.  I  do  not  apprehend  that  it  is  any  part  of  the  duty 
of  a  person  who  has  to  give  general  directions,  to  expose  himself 
to  all  kinds  of  personal  danger.  The  general  commanding  an 
army  does  not  ordinarily  do  so,  and  I  can  see  no  reason  why 
a  magistrate  should.  A  case  may  be  conceived  where  it  might 
be  prudent,  but  here  no  necessity  for  it  has  been  shewn. 

With  respect  to  the  conversation  related  by  Major  Beckwith,. 
in  which  the  defendant  and  some  of  the  magistrates  excused 
themselves  from  riding  with  the  military,  by  saying  that  it 
would  render  them  unpopular,  and  endanger  their  property,  the 
learned  Judge  observed  that  if  there  had  been  a  failure  in  duty 
established,  these  words  would  deserve  consideration  as  shewing 
the  quo  animo,  and  as  proving  that  the  parties  were  influenced, 
in  such  neglect,  by  the  desire  of  saving  their  property :  but  unless 
there  had  been  such  failure  in  duty,  no  question  could  arise  upon 
the  words  ;  and  it  appeared  that  on  the  occasion  when  they  were 
used,  the  defendant  gave  Major  Beckwith  a  written  authority, 
which  was  all  he  was  at  that  time  bound  to  do. 

The  learned  Judge,  in  the  course  of  his  summing  up,  adverted 
r  ^965  ]  to  many  other  heads  of  charge  against  the  defendant,  *of  which 
it  is  only  necessary  to  notice  the  following.  It  was  alleged  that 
at  the  first  meeting  on  Sunday  the  defendant  was  requested  to 
furnish  fire-arms  to  some  of  the  persons  who  attended,  and  that 
he  refused.  To  this  the  answer  was,  that  although  he  would 
have  been  justified  by  law.  in  doing  so,  it  appeared  by  the 
evidence  of  a  military  officer  that  such  a  course  would  have  been 
highly  imprudent :  he  was  not  therefore  blameable  for  avoiding 
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it.  It  was  also  suggested  that  the  defendant  ought  to  have  Bex 
called  out  the  Chelsea  pensioners,  of  whom  there  were  many  in  pinnbt, 
and  about  the  city ;  and  that  on  the  Sunday  morning  there  was 
a  considerable  body  of  gentlemen  at  the  Commercial  Booms  in 
Bristol,  whom  the  defendant  should  have  summoned  to  attend 
him,  but  did  not.  To  these  objections,  one  answer  (among  others 
founded  on  the  state  of  facts  at  the  times  referred  to)  was,  that 
if  the  defendant  had  given  warning  to  the  King's  subjects 
generally,  as  the  lalv  required,  to  attend  him,  he  was  not 
chargeable  with  an  oflFence  in  not  having,  in  some  particular 
respect,  gone  beyond  the  general  line  of  his  duty  to  obtain  such 
attendance.  It  was  also  objected  that  the  defendant  did  not 
keep  a  sufficient  force  to  act  together  as  occasion  might  require ; 
bat  this  was  no  part  of  the  duty  of  a  justice,  and  was  a  pre- 
caution rather  to  be  expected  from  a  military  officer  than  a 
magistrate,  who  is  not  accustomed  to  provide  for  such  occasions 
as  that  of  a  riot  going  on  in  several  places  at  the  same  time. 
Besides,  it  did  not  appear  that  the  defendant  could  have  obtained 
such  a  force. 

The  learned  Judge  finally  restated  to  the  jury  the  two  questions 
put  to  them  in  the  former  part  of  his  charge,  and  directed  them, 
if  they  thought  there  had  *been  criminal  neglect,  to  find  the      [  *^^  J 
defendant  guilty ;  if  not,  to  acquit  him. 

Pabkb,  J.  and  Taunton,  J.  declined  adding  any  observation. 

The  jury  acquitted  the  defendant. 

Counsel  for  the  Crown,  the  AtUrrney  and  Solicitor-General, 
Wilde,  Serjt.,  Coleridge,  Serjt.,  Shepherd  and  Wightynan.  For 
the  defendant.  Sir  James  Scarlett,  Campbell,  Ludlow,  Serjt., 
and  Follett. 
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1833.  CONNELL  AND  Others  v.  MASSIE. 

June  7. 
(2  L.  J.  (N.  S.)  K.  B.  160—163.) 

^     *    ^  Insurance — Becapture — Total  loss. 

A  ship  was  captured  by  pirates  and  partially  plundered.  On  receiving- 
intelligence  of  the  capture,  the  assured  gave  notice  of  abandonment; 
but  it  afterwards  turned  out,  that,  at  the  time  the  notice  was  given,  she 
had  been  left  by  the  pirates  in  a  Dutch  port,  whence  she  was  afterwanLs^ 
taken  by  the  British  authorities  for  the  owners.  The  ship  afterwards 
arrived  at  her  place  of  destination  : 

Held,  that  the  assured  could  not  recover  agiinst  the  underwriters  for 
a  total  loss. 

This  was  an  action  on  a  policy  of  insurance,  dated  the  11th 
of  June,  1828,  effected  on  account  of  the  plaintiffs,  by  and  in  the 
names  of  Charles  Tayleur,  Son  &  Co.  on  goods  valued  at  900/., 
shipped  on  board  a  vessel  called  the  Carrahooy  and  which  was 
insured  **  at  and  from  Liverpool,  to  any  port  or  ports,  place  or 
places,  in  any  order,  backwards  and  forwards,  and  forwards  and 
backwards,  in  South  America,  whether  on  this  or  the  other  side 
of  Cape  Horn,"  from  the  loading  of  the  goods  on  board  the  ship 
at  Liverpool,  to  their  landing  at  her  final  port  of  discharge.  The 
insurance  was  against  the  usual  risks  "  of  the  seas,  men-of-war, 
fire,  enemies,  pirates,  rovers,  thieves,  jettizons,  letters  of  marque 
and  counter-marque,  surprisals,  takings  at  sea,  arrests,  restraints, 
and  detainments  of  all  kings,  princes,  and  people,  barratry  of 
the  master  and  mariners,"  &c. ;  and  the  policy  was  otherwise 
in  the  usual  form. 

The  declaration  alleged  a  payment  to  the  defendants  of  lOL  10s., 
as  a  premium  for  the  assurance  of  2002.,  and  the  capture  of  the 
vessel  by  pirates,  whilst  proceeding  on  her  voyage,  whereby  the 
goods  insured  were  wholly  lost. 

The  defendant  pleaded  the  general  issue. 

The  cause  came  on  to  be  tried  before  the  Lord  Chief  Justice, 
at  Guildhall,  at  the  sittings  after  Michaelmas  Term,  1832,  when 
the  jury  found  a  verdict  for  the  plaintiff,  with  176J.  15«.  2rf. 
damages ;  subject  to  the  opinion  of  the  Court  on  the  following  case : 

The  defendant  subscribed  the  policy  of  insurance,  to  the  effect 
above  stated,  for  2002.,  and  received  from  the  plaintiffs  the 
premium  of  102.  10«.  for  the  insurance  on  the  goods  specified 
in  the  policy. 
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The  Carrahoo  sailed  on  her  voyage  on  the  8th  day  of  July,      Connell 
1828,  from  Liverpool,  with  the  goods  insured  on  board,  consigned      massie. 
to  Messrs.  C.  Tayleur  &  Co.,  under  a  bill  of  lading,  of  which  the 
following  is  a  copy  : 

**T  ^    8.  d. 
81  at  105=25  cases,  measuring  125  feet  6  inches,  at 

60«.  per  ton 11  11  9 

Primage 0  11  7 

il2    3    4 


"  Should  Buenos  Ayres  be  under  blockade  on  the  vessel's 
arrival  out,  the  goods  to  be  landed  at  Monte  Video,  Valparaiso, 
an  intermediate  port,  or  Lima,  at  the  option  of  the  consignees ; 
and  if  the  vessel  proceed  to  the  West  Coast,  the  freight  to  be  61, 
per  ton,  with  5/.  per  cent,  thereon  for  primage.  The  goods  to  be 
taken  from  the  vessel's  tackle,  free  from  expense  to  the  vessel. 

"  Shipped  in  good  order,  by  Charles  Tayleur,  Son  &  Co.,  of 
Liverpool,  in  and  upon  the  good  ship  or  vessel,  called  the  Carraboo, 
whereof  F.  Cook  is  master,  for  this  present  voyage,  now  lying 
in  the  port  of  Liverpool,  and  bound  for  Buenos  Ayres,  twenty- 
five  cases  of  merchandize  being  marked  and  numbered  as  in 
the  margin,  and  are  to  be  delivered  in  the  like  good  order  at  the 
aforesaid  port  of  Buenos  Ayres,  (the  dangers  and  accidents  of  the 
seas  and  navigation  of  every  kind  excepted,)  unto  Messrs.  Tayleur 
&  Co.,  or  to  their  assigns  ;  freight  for  the  said  goods  being  paid 
here,  at  the  rate  of  60«.,  British  sterling,  per  ton  of  forty  cubic 
feet,  with  5/.  per  cent,  thereon  for  primage  and  average  accustomed, 
hi  witness  whereof,  the  master  of  the  said  vessel  has  affirmed  to 
five  bills  of  lading,  all  of  this  tenour  and  date,  one  of  which  being 
accomplished,  the  others  to  stand  void.  Dated  in  Liverpool,  this 
Both  day  of  June,  1828.     Contents  unknown  to 

"  FiNLAY  Cook." 

The  Can-aboo  proceeded  on  her  voyage  towards  Buenos  Ayres, 
till  the  20th  of  July,  1828,  when  south  of  the  island  of  Madeira, 
she  was  boarded  and  forcibly  taken  possession  of  by  an  armed 
piratical  vessel.  The  captain  of  the  Carrahoo  and  the  whole  of 
the  crew,  and  all  the  passengers,  were  removed  from  her  and 
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coNNBLL      taken  on  ♦board  the  pirate  vessel,  and  a  master  and  crew  from 

Mamie.       the  pirate  were  substituted  and  left  on  board  the   Carraboo. 

[  '161  ]       After  three  days  confinement  on  board  the  pirate  vessel,  the 

captain,  crew,  and  passengers  of  the  Carrahoo  were  all  forcibly 

put  to  sea  in  a  small  boat. 

The  information  of  this  event  reached  the  plaintiffs  on  the 
22nd  of  August,  1828,  and  on  the  same,  day  they,  through  the 
brokers  who  effected  the  insurance,  gave  notice  of  abandonment 
of  their  interest  in  the  Carrahoo  and  her  cargo,  to  the  defendant, 
and  claimed  a  compensation  for  a  total  loss,  by  the  following 
letter,  which  was  forthwith  communicated  to  the  defendant : 

**  Liverpool,  22nd  of  August,  1828. 
"  Messrs.  W.  Rothbram  &  Co. — ^We  request  you  will  inform 
the  underwriters  on  the  several  policies  stated  below,  effected  by 
the  CaiTahoo^  from  Liverpool  to  the  River  Plata,  &c.,  that  in 
consequence  of  said  vessel's  capture  by  a  pii*ate,  we  abandon, 
for  the  several  parties  interested  in  said  policies,  their  several 
interests  insured  therein,  and  claim  for  them  a  total  loss. 

"  C.  Tayleur,  Son  cfc  Co." 

(Here  follows  a  list  of  the  policies,  among  which  was  that 
subscribed  by  the  defendant.) 

The  defendant,  on  receiving  this  notice,  refused  to  accept 
the  abandonment,  such  refusal  being  conveyed  by  the  following 

''  Liverpool,  23rd  of  August,  1828. 
"  Messrs.  C.  Tayleur,  Son  &  Co. — We  have  communicated 
to  the  underwriters  your  notice  of  abandonment  per  Carrabfxty 
and  we  are  instructed  by  them  to  inform  you,  they  do  not  accept 
the  said  abandonment.  We  have  transmitted  a  copy  of  the  notice 
to  Messrs.  Ewart,  Taylor  &  Co. 

'*W.   ROTHERAM  &   Co." 

The  Carrahoo  and  the  cargo  having  been  thus  forcibly  seized 
and  taken  possession  of  by  the  pirates,  were  plundered  by  them 
of  goods  to  the  value  of  9Z.,  and  carried  by  them  into  Saint 
Eustatia,  distant  three  leagues  from  Saint  Kitts,  where  posses- 
sion of  the  ship  and  remaining  cargo  was  taken  by  the  Dutch 
authorities.     Information  thereof,  some  days  after,  arriving  at 
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St.  Kitts,  an  officer  was  sent  by  the  British  authorities  to  claim      connbll 

the  vessel  and  cargo  from  the  Dutch  authorities  at  Saint  Eustatia      maSbik. 

for  the  owners ;  and  in  consequence  of  such  claim  she  was  given 

up,  and  on  the  27th  of  August,  1828,  she  arrived  at  Saint  Kitts. 

On  receipt  of  this  intelligence  in  England,  on  the  4th  of  October, 

the  plaintiflFs,  through   their  brokers,   addressed  the  following 

letter,  which  was  duly  communicated  to  the  defendant : 

**  LivEBPOOL,  4th  of  October,  1828. 
**  Messrs.  W.  Kotheram  &  Co. — Letters  having  been  received 
this  day  from  Saint  Kitts,  giving  the  information  of  the  Carraboo 
having  been  carried  into  the  island  of  Saint  Eustatia,  we  request 
that  you  will  inform  the  underwriters  on  the  policies  you  eflfected 
for  us  by  that  vessel,  that  we  confirm  the  abandonment  made  to 
them  on  the  22nd  of  August,  and  claim  from  them  a  total  loss ; 
but  as  it  is  our  wish  to  make  the  loss  to  them  as  light  as  possible, 
without  prejudice  to  the  interest  of  the  assured,  we  shall  be  ready 
to  receive  any  instruction  which  they  may  think  proper  to  give 
us,  for  the  recovery  of  the  ship  and  cargo,  and  to  forward  the 
same  to  the  utmost  of  our  power. 

"  C.  Tayleur,  Son  &  Co." 

In  reply  to  this  letter,  the  defendant,  with  other  underwriters, 
on  the  same  day,  wrote  and  sent  the  following  letter : 

"  Liverpool,  4th  of  October,  1828. 
"*  Messrs.  C.  Tayleur,  Son  &  Co. 

**  Gentlemen, — We  request  and  authorize  you  to  adopt  such 
steps  for  expediting  the  Carraboo  to  her  place  of  destination,  as 
may  seem  you  most  advisable.  We  agree  to  indemnify  you 
against  the  expenses  in  so  doing,  and  your  so  acting  shall  not 
prejudice  the  abandonment  made  to  and  refused  by  us  on  the 
22nd  of  August  last." 

In  consequence  of  this  letter,  a  person  was  sent  out  by  Messrs. 
€.  Tayleur,  Son  &  Co.,  of  Liverpool,  to  take  charge  of  the  vessel 
at  Saint  Kitts,  and  to  despatch  to  Buenos  Ayres.  The  vessel  was 
despatched  by  such  person  from  Saint  Kitts,  on  or  about  the  4th 
of  February,  1829,  and  arrived  at  Buenos  Ayres  in  or  about  the 
month  of  May  following,  and  there  she  delivered  the  goods  set 
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Con  NELL  out  ill  the  policy,  (except  such  parts  as  were  plundered  by  the 
Massie.  "^^ pirates  as  aforesaid,)  to  the  consignees  named  in  the  bill  of 
[  *162  ]       lading,  and  the  agents  of  the  plaintiffs  named  in  the  policy. 

Eighteen  cases  of  the  goods  insured,  as  before-named,  have 
been  sold  from  time  to  time,  before  the  commencement  of  this 
action,  and  the  others  soon  after  its  commencement,  at  Buenos 
Ayres,  by  the  house  there,  who  advised  the  plaintiffs  and  the 
Liverpool  house  of  C.  Tayleur,  Son  &  Co.,  of  the  sales,  and  the 
latter  have  credited  the  plaintiffs  for  the  nett  proceeds  on  account, 
and  from  time  to  time  forwarded  them  accounts  current,  giving 
them  such  credit. 

The  defendant  has  paid  to  the  said  Messrs.  Tayleur,  Son  &.  Co., 
of  Liverpool,  on  account  of  the  plaintiffs,  before  the  commence- 
ment of  this  action,  21L  4«.  lOrf.,  being  the  defendant's  proportion 
of  the  expenses  of  salvage,  and  of  despatching  the  vessel  from 
Saint  Eustatia  to  St.  Kitts. 

This  action  was  commenced  on  the  11th  day  of  January, 
1830. 

The  defendant  has  also  paid  into  Court  the  sum  of  2Z.  to  cover 
his  proportion  of  the  average  loss  by  the  plunder  of  the  two 
cases  before  mentioned,  and  which  is  sufficient  to  cover  his 
proportion  of  such  average.  The  plaintiffs  have  always  insisted 
on  the  abandonment,  and  the  defendant  has  always  refused  to 
accept  it. 

The  question  for  the  opinion  of  the  Court  is — Whether,  under 
the  circumstances  above  stated,  the  plaintiffs  are  entitled  to 
recover  for  a  total  loss. 

If  they  are  so  entitled,  then  the  verdict  is  to  stand  for  so  much 
money  as  shall  be  found  to  be  the  salvage  loss  by  Mr.  Eichards, 
average  settler ;  if  not,  a  nonsuit  is  to  be  entered. 

Mansel,  for  the  plaintiffs : 

The  plaintiffs  are  entitled  to  recover  for  a  total  loss.  \Miat 
occurred  after  the  abandonment  cannot  alter  the  previous 
character  of  the  loss.  And  the  acts  done  subsequently  were 
without  prejudice  to  the  rights  of  the  different  parties. 

(Parke,  J. :  How  can  you  distinguish  this  from  the  case  of 
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Xaylor  v.  Taylor  (i)  ?    It  was  there  held,  that  where  an  offer  of      Coknki.l 
abandonment  is  made  upon  a  supposition  of  certain  facts  existing      mas'sie. 
at  that  time,  but  before  the  action  be  brought,  it  becomes  known 
that  those  facts  did  not  exist  at  that  time,  the  assured  cannot 
rely  upon  those  supposed  facts  to  justify  his  offer  of  abandonment.) 

The  case  of  Holdsxvorth  v.  Wise  (2)  supplies  a  distinction.  There, 
as  in  the  present  case,  the  notice  of  abandonment  was  given  before 
the  tidings  of  the  ship's  safety  arrived  ;  and  it  was  held,  that  the 
abandonment  prevailed.  Here,  the  fact  upon  which  the  abandon- 
ment proceeded,  was  not  a  supposed,  but  an  existing  fact ;  the 
ship  had  actually  been  captured  by  pirates. 

Manle,  contra,  was  stopped  by  the  Court. 

Denman,  Ch.  J. : 

This  case  is  the  same  in  its  main  facts,  and  it  is  to  be  governed 
by  the  same  principle  as  that  which  was  laid  down  in  Brotheraton 
and  another  v.  Barber  (3).  That  was  the  case  of  an  insurance  on 
a  ship  from  Bio  de  Janeiro  to  Liverpool ;  she  was  captured,  and 
afterwards  recaptured ;  but,  in  the  interval,  the  assured,  having 
received  intelligence  of  the  capture,  gave  notice  of  abandonment. 
After  the  recapture,  the  ship,  which  had  sustained  some  damage, 
arrived  at  Liverpool.  The  Court  held,  that  the  assured  was  not 
entitled  to  recover  for  a  total  loss.  It  was  there  observed  by 
Lord  Ellenborough,  "  An  assured  can  only  demand  an  indemnity ; 
and,  consequently,  his  action  must  be  founded  upon  the  nature 
of  his  damnification,  as  it  really  is,  at  the  time  the  action  is 
brought.  Now,  if  we  enquire  as  to  the  natm-e  of  the  injury 
sustained  by  this  capture,  followed  by  the  recapture,  what  was 
it  at  the  time  when  this  action  was  brought  ?  It  seems  to  me, 
that  the  only  injury  was  a  retardation  of  the  voyage  during  the 
time  the  ship  was  in  the  enemy's  custody,  and  was  diverted  from 
her  course  to  Liverpool ;  the  amount  of  which  has  been  ascertained 
to  be  8{.  Qs.  4d.  ultra  what  has  been  paid  into  Court.  In  cases 
of  capture,  a  spes  recuperandi  exists  :  it  is  not  as  if  the  ship  were 

(1)  33  R.  R.  305  (9  B.  &  C.  718;  1  M.  &  R.  673;  6  L.  J.  K  B.  134). 
4  M.  &  R.  526 ;  7  L.  J.  K.  B.  311).  (3)  17  R.  R.  378  (5  M.  &  8.  418). 

(2)  31  R.  R.  299  (7  B.  &  C.  794; 
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CoNNBLL  sunk  to  the  bottom  ;  there  must  be  always  a  greater  or  less  degree 
MAfifliE.  ot  probability  that  she  may  ultimately  be  recovered  ;  of  which 
advantage  the  assured  certainly  ought  not  to  be  ousted.  By 
notice  of  abandonment  the  assured  made  an  offer,  which  remained 
[  ^168  ]  ^executory  ;  and  in  this  suspended  state  of  things,  considering 
this  as  a  contract  of  indemnity;  the  assured  had  a  right  to 
look  to  intervening  accidents,  which  might  chance  to  restore 
them  de  integro  to  their  former  situation.  The  policy  does  not 
make  any  special  provision  for  the  case  of  abandonment ;  but  the 
law  says,  that  the  underwriter  shall  indemnify ;  which,  if  the 
sum  subscribed  were  nicely  calculated  to  the  exact  value  of  the 
things  insured,  would  be  effected,  in  the  event  of  a  total  loss,  by 
paying  the  entire  sum.  I  cannot  consider  a  notice  of  abandon- 
ment as  an  executed  contract,  particularly  since  the  passing  of 
the  Registry  Acts,  which  require  several  things  to  be  done  to 
perfect  the  transfer,  and  to  make  the  title  complete.  An  offer  on 
the  one  side,  acceded  to  on  the  other,  may  have  the  effect  of 
closing  the  transaction,  as  in  the  case  determined  in  the  House 
of  Lords.  But  what  has  been  done  here  to  preclude  either  the 
assured  or  underwriter  from  availing  themselves  of  intervening 
events  ?  Bainlrridge  v.  Neilsou  (i),  and  other  cases,  have  deter- 
mined  that  the  assured  ma}^  be  remitted  to  his  situation  de  inte(jro 
by  the  recapture ;  and  certainly,  unless  we  are  to  consider  this 
as  a  wagering  contract,  instead  of  a  contract  for  indemnity,  the 
reason  of  the  thing  requires  that  it  should  be  so  :  for  the  value 
of  the  thing  abandoned  to  the  underwriter  might  in  some  instances 
infinitely  exceed,  and  in  others  fall  short  of,  the  sum  insui*ed. 
But  I  do  not  find  it  laid  down  that  either  the  underwriter  or  the 
assured  is  to  be  a  gainer  in  any  way  by  this  contract.  Unless, 
therefore,  the  principle  of  indemnity  is  to  be  changed  for  one  of 
hazard  and  gambling,  it  seems  to  me  that  these  plaintiffs  must 
stand,  in  regard  to  their  claim  for  indemnity,  in  the  position  in 
which  subsequent  events  have  placed  them,  at  the  time  when 
they  come  to  demand  it ;  that  is,  when  the  action  is  brought." 
Now  here,  the  money  paid  into  Court  has  covered  all  the  damage 
for  which,  upon  the  principle  thus  laid  down,  the  defendant  would 
be  liable. 

(1)  10  R.  R.  31(5  (10  East,  329). 
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Parke,  J. :  Conkell 

r. 

I  entirely  concur.     This  was  nothing  but  a  retardation  of  the       Masbiil 
voyage. 

The  other  Judges  concurred. 

Postea  to  the  defendant. 


IN  THE  COURT  OF   EXCHEQUER. 


SIMPSON  AND  Others  v.  MANLEY  and  Anothee.  ^^ 

Emeh.  i 
Pleas 
[12] 


(2  Crompton  &  Jervis,  12—14  ;  S.  C.  2  Tyrwh.  86 ;  1  L.  J.  (N.  S.)  Ex.  3  ;        Exeh.  of 
1  Price  P.  C.  130.)  -P^*- 


Guaranty,  '*  if  you  give  A.  B.  credit,  we  will  be  responsible  that  his 
payments  shall  be  regularly  made:"  Held,  that  the  word  ** credit" 
meant  a  fair  and  reasonable  credit,  according  to  the  manner  in  which 
A.  B.  and  the  persons  guaranteed  should  deal,  and  did  not  confine  the 
guaranty  to  dealings  according  to  the  strict  customary  credit  of  the 
trade. 

Assumpsit  on  the  following  guarantie,  addressed  to  the  plaintiffs, 

and  signed  by  the  defendants  : 

"May  26th,  1830. 

**Our  relation,  Mr.  Thomas  Manley,  having  intimated  to  us 

that  he  is  about  to  make  some  purchases  of  goods  from  you,  we 

beg  to  say,  that  if  you  give  him  credit,  we  will  be  responsible 

that  his  payments  shall  be  regularly  made  to  the  extent  of  one 

thousand  pounds,  from  this  period  to  the  1st  of  June,  1831." 

At  the  trial  before  Lord  Lyndhurst,  C.  B.,  at  the  Middlesex 
sittings  after  last  Trinity  Term,  the  only  question  was,  whether 
the  credit,  which  had  been  given  to  Thomas  Manley,  was  within 
the  terms  of  the  guarantie.  Thomas  Manley  proved  that  he, 
before  the  guarantie,  had  dealt  with  the  plaintiffs  at  a  credit  of 
seventy-three  days;  and  that,  after  the  guarantie,  wishing  to 
extend  the  credit  as  much  as  he  could,  he  proposed  to  the 
plaintiffs,  and  they  agreed,  that  he  should  have  credit  until  the 
Saturday  following  the  seventy-third  day,  which  appeared  also  not 
to  be  the  exact  credit  which  was  customary  in  the  trade.  The 
defendants  were  not  mercantile  men,  and  were  not  cognizant  of 
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SiMPfloN      the  terms  of  the  prior  dealings  between  Thomas  Manley  and  the 
Manlby.      plaintiflFs.     A  verdict  passed  for  the  *plaintiffs  for  1,000/..  with 
[  'IS  ]       liberty  for  the  defendants  to  move  to  enter  a  nonsuit. 

B.  V.  Richards  (i)  now  moved  accordingly : 

By  the  mode  of  dealing  with  Thomas  Manley,  the  defendants 
were  discharged.  When  the  sureties  entered  into  this  engage- 
ment, their  intention  was,  that  the  usual  and  ordinary  credit 
should  be  given.  The  expression  in  the  guarantie,  "if  you  will 
give  him  credit,"  must  mean  the  usual  and  ordinary  credit  of  the 
trade.  On  the  evidence,  an  extended  credit  was  given.  The 
sureties  cannot  be  liable  except  for  goods  supplied  strictly  within 
the  terms  of  the  guarantie.  Suppose  the  credit  had  been 
narrowed  to  one  month,  would  the  sureties  have  been  liable  at 
the  end  of  that  time  ? 

Lord  Lyndhurst,  C.  B.  : 

What  is  there  in  this  guarantie  inconsistent  with  the  payments 
being  to  be  made  according  to  the  terms  of  credit  to  be  agreed 
upon  in  the  bargain  between  Thomas  Manley  and  the  plaintiffs. 
The  expression  **  regularly  niade,"  in  the  guarantie,  appears  to 
me  to  mean  regularly  made  according  to  terms  to  be  agreed  upon, 
and  not  according  to  the  terms  of  the  trade.  If  it  had  been  the 
intention  of  the  defendants  to  limit  the  credit  within  a  certain 
time,  they  should  have  so  expressed  it  in  the  instrument  itself. 
Besides,  the  credit  supposed  to  be  the  usual  credit  of  the  trade 
appeared  not  to  be  universal,  for  Thomas  Manley  had  dealt  with 
the  plaintiffs  previously  on  a  different  credit. 

Bayley,  B.  : 

This  is  purely  a  question  on  the  construction  of  the  instrument. 

There  is  nothing  in  the  words  of  the  guarantie  as  to  any  particular 

(  *U  ]       terms  of  credit,  but  the  *language  is,  if  you  give  him  credit,  not 

the  usual  credit,  but  credit  generally,  which  means  if  you  trust 

(1)  It  was  admitted  by  Bichards,  see  Mason  v,  Pritchard,  11  R.  E.  369 

and  stated  by  the  Court,  to  be  clear  (12  East,  227) ;  MelHlle  v.  Hayden, 

that  this  was  a  continuing  guarantie.  22  H,  R.  495  (.'i  B.  &  Aid.  593). 
As  to  when  a  guarantie  is  continuing, 
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him.  It  is  not  to  be  a  dealing  on  the  terms  of  the  trade,  but  on  Simpson 
the  terms  to  be  settled  between  the  parties.  It  must  be  a  fair  and  ma^let. 
reasonable  credit,  or  it  might  operate  as  a  fraud  upon  the  sureties. 
The  fallacy  arises  from  the  use  of  the  word  "  credit."  If,  after 
the  time  for  payment  has  elapsed,  you  give  credit  to  the  principal, 
you  discharge  the  surety.  Here  there  was  no  credit  given  in 
that  sense,  but  the  meaning  of  the  contract  was,  that  the  plaintiffs 
should  be  paid  according  to  the  terms  upon  which  they  and  the 
principal  should  deal. 

Garrow,  B.  concurred. 

BOLLAND,  B. : 

I  am  of  the  same  opinion.     This  is  merely  an  agreement  that 

the  defendants  should  guarantie  the  payment  for  such  goods  as 

should  be  advanced  on  credit. 

Ride  refused. 


POLGLASS   V.   OLIVER.  i83i. 

(2  Crompton  &  Jervis.  15—18  ;  S.  C.  2  Tyrwh.  89;  1  L.  J.  (N.  S.)  Ex.  o.)  Ej-ch.  of 

A  tender  in  country  bank  notes  is  a  good  tender  if  the  creditor  only  -  i  c  t 

objects  to  the  qimntum  and  not  to  the  quality  of  the  tender.  ^       ^ 

IXDEBirArus  ASSCMPSiT.  Plea — the  general  issue  as  to  part ; 
and,  as  to  the  residue,  a  tender. 

The  question,  at  the  trial  before  Taunton,  J.,  at  the  Bristol 
Summer  Assizes  was,  whether  the  tender  was  legal.  The  tender 
was  made  in  country  bank  notes ;  the  plaintiff  made  no  objection 
upon  that  account,  but  claimed  a  larger  sum,  and  said,  **  I  will 
not  take  it,  I  claim  for  the  last  cargo  of  soap."  The  learned 
Judge  thought  the  tender  good,  and  the  defendant  had  a  verdict* 

Barston  now  moved  for  a  new  trial : 

This  tender  was  not  good  in  point  of  law.  According  to  the 
earher  cases,  the  money  tendered  should  be  current  coin  of  the 
realm,  or  foreign  money  legally  made  current  by  proclamation  : 
Bac.  Abr.  Tender,  (B.  2).  It  must  be  admitted,  however,  that 
Bank  of  England  notes  have  been  holden  to  be  a  good  tender  if 
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PoLGLABs  not  objected  to  at  the  time :  Brown  v.  Satd  (i).  But  in  Griglnf 
OuvKB.  V.  Oakes  (2),  Chambre,  J.,  observed,  that,  "  it  has  been  thought 
that  the  Courts  went  a  great  way  in  holding  a  tender  in  bank 
notes  to  be  a  good  tender  if  not  objected  to  at  the  time ; "  and 
there  is  a  palpable  distinction  between  country  notes  and  notes 
of  the  Bank  of  England.  Bank  of  England  notes  pass  current 
[  •ic  ]  by  universal  consent  throughout  *England ;  not  so  country  notes. 
Here  the  parties  each  stood  upon  his  strict  legal  rights,  and  even, 
though  the  objection  to  the  quality  of  the  tender  may  be  waived, 
there  must  be  an  express  waiver  ;  and  here  the  waiver  is  at  best 
only  implied.  Suppose  a  tender  were  made  in  gold  bars,  would 
that  be  sufficient  ? 

(Bayley,  B.  :  No.  The  party  would  offer  what  does  not 
ordinarily  pass  as  money. 

Lord  Lyndhurst,  C.  B.  :  Gold  bars  are  merchandize.) 

The  case  of  Lockyer  v.  Jones  (3)  also  decides  that  a  tender  in 
country  notes,  if  the  amount  only  is  objected  to,  is  good ;  but 
that  case  was  overruled  in  MilU  v.  Safford  (4),  where  this  Court 
held  that  a  tender  of  a  Bristol  bank  bill  was  not  a  good  tender, 
though  no  objection  was  made  to  it  on  that  account. 

(Bayley,  B.  :  That  case  was  overruled  in  Tiley  v.  Courtier  (5), 
King's  Bench,  Hilary  Term,  1817,  which  is  probably  the  case 
alluded  to  by  Mr.  Peake,  who  says,  '^  but  in  a  subsequent  case  in 

(1)  4  Esp.  267;  S.  P.  Wright  v.  (4)  3  E.E.683,w.(lPeake,240.«.). 
Read,  3  T.  B.  554.  (5)  A  tender  of  102/.  odd  was  made 

(2)  3  Bos.  &  P.  526,  529.  in  bank  post  bills,  bank  notes  and  a 

(3)  3E.R.682,n.(lPeake,239,n.).  Bristol  bank  note:  the  plaintiff  de- 
On  a  plea  of  tender  of  10/.  and  issue  manded  more ;  he  was  asked  if  he 
thereon,  it  appeared  in  evidence  that  objected  to  the  paper,  he  said  that 
the  tender  was  made  in  a  Liverpool  might  be  good  for  aught  he  knew ; 
bank  bill,  and  that  the  plaintiff  he  did  not  object  to  that,  but  he 
refused  to  take  it,  on  the  groimd  that  would  not  take  less  than  his  whole 
he  had  a  demand  for  more:  and  demand:  the  point  was  saved,  whether 
Lord  Kenyon  said,  as  the  objection  this  was  a  good  tender,  and  the  Court 
was  to  the  quantum  and  not  to  the  thought  clearly  that  it  was.  Poftea 
mode  of  payment,  he  thought  the  to  the  defendant.  TUey  v.  Courtier^ 
tender  good,  and  the  defendant  had  Hilary,  1817, 

a  verdict. 
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the  King's  Bench,  this  latter  case  (i)  was  again  overruled,  and     Pololabs 
the  decision  of  Lord  Kenton  in  Lockyer  v.  Jcmes  established      oliveb. 
as  law.) 

Lord  Lyndhurst,  C.  B. : 

I  am  of  opinion  that  this  tender  *was  sufficient.  The  plaintiff  [  ^17  ] 
did  not  object  to  the  tender  because  it  was  made  in  bank  notes, 
but  relied  on  a  different  objection.  This  falls  precisely  within 
the  principle  laid  down  by  Lord  Kenyon  in  the  case  of  Lockyer  v. 
Jones,  in  which  I  fully  concur ;  and  which  principle  is  supported 
by  the  case  to  which  my  brother  Bayley  has  referred,  and  by 
which  the  case  in  this  Court  was  overruled. 

Bayley,  B.  : 

To  make  a  tender  good,  it  should  be  made  in  the  coin  of  the 
realm,  and  the  money  ought  to  be  produced;  but  the  party  to 
whom  the  tender  is  made,  may  make  good  what  would  otherwise 
be  insufficient,  by  relying  on  a  different  objection.  If  he  claim 
a  larger  amoimt,  and  give  that  as  a  reason  for  not  accepting  the 
money,  he  cannot  afterwards  object  that  the  money  was  not  pro- 
duced (2),  nor  can  he  object  that  it  was  offered  in  paper.  If  he 
object  to  accept  the  sum  tendered  because  it  is  in  paper,  which 
he  is  not  bound  to  receive,  he  gives  the  party  tendering  an 
opportunity  to  make  his  tender  in  coin ;  but  if  he  puts  his  refusal 
upon  a  different  ground,  he  waives  the  objection  as  to  the  quality 
of  the  tender.  In  Lockyer  v.  Jones,  and  the  case  which  I  have 
mentioned,  the  tender  was  made  in  local  notes;  but,  in  the 
former  case,  Lord  Kenyon  decided,  that  if,  when  a  tender  is  made 
in  local  notes,  an  objection  is  made  not  to  the  character  of  the 
money  but  to  the  quantum,  it  cannot  afterwards  be  objected  that 
the  mode  of  payment  was  improper.  It  seems  to  me  that  there 
is  reason  and  good  faith  in  this  decision;  for,  if  you  objected 
expressly  on  the  ground  of  the  quality  of  the  tender,  it  would 
have  given  the  party  the  opportunity  of  getting  other  money  and 
making  a  good  and  valid  tender;  but,  by  not  doing  so,  and 
claiming  a  larger  sum,  you  delude  him.     I  think,  therefore,  that 

(1)  MUlsY.  Safford,  3  E.  B.  683,  n.  (2)  See  Black  v.  Smith,  3  E.  E.  661 
(1  Peake,  240,  /».).  (1  Peake,  121]. 

R.R, — ^voL.  xzxvn.  40 
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Lockyer  v.  Jones,  and  the  case  to  which  I  have  referred,  are  good 
law ;  and  *the  only  distinction  suggested  between  those  cases  and 
the  present,  viz.  that  in  those  cases  there  was  an  express  waiver, 
here,  only  an  implied  one,  in  my  opinion  will  make  no  difference. 
I  therefore  think  that  the  tender  in  this  case  was  sufficient. 

Garrow,  B.  : 

It  is  much  more  convenient  to  the  mercantile  world,  that  a 
tender  in  paper,  if  not  objected  to  at  the  time,  should  be 
considered  valid. 

BOLLAND,  B. : 

I  am  of  opinion  that  this  was  a  good  tender.  The  objection 
made  at  the  time  was  of  a  different  character ;  and  the  party  is 
now  precluded  from  saying  that  it  was  not  a  valid  tender. 

Rtd^  refused. 


1831. 
jBTrr/t.  of 

PU'M. 

[76] 


ANTHONY  V.   EEES  and  Another  (1). 

(2  Crompton  &  Jervis,  75—84 ;  S.  C.  2  Tyrwh.  100 ;  1  L.  J.  (N.  S.)  Ex.  44.) 

A  testator,  amongst  several  other  bequests  and  devises  to  his  grand- 
children, gave  to  his  granddaughter  M.  a  house  called  Plaslxush  (a  free- 
hold), remainder,  on  her  death  without  issue,  to  her  brother,  W.  B.  He 
afterwards  gave  to  his  wife  **the  sum  of  20/.  yearly,  and  every  year,  to 
be  paid  out  of  the  fi'eehold  estate,  and  the  lease  of  Penlan  (a  leasehold), 
by  trustees  thereinafter  named,  and,  at  the  same  time,  notwithstanding 
there  would  be  nothing  to  the  grandchildren  as  long  as  their  grandmother 
lived."  The  testator  afterwards  nominated  and  appointed  E.  F.  and 
G.  H.  *'  as  trustees  to  look  in  that  justice  should  be  duly  administered 
between  the  said  parties."  M.  died  in  the  testator's  lifetime,  and  the 
wife  survived  the  testator :  Held,  that  W.  R.  did  not  take  the  legal 
estate,  but  that  it  vested  in  the  trustees. 

BEPLE^^N.  Avowry  and  cognizance  for  rent  due  to  Walter 
£eeB.     Pleas,  No7i  tenuit  and  riens  in  arrear. 

At  the  trial,  at  the  last  Summer  Assizes  for  the  county  of 
Carmarthen,  before  Bosanquet,  J.,  the  question  (2)  was,  whether 


(1)  Followed  by  Peakson,  J.  in 
Davies  to  Jones  and  Evans  (1883) 
24  Ch.  D.  190 ;  52  L.  J.  Ch.  720 ; 
49  L.  T.  624.— R.  G. 

(2)  Another  point  was  taken  at 


the  trial.  It  appt^ared  that  Walter 
Bees  had  only  been  entitled  to  the 
estate  in  question,  on  his  own  shew-- 
ing,  since  thedeath  of  his  grandfather, 
in  December,  1829 ;  and  the  avowry 
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Walter  Bees  took  the  legal  estate  in  a  dwelling-house  called     antuoxt 
Plasbach,  under  the  will  of  his  grandfather,  Griffith  Thomas,        ^^^ 
dated  18th  May,  1829,  which  contained  as  follows : 

"I  give  and  bequeath  to  my  daughter  Mary,  the  wife  of 
John  Morgan,  of  the  'White  Lion,*  in  the  village  of  Llandarog, 
the  sum  of  6Z.  yearly,  and  every  year,  as  long  as  the  lease  will 
last,  to  be  raised  out  of  the  profits  of  the  lease  of  Penlan.  And 
further,  I  give  and  bequeath  to  the  above-named  my  daughter 
Mary,  the  house  called  Tumble,  after  the  decease  of  her  mother, 
my  well-beloved  wife,  to  be  freely  possessed  and  enjoyed  as  long 
as  she  lives,  and,  after  her  decease,  to  my  grandson  Griffith 
Evans,  his  heirs  and  assigns,  for  ever,  together  with  the  two 
meadows  belonging  thereto ;  and  further,  to  my  grandson  Griffith 
Evans,  one  bedstead,  one  hanging  press,  one  table,  one  shelf  and 
dresser  in  the  kitchen  of  Fenian.  I  give  and  bequeath  to  my 
granddaughter  Mary,  *the  daughter  of  Bobert  Bees,  gentleman,  [  *76  1 
the  house  called  Plasbach,  where  widow  William  Anthony  now 
lives ;  and  if  it  happens  she  dies  without  issue,  then  I  give  and 
bequeath  the  said  house  to  her  brother  Walter  Bees,  to  be  freely 
possessed  and  enjoyed,  his  heirs  and  assigns,  for  ever;  do.  to 
the  above-named  Walter  Bees,  the  house  where  David  Davies, 
smith,  now  lives,  to  be  freely  possessed  and  enjoyed,  his  heh*s 
and  assigns,  for  ever ;  do.  to  Mary  Jenkins,  my  granddaughter, 
the  house  where  Margaret  David,  widow,  lives ;  also  the  house 
where  James  Madoch,  smith,  now  lives,  between  my  two  grand- 
daughters, Mary  and  Margaret  Jenkins ;  do.  to  William  Evans, 
the  house  where  Walter,  the  weaver,  now  lives,  and  the  smith 
shop  on  the  mountain ;  do.  to  my  granddaughter  Mary  Jenkins, 
one  feather  bed  with  the  appurtenances,  and  one  half  chest  after 
the  decease  of  my  beloved  wife ;  and  if  she  shall  happen  to  die 
without  issue,  then  I  give  and  bequeath  the  same  to  her  sister 
Margaret :  and  further,  I  give  and  bequeath  to  my  well-beloved 
wife  the  sum  of  20Z.,  yearly  and  every  year,  as  long  as  she  lives, 
to  be  paid  out  of  the  freehold  estate  and  the  lease  of  Fenian,  by 

being  in  the  usual  form  for  half  a  however,  on  the  motion  for  the  rule 

year's  rent  due  to  him  on  the  25th  nisi,  expressed  a  strong  opinion  that 

March,  1830,  it  was  contended,  that  the  verdict  for  the  plaintiff  could  not 

this  was  a  variance.    The  CotiBT,  be  supported  on  this  ground. 

40—2 
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ANTHONY  trastees  hereinafter  named,  and,  at  the  same  time, notwithstanding 
EBEfit  there  will  be  nothing  to  the  grandchildren  as  long  as  their  grand- 
mother lives,  and  all  just  debts  is  paid ;  and  further,  that  if  it 
shall  happen  that  either  of  my  two  daughters  happen  to  die  in 
the  lifetime  of  their  husbands,  then  and  there  my  two  sons-in-law 
is  to  find  sufficient  security  for  the  goods  and  chattels  they  have 
to  their  possession  to  the  trustees,  to  be  kept  safe  to  the  children 
of  the  deceased ;  and  if  he  or  they  shall  refuse  to  give  security 
to  the  trustees  for  the  same,  and  further  I  do  ordain  and  empower 
my  under-named  trustees  to  take  possession,  that  the  whole  of 
my  goods  may  be  kept  safe  for  my  grandchildren,  and  to  be 
divided  between  them  share  and  share  alike ;  and  my  two 
daughters  to  be  my  two  executrix  of  this  my  last  will  and  testa- 
ment :  To  have  and  to  hold  all  and  singular  my  goods  and  chattels 
[  •^T  ]  except  as  before  *excepted  ;  and  further,  if  any  of  my  relations 
shall  at  any  time  cause  any  trouble  to  the  trustees,  I  do  utterly 
cut  them  oflf  from  any  benefit  of  this  my  last  will  and  testament. 
And  further,  at  the  same  time,  I  do  hereby  nominate  and  appoint 
my  trusty  friends  Morgan  Eees,  gent.,  of  Ehydycerrig,  and  Philip 
Walton,  of  Cappel,  as  trustees  to  look  in  that  justice  should  be 
duly  administered  between  the  said  parties." 

Mary  Eees,  the  sister  of  Walter,  died  without  issue  in  the 
life-time  of  the  testator.  The  testator  died  in  December, 
1829.  The  widow  of  the  testator  was  living  at  the  time  of 
the  trial. 

The  learned  Judge  being  of  opinion  that  the  trustees  took  the 
legal  estate  under  the  will  of  Griffith  Thomas,  directed  a  verdict 
for  the  plaintiff,  and  gave  the  defendant  leave  to  move  to  enter 
a  nonsuit. 

Accordingly,  Maule  obtained  a  rule  to  enter  a  nonsuit,  against 
which  cause  was  now  shewn  by 

Russell,  Serjt.,  John  Evans y  and  Malkin  : 
The  question  is,  whether  the  legal  estate  is  given  to  the  trustees. 
If  it  be  not,  the  duties  of  the  trustees  cannot  be  performed.  It 
is  a  clearly  established  principle,  that,  where  trustees  are  appointed 
by  a  will,  and  trusts  are  created  to  be  performed  by  them,  the 
law  will  imply  such  an  estate  as  will  enable  them  to  perform  the 
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trusts.  Lord  Ellbnborough,  in  Trent  v.  Hanning  (i),  says,  "  To  anthdwy 
be  sure,  trustees  must,  in  all  cases,  be  presumed  to  take  an  estate  rb^ 
commensurate  with  the  charges  or  duties  imposed  upom  them." 
It  will  be  said,  that  though  implication  may  cut  down  an  estate, 
yet,  that  when  none  is  given,  it  would  be  too  much  to  create  an 
estate  by  implication ;  but  the  cases  are  decisive,  that  an  estate 
may  be  implied  where  it  is  necessary  for  the  duties  which  the 
trustees  have  to  perform.  Trent  v.  Hanning  is  directly  in  point. 
That  was  a  devise  to  the  testator *s  widow,  *of  **  200Z.  per  annum  [  •78  ] 
for  life,  in  addition  to  her  jointure ;  '*  which  jointure  was  secured 
out  of  real  estates,  ''  his  debts  being  previously  paid ;  and  to  his 
younger  children  600i.  each,  to  be  paid  respectively  at  twenty- 
one."  The  testator  afterwards  appointed  **A.,  B.,  and  C,  as 
trustees  of  inheritance  for  the  execution  thereof."  The  case  was 
first  sent  from  the  Court  of  Chancery  to  the  Common  Fleas  (2), 
and  the  Lord  Chancellor,  not  being  satisfied  (3)  with  the  certifi- 
cate of  the  Common  Pleas,  sent  the  case  for  the  opinion  of  the 
Court  of  King's  Bench  (i).  The  majority  of  the  Judges  of  that 
Court,  (Lawrence,  J.,  dissentiente) ,  were  of  opinion  that  the  trustees 
took  a  fee  in  the  testator's  lands.  Mr.  Justice  Lawrence's  certifi- 
cate shews  that  he  doubted,  on  the  grounds  that  the  testator's 
lands  were  not  at  all  referred  to,  and  that  the  expression  of 
''  inheritance,"  used  in  the  will,  was  too  uncertain  to  pass  the 
estate.  The  Lord  Chancellor  having  decided  in  conformity 
with  the  opinion  of  the  Court  of  King's  Bench,  the  case  was  taken 
to  the  House  of  Lords,  on  appeal,  where  it  was  ultimately 
decided  (4)  according  to  the  opinion  of  the  majority  of  the  Judges 
of  the  Court  of  King's  Bench.  That  case  went  much  further 
than  is  requisite  for  implying  an  estate  in  the  present  case.  In 
Trent  v.  Hanning,  the  freehold  estate  was  not  mentioned,  much 
less  was  there  an  express  charge  upon  it,  as  here ;  but  the  implica- 
tion arose  from  the  jointure  of  the  wife,  which  was  secured  on 
freehold  estate,  and  from  the  words  ''trustees  of  inheritance." 
In  Oatea  v.  Cooke  (o),  the  testator,  after  bequeathing  several 
legacies,  added,   ''these  legacies  to  be  faithfully  paid  by  my 

(1)  7  East,  97.  (3)  10  Vee.  495,  500. 

(2)  Trent  t,  Hanning,  1  Bos.  &  P.  (4)  1  Dow,  102. 
(N.  R.)  117.                                                                 (5)  Burr.  1684. 
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AmwoKY  trustee,  John  Cooke,  every  year,  &c.  ifec."  He  afterwards  left 
R8£8.  "unto  my  trustee  and  executor,  out  of  the  yearly  rents  of  the 
r  '79  ]  farm,  11.  10«.  a-year,"  for  repau's,  &c. ;  *and  he  afterwards 
constituted  John  Cooke  "  sole  executor  and  trustee  of  this  my 
last  will  and  testament,  he  paying  all  my  just  debts,  legacies,  and 
funeral  charges."  It  was  considered  by  the  Court  as  quite  clear 
that  the  trustee  took  a  fee,  Lord  Mansfield  observing,  that  he 
had  not  a  particle  of  doubt,  and  Mr.  Justice  Wilmot  saying,  that 
there  were  trusts  to  be  executed  which  the  trustee  could  not 
execute  and  effectuate  without  having  an  estate  in  fee  devised  to 
him.  In  the  present  case,  the  trust  clearly  could  not  be  executed 
unless  the  trustees  took  the  legal  estate;  for,  how  could  they 
pay  the  101.  a-year  out  of  the  freehold,  without  having  the 
legal  estate  ?  Doe  v.  Woodhouse  (i)  very  closely  resembles  the 
present  case,  and  is  a  strong  authority  in  the  plaintiff's  favour. 
They  also  cited  Doe  d.  Leicester  v.  Bi^gs(2),  and  Jenkins  v. 
Jenkins  (3). 

Maule  and  E.  V.  Williams ^  contra: 

The  words  of  the  devise  to  the  granddaughter  Mary,  and,  after 
her  death,  to  Walter  Bees,  amount  to  an  express  devise  of  a  legal 
estate  ;  and  the  question  is,  whether  implication  can  be  admitted 
to  defeat  such  express  devise.  The  cases  which  have  been  cited 
by  the  other  side  do  not  bear  out  the  argument  contended  for  in 
its  generality.  Gates  v.  Cooke,  which  has  been  cited  from  Burrow, 
is  also  reported  in  Sir  W.  Blackstone's  (4)  Beports ;  and  from  that 
report  it  appears  that  one  of  the  annuities  was  given  to  the  heir, 
which  clearly  shewed  that  he  was  not  to  take,  and  then  there  was 
nobody  else  to  take  except  the  trustee ;  that  circumstance  clearly 
excluded  the  devolution  to  the  heir.  In  Trent  v.  Hanningj  Mr. 
Justice  Lawrence  differed  from  the  rest  of  the  Court  of  King's 
Bench  ;  so  that  (the  Common  Pleas  being  unanimous)  five  Judges 
were  of  a  contrary  opinion  to  that  expressed  by  three  in  the 
[  *80  ]  King's  Bench.  *In  the  House  of  Lords,  too,  the  case  was  treated 
as  a  very  doubtful  one  by  the  Lord  Chancellor.  The  words 
there  were  much  stronger  than  in  the  present  case.     The  Court 

(1)  4  T.  R.  89.  (3)  I  Willes,  630. 

(2)  11  E.  E.  c'^  (2  Taunt.  109).  (4)  Sir  W.  Bl.  o43. 
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had  only  to  supply  the  word  *'my,"  to  make  the  expression  Anthony 
"of  inheritance"  clearly  referable  to  the  landed  property.  In  rees. 
this  case,  the  parties  are  appointed  as  trustees  to  see  justice 
done  ;  that  is,  to  form  a  kind  of  domestic  forum.  That  differs 
very  much  from  the  words  "  of  inheritance,"  used  in  Trent  v. 
Hanning,  In  that  case  the  trustees  could  not  possibly  have 
performed  the  duties  without  taking  a  fee ;  and  there  would 
have  been  a  total  failure  of  the  bequests  to  the  children,  if  that 
construction  had  not  prevailed.  The  words  "of  inheritance" 
in  that  case,  were  the  chief  ground  of  the  decision,  and  there  are 
no  such  words  here.  To  the  last,  Trent  v.  Hanning  was  treated 
as  a  case  of  very  great  doubt.  Doe  v.  Woodhovse  is  a  very 
different  case  from  the  present.  There  were  directions  in  the 
beginning  of  the  will,  that  the  trustees  should  pay  debts,  &c. 
There  was  a  legacy  to  the  heir-at-law,  and  no  express  estate  was 
given  after  the  death  of  the  wife.  An  express  estate  cannot  be 
destroyed  by  implication.  In  Bamfield  v.  Popham  (i),  it  was 
resolved,  that  words  of  implication  in  a  will  should  never  destroy 
what  was  before  expressed. 

(Lord  Lyndhurst,  C.  B.  :  Suppose  an  estate  in  fee  were  given 
in  terms  to  the  trustees,  would  not  that  be  consistent  with  the 
other  facts.  The  will  would  then  give  the  legal  estate  to  the 
trustees,  and  the  equitable  estate  to  those  beneficially  interested. 
The  only  way  to  reconcile  all  parts  of  the  will  is,  to  give  the 
trustees  the  legal,  the  other  parties  the  equitable  estate.) 

There  is  an  express  legal  estate  given  in  the  prior  part  of  the 
will. 

(Bayley,  B.  :  It  is  too  strong  to  say  an  express  legal  *estate ;  [  'Si  ] 
if  the  testator  had  said,  I  give  such  an  estate  to  my  grand- 
daughter, and  had  said,  I  mean  the  legal  estate,  that  would  be 
an  express  legal  estate;  J)ut,  if  you  use  words  which  denote 
either  a  legal  or  an  equitable  estate,  it  is  difficult  to  say  that  you 
give  an  express  legal  estate.) 

Pritm  facie,  at  least  in  the  first  part  of  the  will,  there  is  an 
express  legal   estate ;    and  there  is  not  any  necessity  for  an 
(1)  1  P.  Wms.  54. 
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Anthony  .  implication  of  any  estate  in  the  trustees.  The  will  may  be  carried 
REB&  into  effect  without  such  implication.  They  are  simply  mentioned 
as  trustees  to  look  in  and  see  justice  done  between  the  parties. 
The  i)erson  who  framed  this  will  had  probably  in  view  the 
supervisors,  who  formerly  were  mentioned  in  testamentary 
dispositions  (1).  It  was  formerly  usual  to  appoint,  not  merely 
trustees  and  executors,  but  supervisors,  who  were  to  overlook 
them,  and  see  that  the  will  was  properly  executed.  Besides,  the 
payment  of  debts  and  provision  in  favour  of  the  widow  would 
be  good  by  way  of  charge,  without  implying  any  estate  in  the 
trustees.  The  proper  construction  is,  that  the  trustees  take  an 
annuity  or  rent-charge  as  trustees  for  the  widow,  and  they  are 
to  raise  and  pay  it  over  to  the  widow.  This  construction  would 
carry  the  whole  of  the  intention  of  the  testator  into  effect.  If  a 
legal  estate  in  the  trustees  must  be  presumed,  why  not  a  legal 
rent-charge  with  powers  of  distress  and  entry,  which  would  be 
a  natural  and  proper  mode  of  supporting  the  widow. 

(Bayley,  B.  :  You  would  prefer  the  circuitous  and  hazardous 
mode  of  a  distress,  to  the  trustees*  having  the  lands,  so  as  to  be 
able  to  receive  the  rents,  and  pay  them  over  according  to  the 
provisions  of  the  will.) 

In  Wilkinaan  v.  Adain  (2),  Lord  Eldon  says :  **  With  regard 
to  that  expression,  necessary  implication,  I  will  repeat  what  I 
[  *82  ]  have  before  stated  from  a  note  of  Lord  *Hardwickb's  judgment 
in  Coryton  v.  Heli/ar{s),  that,  in  construing  a  will,  conjecture 
must  not  be  taken  for  implication ;  but  necessary  implication 
means,  not  natural  necessity,  but  so  strong  a  probability  of 
intention,  that  an  intention  contrary  to  that  which  is  imputed  to 
the  testator  cannot  be  supposed.*' 

Lord  Lyndhubst,  C.  B.  : 

This  testator  gives  and  bequeaths  to  his  granddaughter  Mary 
the  house  called  Plasbach,  where  widow  Anthony  now  lives ;  and, 
after  her  death  without  issue,  he  gives  and  bequeaths  the  said 

(1)  Jacob's  L.  D.  **  Supervisor.'*  (3)  2  U,  R.  75.  (2  Cox,  340,  cited 

(2)  12  R.  R.  255  (1  V.  &  B  422,  in  4  Br.  C.  C.  460,  461 ;  2  Burr.  923; 
466).  3  BuiT.  1631). 
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house  to  her  brother  Walter  Rees,  to  be  freely  possessed  and  Anthony 
enjoyed,  his  heirs  and  assigns,  for  ever.  Now,  if  the  will  stopped  isiKws, 
here,  there  could  be  no  doubt  but  that  it  would  pass  the  legal 
estate  to  the  granddaughter,  with  remainder  to  Walter  Bees. 
But  the  will  must  be  taken  altogether  ;  and  we  find,  in  a  sub- 
sequent clause,  that  the  testator  gives  and  bequeaths  to  his  well- 
beloved  wife  the  sum  of  20Z.,  yearly  and  every  year,  as  long  as 
she  lives,  to  be  paid  out  of  the  freehold  estate  and  the  lease  of 
Penlan,  by  trustees  thereinafter  named,  and,  at  the  same  time, 
notwithstanding  there  will  be  nothing  to  the  grandchildren  as 
long  as  their  grandmother  lives.  Therefore,  the  estate  originally 
given  is  qualified  and  restrained,  and  must  be  construed  as 
subject  to  this  clause.  Now,  the  trustees  cannot  perform  the 
duties  imposed  upon  them,  unless  the  legal  estate  is  vested  in 
them.  If  the  rents  and  profits  should  amount  to  more  than 
sufficient  to  pay  the  annuity  of  20Z.,  they  would  be  bound  to  pay 
over  the  surplus  to  the  grandchildren.  The  trustees,  therefore, 
will  take  the  legal  estate,  and  the  grandchildren  will  have  the 
beneficial  interest  after  the  20Z.  annuity  is  satisfied,  and  thus 
both  the  provisions  in  the  will  are  reconciled. 

Bayley,  B.  :  [  83  ] 

I  am  of  the  same  opinion ;  and  I  think,  that,  by  the  construc- 
tion we  adopt,  we  give  effect  to  every  part  of  the  will,  and  that 
we  should  not  do  so  if  we  decided  in  favour  of  any  other  construc- 
tion. It  is  clear  that  we  are  bound  to  look  at  all  the  parts  of 
the  will,  to  see  whether  a  provision  which  may  at  first  appear 
absolute,  be  not  qualified  by  some  subsequent  clause.  If  the 
will  stopped  after  the  devise  to  the  grandchildren,  the  devise  to 
them  would  stand  unqualified.  I  cannot  say  that  it  would  be  an 
express  devise  of  a  legal  estate,  because  there  is  no  expression 
to  shew  that  a  legal  estate  is  meant ;  and,  therefore,  Mr.  Maule's 
argument  is  fallacious  in  this  respect. 

Is  there  then  any  subsequent  qualification  ?  Suppose  it  had 
been  "  subject  to  the  qualifications  hereinafter  mentioned."  But 
these  words  are  necessarily  implied. 

Now,  what  is  the  qualification?  "  I  give  and  bequeath  to  my 
wife  (not  to  trustees,  according  to  the  argument,  that  they  might 
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Anthony      take  a  rent-charge,)  the  sum  of  20Z.  yearly,  &c.,  to  be  paid  out 
Rees.        of  the  freehold  estate  and  the  lease  of  Penlan,  by  trustees  herein- 
after named,  and,  at  the  same  time,  notwithstanding  there  will 
be  nothing  to  the  grandchildren  as  long  as  their  grandmother 
lives." 

It  is  not  necessary  to  stop  to  consider  whether  there  is  any 
trust  for  the  payment  of  debts,  but  we  are  to  see  what  the 
trustees  are  directed  to  do;  for,  when  trustees  are  directed  to 
do  any  thing  for  the  performance  of  which  the  legal  estate  is 
requisite,  then  they  are  to  have  the  legal  estate.  Now,  here, 
they  are  to  pay  out  of  the  freehold  estate ;  how  can  they  do  so 
except  by  taking  the  rents  and  profits,  and  paying  the  annuity 
out  of  them.  So  much  as  is  requisite  to  satisfy  the  annuity 
is  to  be  paid  by  them,  and  perhaps  they  would  be  bound  to  pay 
what  remains,  if  any,  to  the  grandchildren.  It  is  said,  that  it  is 
not  necessary  to  imply  a  legal  estate  in  the  lands,  but  that  holding 
[  *84  ]  the  trustees  to  have  a  rent-charge  would  effectuate  *the  objects 
of  the  testator.  In  my  opinion,  however,  the  power  which  this 
testator  meant  the  trustees  to  have,  was  not  one  for  the  execution 
of  which  they  would  be  forced  into  a  court  of  equity,  or  be 
driven  to  distrain.  If  trustees  are  to  pay  out  of  the  lands,  there 
are  many  cases  which  shew  that  they  must  take  the  legal  estate. 
Upon  the  whole,  I  entertain  no  doubt  that  the  legal  estate  was 
vested  in  the  trustees,  it  being  necessary  for  the  performance 
of  their  duties.  Doe  v.  Woodhmise  goes  almost  the  whole  length 
of  the  present  case. 

Garrow,  B.,  concurred. 

BOLLAND,  B. : 

It  has  been  contended,  that  the  trustees  mentioned  in  this  will 
were  only  intended  to  be  supervisors,  or  friendly  arbitrators,  to 
constitute  a  species  of  domestic  forum.  But  if  we  look  at  the 
earlier  parts  of  the  will,  we  shall  find  that  the  trustees  are 
mentioned  again  and  again,  and  in  a  way  which  shews  that  they 
have  duties  to  perform  as  trustees.  Thus,  the  trustees  are,  in 
certain  events,  to  take  security  for  the  personalty,  to  take  posses- 
sion of  it,  and  to  keep  it  for  the  grandchildren.     It  is  not  until 
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the  end  of  the  will  that  the  words,  "  to  look  in  that  justice  should     Anthony 
be  duly  administered,"  are  introduced.    I  cannot  distinguish  this        hebs. 
case,  in  principle,  from  Doe  v.  Woodhouse.     It  being  necessary 
for  the  performance  of  their  duties  that  the  trustees  should  take 
the  legal  estate,  I  am  of  opinion  that  it  did  not  vest  in  Walter 
Bees,  and,  consequently,  that  this  rule  must  be  discharged. 

Rule  discharged. 
WOOD  V.   BENSON.  i^- 

(2  Crompton  &  Jervis,  94—101 ;  S.  C.  2  Tyrwh.  93 ;  1  L.  J.  (N.  S.)  Ex.  18 ;        EmcK  of 

1  Price  P.  0.  169.)  Pl^' 

[  ^^] 
Guaranty — **  I  engage  to  pay  (plaintiff)  for  all  the  gas  which  may  be 

consumed  in  the  Minor  Theatre,  &c.  during  the  time  it  is  occupied  by 

A.  B. ;  and  I  also  engage  to  pay  for  all  arrears  which  may  be  now  due  *' : 

Held,  that  the  agreement  was  void  as  to  the  arrears,  but  that  the  amount 

of  the  gas  subsequently  supplied  might  be  recovered  under  a  count  for 

goods  sold. 

Assumpsit  by  the  clerk  of  the  Manchester  Gas  Works,  on  the 
following  guarantie,  signed  by  the  defendant : 

'^  I,  the  undersigned,  do  hereby  engage  to  pay  the  directors 
of  the  Manchester  Gas  Works,  or  their  collector,  *for  all  the  [  *9o  ] 
gas  which  may  be  consumed  in  the  Minor  Theatre,  and  by 
the  lamps  outside  the  theatre,  during  the  time  it  is  occupied 
by  my  brother-in-law,  Mr.  Neville  ;  and  I  do  also  engage  to  pay 
for  all  arrears  which  may  be  now  due.  Witness  my  hand,  this 
10th  day  of  August,  1830." 

There  was  a  count  for  gas  and  goods  sold  and  delivered.  Plea, 
the  general  issue. 

At  the  trial,  before  Parke,  J.,  at  the  last  Summer  Assizes  for 
the  county  of  Lancaster,  it  appeared  that  13i.  16«.  6d.  was  due 
for  arrears,  and  151.  As.  6d.  for  gas  supplied  after  the  guarantie 
was  given.  It  was  objected,  that  there  was  no  consideration 
apparent  on  the  face  of  the  instrument  for  the  promise  to  pay 
the  arrears ;  and  that  the  agreement,  therefore,  being  void  as  to 
part  under  the  Statute  of  Frauds,  was  void  as  to  the  whole. 

The  learned  Judge  directed  the  jury  to  find  a  verdict  for  the 
plaintiff  for  29Z.,  and  gave  the  defendant  leave  to  move  to  enter 
a  nonsuit. 


686  1831.     EX.     2  CR.  &  J.  95—96.  [r.r. 

Wood  Joshua  Evans  accordingly  obtained  a  rule  to  enter  a  nonsuit, 

Benson,      citing    Lea  v.   Barber  {i)^    Lexington    v.    Clarke  {2)  ^    Clutter  v. 
Beckett  (s)y  and  Thomas  v.  Williains  (4). 

Wightman  shewed  cause : 

The  objection  made  in  this  case  was,  that  the  consideration  for 
the  by-gone  debt  was  not  sufficiently  apparent  on  the  face  of  the 
agreement;  and  then,  that,  if  the  agreement  was  void  in  part, 
it  was  void  in  toto ;  and  that  even  the  demand  subsequently 
accruing  could  not  be  recovered.  The  consideration,  however, 
for  the  whole  of  the  promise  is  the  future  supply  of  gas  ;  and  the 
order  in  which  the  parts  of  the  agreement  occur  is  of  no  con- 
sequence, if  it  can  be  collected  that  the  subsequent  supply  of  gas 
[  '96  ]  was  intended  to  be  *the  consideration  for  both  branches  of  the 
promise.  Russell  v.  Moseley(5)  is  expressly  in  point.  The 
guarantie,  there,  was — "  I  hereby  guarantee  the  present  amount 
of  Miss  H.  M.,  due  to  S.  &  Co.,  of  1121.  4«.  4c/.,  and  what  she 
may  contract  from  this  date  to  the  30th  September  next."  The 
terms  of  the  instrument  in  that  case  are  almost  precisely  similar 
to  the  present ;  and  the  plaintiff  must  succeed,  unless  the  Court 
should  be  of  opinion  that  Rtissell  v.  Moselcy  was  wrongly  decided. 
But,  at  all  events,  the  plaintiff  is  entitled  to  recover  for  the  goods 
supplied  since  the  making  of  the  agreement:  he  may  recover 
them  on  the  count  for  goods  sold.  Suppose  that  the  agreement 
had  stopped  after  the  first  part  of  the  promise ;  it  would  clearly 
have  been  an  original,  and  not  a  collateral  order.  It  was  not 
necessary  to  declare  specially  for  the  goods  supplied  since,  for 
there  was  an  original  order  of  the  gas  by  the  defendant,  and  a 
promise  to  pay  for  it.  If  necessary,  the  present  might  be 
distinguished  from  the  cases  of  Lexingttm  v.  Clarke^  Chat^  v. 
Beckett,  and  Thomas  v.  WUUums,  on  the  ground  that  there  was 
a  variance  in  all  those  cases,  as  the  whole  of  the  special  promise 
was  not  proved  as  laid,  one  part  of  it  being  void.  The  present, 
however,  is  the  case  of  an  original  order,  and  not  of  a  collateral 
promise  to  pay  for  goods.     It  can  hardly  be  said,  that  an  order 

(1)  2  Anstr.  425,  n,  (4)  34  R.  R.  530  (10  B.  &  C.  664). 

(2)  2  Vent.  223.  (5)  3  Brod.  &  B.   211;   6  Moore, 

(3)  4  R.  R.  418  (7  T.  R.  201).  251. 
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is  not  binding  because  it  contains,  besides,  a  promise  to  pay  Wood 
a  by-gone  debt  of  another  person.  On  the  ground,  then,  that  bknsok. 
the  consideration  applies  to  both  parts  of  the  promise,  the  plain- 
tiff is  entitled  to  retain  the  verdict  for  the  whole  sum ;  if  that 
ground  fail  him,  he  is  entitled  to  retain  the  verdict  for  the 
amount  of  the  goods  furnished  under  this  order,  on  the  count  for 
goods  sold  and  delivered. 

Blackburn,  contra : 

The  supply  was  not  to  the  defendant,  but  for  the  theatre,  and 
for  a  third  person,  and  therefore  *the  agreement  was  a  collateral  [  *97  ] 
one,  the  consideration  for  which  must  be  apparent  on  the  face 
of  the  instrument  itself.  Here,  it  was  not  even  stated  that  the 
gas  was  to  be  supplied  by  the  defendant,  but  merely  that  it  was 
to  be  consumed  at  the  theatre.  If  Neville  had  refused  to 
receive  the  gas,  could  the  plaintiffs  have  recovered  the  arrears? 
There  is  nothing  to  shew  that  the  Gas  Company  were  bound 
to  supply  any  thing;  there  is,  therefore,  no  mutuality  in  the 
promise.  In  Lees  v.  Whitcomb  (i),  it  was  held,  that  a  promise  to 
remain  with  the  plaintiff  two  years,  for  the  purpose  of  learning 
a  trade,  was  not  binding,  for  want  of  a  corresponding  promise 
to  teach. 

(Batlet,  B.  :  The  Court  there  thought,  that  what  ought  to 
have  been  a  continuing  consideration  for  the  whole  time,  failed. 
In  the  present  case,  when  the  gas  is  supplied,  the  consideration 
is  executed.  In  Lees  v.  Whitcomb  it  had  not  been,  and  never 
might  have  been,  executed.) 

Lees  V.  Whitcomb  was  decided  on  the  ground,  that  no  sufficient 
consideration  was  expressed  on  the  face  of  the  instrument  in 
that  case ;  and,  yet,  there  was  as  much  as  in  the  present ;  for, 
here,  there  is  nothing  to  bind  the  Gas  Company  to  supply  the 
gas.  But,  as  there  is  no  consideration  for  the  promise  to  pay 
the  arrears,  the  agreement,  being  entire,  must  fail  altogether. 
In  Lea  v.  Barber,  cited  in  the  note  to  Cooke  v.  Tombs  (2),  it  was 

(1)  30  R.  E.  539;  5  Bing.  34;  2  (2)  2  Anstr.  425,  n. 

M.  &  P.  86. 
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Wood  admitted,  that  the  agreement  was  void  as  to  the  land ;  bnt  the 
Benson,  plaintiff's  coansel  sought  to  maintain  it  as  to  the  personal 
property.  It  was  ruled,  however,  on  the  authority  of  Cooke 
V.  Tombs  (1),  that  the  agreement,  being  in  its  nature  entire, 
could  not  be  severed,  and,  being  void  as  to  the  land,  was  void 
in  toto, 

(Bayley,  B.  :  That  was  from  the  nature  of  the  contract  in  that 

case.    Unless  the  purchaser  could  have  the  whole,  he  clearly  was 

r  *98  ]       not  bound  to  take  the  part ;  but  the  case  did  *not  proceed  on 

the  naked  principle,  that,  because  the  contract  was  bad  in  part, 

it  was  bad  in  toto. 

Lord  Lyndhurst,  C.  B.  :  In  Lea  v.  Barber,  only  part  of  the 
special  promise  laid  was  proved. 

That  is  substantially  an  objection  on  the  ground  of  variance ; 
which  observation  applies  to  all  the  cases  that  have  been  cited 
on  this  head. 

In  Thomas  v.  WilliamSf  the  plaintiff  declared  on  a  promige  to 
pay  not  only  what  was  due,  but  the  rent  to  become  due  at  the 
following  Michaelmas.  The  latter  part  being  void,  the  whole 
promise  was  not  proved  as  stated  in  the  declaration. 

Bayley,  B.  :  And  in  the  present  case  the  same  objection  would 
have  applied,  on  the  first  count  of  the  declaration,  and  would  have 
been  fatal,  if  there  had  not  been  a  good  count  on  which  the  subse- 
quent supply  could  be  recovered ;  but  the  objection  would  have 
been  on  the  ground  that  the  plaintiff  was  bound  to  prove  all  the 
promise  which  he  had  stated,  and  not  on  the  principle,  that  if  a 
promise  be  void  in  part,  it  must  necessarily  be  void  in  toto. 
There  are  a  great  many  cases  which  shew  the  contrary  of  that 
proposition.  Where  a  bond  is  conditioned  to  do  two  things,  it 
constantly  happens  that  a  party  is  bound  to  do  one,  though,  as 
to  the  other,  the  bond  is  void.  Can  you  make  any  distinction 
between  a  bond  and  a  promise  ?) 

Lord   Tentebden,  after  consideration,  did  not,  in  giving  the 
judgment  of  the  Court  in  Thomas  v.  Williams,  put  the  case  as  a 

(1)  2  Anstr.  420. 
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question  of  variance,  but  expressly  decided  it  on  the  authority  of        Wood 
Ledington  v.  Clarke  and  Chater  v.  Beckett.  Benson. 

Lord  Lyndhurst,  C.  B.  : 

The  case  of  Thomas  v.  Williams  may,  as  it  appears  to  me,  be 
supported.     Part  of  the  contract  in  that  case  was  void  by  the 
Statute  of  Frauds.     The  declaration  stated  the  entire  contract, 
including  *that  part  of  it  which  was  void ;  and,  therefore,  the       [  *99  ] 
contract,  as  stated  in  the  declaration,  was  not  proved. 

The  same  observation  applies  to  Lexington  v.  Clarke,  and 
Chater  v.  Beckett;  and  I  have  no  disposition  to  complain  of 
those  decisions,  because,  in  none  of  those  cases  does  there 
appear  to  have  been  any  count,  upon  which  the  plaintiff  could 
recover. 

But  the  question  in  the  present  case  is  widely  different.  The 
contract  resolves  itself  into  two  parts.  One  is,  **  I  engage  to  pay 
for  all  the  gas  which  may  be  consumed,*'  &c. ;  that  is  a  distinct 
engagement.  The  other  part  is,  "  and  I  do  also  engage  to  pay 
all  arrears,"  &c.  Now  this  latter  part  cannot  be  sustained ;  for 
if  it  be  a  distinct  engagement,  there  is  no  consideration  to 
support  it  expressed  on  the  instrument. 

The  question  then  is,  if  I  undertake  to  pay  for  goods  which 
may  be  supplied,  though  there  is  no  promise  to  supply  the  goods, 
whether,  when  the  goods  are  supplied,  a  right  of  action  does  not 
accrue  to  recover  the  amount.  It  is  quite  clear  that  it  does. 
And  though  the  latter  part  of  the  engagement  cannot  be 
sustained,  under  the  first  part  of  the  engagement  the  plaintiff 
is  entitled  to  recover  for  the  gas  subsequently  supplied;  and 
therefore  the  verdict  must  stand  for  151.  is.  6d. 

Bailey,  B. : 

I  am  entirely  of  the  same  opinion. 

I  consider  this  contract  as  consisting  of  two  branches ;  and  it 
appears  to  me,  that,  as  to  the  latter,  there  is  no  sufficient  con- 
sideration to  sustain  the  promise.  But  I  am  of  opinion,  that 
there  is  no  objection  to  that  part  of  the  agreement  which  relates 
to  the  gas  to  be  supplied  subsequently  to  the  guarantie. 

I  take  it  to  be  perfectly  clear,  that  an  agreement  may  be  void 
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Wood        as  to  one  part,  and  not  of  necessity  void  as  to  the  other.     There 
Bensok.      ^^^  many  cases  in  the  books,  where  a  contract  has  been  held 
[  •100  ]       good  in  part  and  bad  in  part.     A  ♦bond  may  be  good,  though 
the  condition  is  good  in  part  and  illegal  in  part. 

In  many  cases  a  distinction  has  been  taken,  as  to  what  is 
illegal  at  common  law,  and  what  is  made  illegal  by  particular 
statutes ;  and  it  has  been  said,  that  the  latter  would  vitiate  the 
whole  instrument,  the  former  not. 

I  am,  therefore,  of  opinion,  that  it  by  no  means  follows, 
that,  because  you  cannot  sustain  a  contract  in  the  whole, 
you  cannot  sustain  it  in  part,  provided  your  declaration  be 
BO  framed  as  to  meet  the  proof  of  that  part  of  the  contract 
which  is  good. 

In  each  of  the  cases  referred  to  for  the  purpose  of  shewing 
that  the  contract,  if  void  in  part,  was  void  in  toto,  there  was  a 
failure  of  proof.  The  declaration  in  each  of  those  cases  stated 
the  entire  promise,  as  well  that  part  which  was  void,  as  that 
which  was  good.  I  think,  therefore,  that  these  cases  are  to  be 
supported  on  the  principle  of  the  failure  of  proof  of  the  contract 
stated  in  the  declaration ;  but  that  they  do  not  establish  that, 
if  you  can  separate  the  good  part  from  the  bad,  you  may  not 
enforce  such  part  of  the  contract  as  is  good.  I  am,  therefore,  of 
opinion,  that  the  verdict  must  stand  for  the  amount  of  the  gas 
subsequently  supplied. 

Garrow,  B.,  concurred. 

BOLLAND,  B. : 

This  contract  consists  of  two  parts. 

The  consideration  for  the  first  part  is,  the  supplying  the  theatre 
with  gas. 

Now,  though  the  latter  part  of  the  agreement  cannot  be  sus- 
tained, there  is  nothing  to  prevent  the  plaintiff  from  recovering 
on  that  part,  the  consideration  for  which  has  been  executed  by 
the  supply  of  gas. 

Rule  discharged  as  to  entering  a  nonsuit,  the  verdict 
to  be  reduced  to  151.  4«.  6d. 
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Bayley,  B.,  observed,  that  one  of  the  cases  to  which  he  had 
referred  was,  where  the  engagement  was  to  pay  money,  and  also 
to  make  a  simoniacal  presentation ;  which  was  decided  to  be 
good  as  to  the  money,  but  bad  as  to  the  simoniacal  presentation. 
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V, 
BSNSON. 

[101] 


The  attorney-general  v.  RANDLE  JACKSON        i»si- 


AND  WILLIAM  JACKSON. 

(2  Crompton  &  Jervia,  101—117 ;  S.  C.  2  Tyrwh.  50  ;  1  L.  J.  (N.  S.)  Ex.  21.) 

A  testator  gave  a  life  estate  in  his  freehold  property  to  C.  T.,  and, 
after  her  decease,  and  in  the  event  of  her  husband  J.  T.  surviving  her, 
he  gave  him  an  ** annuity  or  yearly  rent-charge"  of  600/.  payable 
quarterly,  '*with  such  power  and  remedy  of  distress  and  entry,  and 
])eroeption  of  rents,  in  case  the  annuity  should  be  in  arrear,  as  are 
reserved  to  lessors  for  the  recovery  of  rents  on  leases  for  years ; "  and, 
subject  to  that  annuity,  he  gave  his  real  estates  in  moieties  to  B.  J.  in 
fee,  and  to  W.  J.  for  life :  Held,  that  legacy  duty  was  payable  upon  this 
devise  to  J.  T.,  by  B.  J.  and  W.  J.,  the  parties  interested  in  the  land 
subject  to  the  annuity,  though  interested  in  moieties,  the  one  in  fee  and 
the  other  for  life  only. 

This  was  an  information  filed  by  his  Majesty's  Attorney- 
General  against  the  defendants,  to  recover  the  sum  of  97L  Ids. 
for  certain  legacy  duty,  charged  in  the  said  information  to  be 
due  to  the  Grown  from  the  defendants. 

To  the  first  count  of  this  information,  the  defendants  put  in  a 
demurrer,  which,  on  argument,  was  allowed  by  the  Court ;  and 
to  the  remaining  counts  of  the  information,  the  defendants 
pleaded  that  they  did  not  owe  the  said  sum  in  manner  and  form 
as  in  the  information  alleged,  and  thereupon  issue  was  joined. 

Upon  the  trial  of  the  issues  joined  in  this  information,  before 
Lord  Lyndhurst,  at  Westminster,  at  the  sittings  after  last  Trinity 
Term,  a  verdict  was  taken  for  the  Crown  by  consent,  for  the  said 
sam  of  971.  18«.,  subject  to  the  opinion  of  the  Court  upon  the 
following  case : 

''The  testator,  Samuel  Jackson,  made  his  will  and  testament 
m  writing,  bearing  date  the  81st  day  of  May,  1828,  and  thereby 
gave,  devised,  and  bequeathed  unto  the  defendants  and  their 
heirs,  certain  freehold  hereditaments  and  premises  therein 
particularly  mentioned,  and  all  and  singular  other  the  freehold 
and  copyhold  messuages,  lands,  and  tenements  wherever  situate, 
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A.-G.  (not  being  rent-charges  for  life  or  lives),  with  their  rights, 
Jaokbov.  members,  and  appurtenances ;  To  hold  the  same  hereditaments 
unto  the  said  defendants  and  their  heirs :  to  the  use  of  the  said 
defendants,  their  heirs  and  assigns,  during  the  life  of  Charlotte 
Troughton,  wife  of  Joseph  Troughton,  of  Keppel  Street,  Bassel 
Square,  in  the  said  county  of  Middlesex,  silk  merchant,  Upon 
trust,  to  preserve  the  contingent  remainders  thereinafter  limited, 
and  also  upon  certain  trusts  therein  mentioned  during  the  life  of 
the  said  Charlotte  Troughton. 

''And  from  and  after  the  decease  of  the  said  Charlotte 
Troughton,  the  said  testator  declared  that  the  said  defendants 
and  their  heirs  should  stand  seised  of  the  said  hereditaments: 
To  the  use  and  intent  that  the  said  Joseph  Troughton  should, 
during  his  life,  receive  by  and  out  of  the  said  hereditaments  and 
the  rents  thereof,  one  annuity  or  clear  yearly  rent-charge  of  500/., 
clear  of  taxes,  and  without  any  deduction  or  abatement  whatso- 
ever, to  be  payable  quarterly,  on  the  usual  feast  days  for  payment 
of  rent,  the  first  quarterly  payment  to  be  made  on  such  of  the 
same  feast  days  as  should  next  happen  after  the  decease  of  the 
said  Charlotte  Troughton,  with  such  powers  and  remedies  of 
distress  and  entry  and  perception  of  rents,  in  case  the  said 
annuity  of  5001.  should  be  in  arrear,  as  are  reserved  to  lessors 
for  the  recovery  of  rents  on  leases  for  years.  Proviso,  that  in 
case,  by  means  of  the  said  Joseph  Troughton  becoming  a  bank- 
rupt before  or  after  the  decease  of  the  said  testator,  or  taking  the 
benefit  of  any  then  present  or  future  Act  or  Acts  of  Parliament 
for  the  relief  of  insolvent  debtors,  or  executing  or  entering  into 
[  'los  ]  any  deed  or  agreement,  *or  doing  or  committing  any  act  or 
default,  the  said  yearly  rent-charge  of  500i.,  or  any  part  thereof, 
should,  or,  but  for  that  clause,  would  be  conveyed,  assigned, 
charged,  or  incumbered,  then,  and  in  any  of  such  cases,  the  said 
yearly  rent-charge  of  500/.  thereinbefore  limited  to  the  said 
Joseph  Troughton  should  thenceforth  cease  and  be  void. 

''And  from  and  after  the  decease  of  the  said  Charlotte 
Troughton,  but  subject  and  without  prejudice  to  the  said  annuity 
or  yearly  rent-charge  of  500/.,  the  said  testator  declared  that  the 
said  defendants,  their  heirs  and  assigns,  should  stand  seised  of 
the  said  hereditaments  so  devised  to  them  in  trust  as  aforesaid  ; 
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To  the  use  of  the  first  and  other  sons  of  the  body  of  the  said  A.-G. 
Charlotte  Troughton,  severally,  successively,  and  in  remainder,  jackson. 
one  after  another,  in  tail  male — To  the  use  of  the  daughters  of 
the  body  of  the  said  Charlotte  Troughton,  in  equal  shares,  as 
tenants  in  common  in  tail,  with  cross  remainders  between  them 
in  tail,  in  case  there  should  be  a  failure  of  issue  of  the  body  or 
bodies  of  any  one  or  more  of  such  daughters;  and  if  all  such 
daughters  but  one  should  happen  to  die  without  issue,  or  if  there 
should  be  but  one  such  daughter,  Then  to  the  use  of  such  one  or 
only  daughter  in  tail ;  and  for  default  of  such  issue,  then  to  the 
uses  following,  viz.  As  to  one  moiety  of  the  said  hereditaments, 
To  the  use  of  the  said  defendant  B.  Jackson,  his  heirs  and 
assigns,  for  ever  ;  and  as  to  the  other  moiety.  To  the  use  of  the 
defendant  W.  Jackson,  and  his  assigns,  for  his  life ;  remainder 
to  the  use  of  the  said  defendant  B.  Jackson,  and  his  heirs,  during 
the  life  of  the  said  defendant  W.  Jackson,  in  trust  to  preserve 
the  contingent  remainders ;  remainder  to  the  use  of  the  first  and 
other  sons  of  the  body  of  the  said  W.  Jackson,  lawfully  begotten, 
successively,  and  in  remainder,  one  after  another,  in  tail  male ; 
remainder  to  the  use  of  all  the  daughters  lawfully  begotten  of 
the  body  of  the  said  W.  Jackson,  in  equal  shares,  as  tenants  in 
common  in  tail,  with  cross  remainders  between  *or  among  such  [  *104  ] 
daughters  in  tail;  and  for  default  of  such  issue,  then  To  the 
uses  following,  viz.  To  the  use  and  intent  that  Henry  Johnson 
and  Bobert  Johnson  therein  mentioned,  and  their  heirs  and 
assigns,  might  receive  out  of  the  same  moiety  one  annuity  or 
yearly  rent-charge  of  600i.,  to  be  issuing  out  of  and  charged  upon 
the  said  moiety,  and  to  be  payable  quarterly  as  therein  mentioned, 
with  full  powers  of  entry  and  distress,  and  perception  of  the  rents, 
in  case  the  said  annuity  should  be  in  arrear ;  and  subject  thereto. 
To  the  use  of  the  said  defendant  B.  Jackson,  his  heirs  and  assigns, 
for  ever ;  but  in  case  the  said  B.  Jackson  should  die  in  his,  the 
testator's,  lifetime,  then  To  the  uses  in  the  said  will  mentioned. 

"  And  the  said  testator  directed  that  the  said  Henry  Johnson 
and  Bobert  Johnson,  their  heirs  and  assigns,  should  stand  seised 
of  the  said  annuity  or  yearly  rent-charge  of  600/.,  upon  the  trusts 
following:  as  to  one  equal  fourth  part  thereof,  upon  trust  for 
Henry  Trowbridge  Wright,  during  his  life ;  and,  after  his  decease, 
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A.-G.        upon  trust  for  all  and  every  the  child  and  children  of  his  body, 

Jackson,     lawfully  begotten,  as   tenants   in  common,  in  tail,  with  cross 

remainders  between  or  among  such  children  in  tail;   and  for 

default  of  such  issue,  then  upon  the  same  trusts  as  therein 

declared  concerning  the  three  other  undivided  fourth  parts. 

"Power  for  the  trustees,  at  their  discretion,  during  the 
minority  of  the  said  Henry  Trowbridge  Wright,  to  apply  the 
said  fourth  part  towards  his  education  and  advancement  in  life. 

"  Proviso,  that,  if  the  said  Henry  Trowbridge  Wright  should 
convey,  or  agree  to  convey  or  incumber  the  said  fourth  part,  or 
do  any  act  whereby  to  assign  or  incumber  the  same  by  operation 
of  law,  then  the  said  fourth  part  should,  during  the  life  of  the 
said  Henry  Trowbridge  Wright,  be  held  in  trust  for  the  said 
B.  Jackson,  his  heirs  and  assigns.  And  upon  similar  trusts  as 
[  'lOo  ]  to  the  remaining  *three-fourth  parts,  for  Thomas  George  Wright, 
Mary  Anne  Thompson  Wright,  and  William  Wright;  and  on 
failure  of  such  issue  as  aforesaid  of  their  respective  bodies,  then, 
as  to  and  concerning  the  said  annuity  or  yearly  rent-charge  of 
6002.,  in  trust  for  the  said  defendant  B.  Jackson,  his  heirs  and 
assigns,  for  ever. 

''  And  in  subsequent  parts  of  his  will  the  testator  gave  sundry 
legacies  and  annuities,  upon  which  the  duty  has  been  duly  paid. 

*'  The  testator,  Samuel  Jackson,  died  in  the  month  of  March, 
1826,  seised  of  the  estates  devised  by  his  will.  Charlotte 
Troughton,  mentioned  in  the  will  of  Samuel  Jackson,  died  in  the 
month  of  August,  1829,  without  having  had  any  issue.  Joseph 
Troughton,  the  husband  of  the  said  Charlotte  Troughton,  is  now 
living.  The  defendants  are  and  have  been,  since  the  death  of 
the  said  Charlotte  Troughton,  seised  in  possession  according  to 
the  estates  limited  to  them  respectively  by  the  will  of  the  said 
Samuel  Jackson  ;  and  Joseph  Troughton's  rent-charge  has  been 
regularly  paid  from  the  death  of  his  wife,  the  said  Charlotte 
Troughton,  to  the  time  of  filing  the  information,  at  the  times  in 
which  the  same  is  required  to*be  paid  by  the  said  will,  by  the 
cheques  of  the  defendants,  to  prevent  the  necessity  of  compelling 
the  said  Joseph  Troughton  to  have  recourse  to  the  remedies  given 
him  by  the  will,  and  thereby  incurring  expense,  which  would  fall 
upon  the  estate,  as  appears  by  the  admissions  entered  into  on 
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both  sides.     The  annual  profits  of  the  estates  devised  by  Samuel         A.-a. 
Jackson  exceed  5002.  Jagkbon. 

''  The  said  Joseph  Trough  ton,  at  the  time  of  the  death  of  the 
said  Charlotte  Troughton,  was  of  the  age  of  forty-one  years,  and 
is  a  descendant  of  a  sister  of  the  grandfather  of  the  deceased 
8amuel  Jackson;  and  according  to  a  calculation  agreed  to  on 
both  parts,  the  value  of  500Z.  for  the  life  of  Joseph  Troughton, 
calculated  as  an  annuity,  according  to  the  Act  86  Geo,  III.  c.  52, 
is  6,509Z.,  the  *duty  on  which,  calculated  as  aforesaid,  is  agreed  [  'loe  ] 
to  be  the  sum  of  9901.  lis.  lOd. ;  and  the  first  instalment  of  the 
legacy  duty,  payable  on  such  an  annuity,  is  971.  18«.,  the  time 
for  payment  of  which,  if  the  same  be  payable,  as  alleged  in  the 
information,  is  expired." 

The  questions  for  the  opinion  of  the  Coubt  were — 

First,  whether  the  interest  or  benefit,  passing  by  the  will  of 
the  said  Samuel  Jackson  to  the  said  Joseph  Troughton,  was 
subject  to  duty  within  the  meaning  of  the  several  statutes 
relating  to  the  legacy  duty. 

Secondly,  whether  the  defendants  to  this  information  were  the 
parties  liable  to  the  Crown  for  the  payment  of  such  duty,  if  any 
were  payable;  and, 

Thirdly,  whether  the  defendants  were  liable  to  the  payment 
of  such  duty  upon  this  information,  which  charged  them  as 
jointly  liable. 

Fourthly,  whether  either,  and,  if  either,  which  defendant  was 
liable  to  the  payment  of  such  duty  upon  this  information  and  the 
issues  joined  on  the  pleas  thereto. 

AmoSj  for  the  Crown : 

The  legacy  duty  attaches  upon  the  rent-charge  or  annuity 
given  to  J.  Troughton.  By  stat.  55  Geo.  III.  c.  184,  Sched. 
Part  3,  a  duty  is  imposed  "  for  every  legacy,  specific  or  pecuniary, 
of  any  other  description,  of  the  amount  or  value  of  201.  or 
upwards,  given  by  any  will  or  testamentary  instrument  of  any 
person,  &c.  either  out  of  his  or  her  personal  estate,  or  moveable 
ostate,  or  out  of  or  charged  upon  his  or  her  real  or  heritable 
estate,  or  out  of  any  monies  to  arise  by  sale,  mortgage,  or  other 
disposition  of  his  or  her  real  or  heritable  estate,  or  any  part 


646  1831.     EX.     2  CR.  &  J.  106—107.  r.r. 

A..G.  thereof,"  &c.  Now,  this  is  a  legacy  out  of  and  charged  upon  the 
jaorson.  testator's  real  estate ;  but  if  that  clause  be  not  sufficient,  there 
is,  at  the  end  of  the  same  article — "  And  all  gifts  of  annuities,  or 
by  way  of  annuity,  or  of  any  other  partial  benefit  or  interest  out 
of  any  such  estate  or  effects  as  aforesaid,  shall  be  deemed  legacies 
[  •107  ]  within  the  *meaning  of  this  schedule ;  "  which  may  be  read 
either  "  a  gift  by  way  of  annuity  out  of  any  real  estate,"  or,  **  a 
gift  of  a  partial  interest  or  benefit  out  of  any  real  estate."  The 
mode  of  calculating  such  annuities  is  also  mentioned  in  this 
statute,  sect.  8,  by  a  reference  to  the  stat.  36  Geo.  III.  c.  52» 
which  contains  a  scale  for  the  calculation  of  annuities.  The  first 
clause  distinguishes  between  the  cases  where  the  legacies  are 
charged  out  of  the  real  estate,  and  the  cases  where  real  estate  is  to 
be  converted  into  personal  estate ;  and  the  words  are  so  plain,  that 
it  is  impossible  to  say  that  this  is  not  a  legacy  out  of  real  estate, 
or  a  gift  by  way  of  annuity  out  of  real  estate,  or  a  partial  interest 
or  benefit  out  of  real  estate  within  the  meaning  of  these  clauses. 
When  the  stat.  36  Geo.  III.  c.  52,  passed,  no  duty  was  payable 
upon  a  profit  or  charge  upon  land,  and  that  statute  does  not  alter 
the  law  in  this  respect.  But  that  statute,  in  the  7th  sect,  (i),  shews 
clearly,  that  the  Legislature  well  understood  and  had  in  view 
charges  of  this  nature ;  for,  if  the  legacy  be  to  be  paid  out  of  the 
land,  or  if  it  be  necessary  to  resort  to  the  secondary  fund,  no  duty 
is  payable.  This  is  important,  to  shew,  that  the  Legislature 
well  knew  the  nature  of  these  charges.  The  stat.  46  Geo.  III. 
c.  28,  s.  4  (1),  is  the  first  Act  by  which  duty  was  imposed  upon 
such  charges  as  the  present ;  and  between  that  section  and  the 
clauses  now  relied  on  there  is  a  difference,  sUght,  but  perhaps 
material  to  the  decision  of  this  case.  The  words  of  that  section 
are,  **  or  which  shall  have  been  charged  upon  or  made  payable 
out  of  any  real  estate ;  "  whereas,  in  the  clause  reUed  upon,  they 
are,  "  out  of  or  charged  upon  his  or  her  real  estate ;  "  which  are 
stronger  than  the  former,  and  fix  the  duty  upon  legacies,  which 
partake  more  of  the  nature  of  real  property,  because  the  words 
"out  of"  imply  that  the  party  had  a  right  to  take  the  charge 
immediately  out  of  the  realty,  without  the  intervention  of  any 
person  to  pay  it  over. 

(1)  Bepealed,  S.  L.  E.  1872. 
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Rent-charges    are    usually    inserted    in   wills   to    answer   a         A.-G. 
temporary  purpose,  and  ordinarily  confer  no  permanent  interest      jacksoh. 
in  the  land ;  and  although  there  may  be  rent-charges  in  fee  and       [  108  ] 
in  tail,  yet  these  are  not  of  ordinary  occurrence,  and  cannot  be 
supposed  to  have  influenced  the  Legislature,  because  ad  ea  qua 
frequentiu4f  ctccidunt  jura  adaptantiir ;  and  therefore  the  Legis- 
lature may  very  reasonably  have  concluded,  that  where  there  was 
no  permanent  interest  in  the  land,  there  was  no  sound  principle 
for  distinguishing  between  a  legacy  payable  out  of  real  or  personal 
property. 

The  second  point  is,  whether,  if  the  legacy  duty  be  payable, 
these  defendants,  one  of  whom  is  tenant  in  fee,  and  the  other 
tenant  for  life,  with  remainder  over  to  his  children,  are  the 
parties  to  be  charged.  This  will  depend  upon  the  construction 
of  the  45  Geo.  III.  c.  28,  s.  5,  which  enacts,  **  that  the  duties 
granted  upon  legacies,  or  charged  upon  or  made  payable  out 
of  any  real  estate,  or  out  of  any  monies  to  arise  by  the  sale 
of  any  real  estate,  or  upon  residues,  &c.,  shall  be  accounted  for, 
answered,  and  paid  by  the  trustees  to  whom  the  real  estate  shall 
be  devised,  out  of  which  the  legacy  or  share  of  any  monies 
arising  out  of  the  sale  or  mortgage,  or  other  disposition  of  such 
real  estate,  shall  be  to  be  paid  or  satisfied ;  or  if  there  shall  be  no 
trustees,  then  by  the  person  or  persons  entitled  to  such  real 
estate,  subject  to  any  such  legacy."  Within  the  meaning  of  this 
clause  these  defendants  are  entitled  to  this  estate,  subject  to  the 
annuity.  But  it  is  said,  that  one  of  the  defendants  has  but  an 
estate  for  life,  and  should  not  be  charged,  and  therefore  it  may 
be  considered  as  if  this  were  a  devise  to  that  defendant  alone  for 
life. 

(Batlby,  B.  :  Is  the  annuitant  to  have  the  annuity  clear,  or 
can  the  amount  paid  for  duty  be  deducted  out  of  the  annual 
payments  of  the  annuity  ?) 

The  Crown  looks  to  the  party  who  has  the  real  estate  subject 

to  the  annuity  ;  but,  as  between  the  annuitant  and  *that  part}%       [  *109  ] 

the  duty  may  be  retained.     This  consideration  does  not  touch 

the  rights  of  the  Crown.     It  would  be  highly  inconvenient  that 
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A.-0.  every  person  who  had  a  legal  estate,  every  person  who  took  each 
Jackson,  of  the  numerous  terms  in  a  settlement,  every  person  who  took  a 
remote  interest  or  had  a  scintilla  juris,  should  be  made  a  defen- 
dant and  brought  before  the  Court.  It  is  more  rational  that  he 
should  pay  the  duty  who  pays  over  the  annuity ;  and  there  is  no 
injustice  in  such  a  course,  because,  as  between  him  and  the 
aimuitant,  the  legacy  duty  would  be  deducted.  If  that  be  so,  is 
there  any  objection  to  join  tenants  in  fee  and  for  life  together,  as 
if  they  were  tenants  in  common  ?  The  same  reason  holds  for 
charging  both,  as  for  charging  a  tenant  for  life,  viz.  that  both 
receive  the  profits  and  pay  the  annuity. 

(Baylby,  B.  :  It  may  be  questionable  whether  the  defendants, 
after  the  death  of  C.  Troughton,  do  not  take  the  legal  estate 
as  trustees.  The  rent-charge  is  granted  with  the  usual  powers  of 
distress  and  entry,  but  the  right  of  distress  and  entry  is  not 
immediately  upon  the  death  of  C.  Troughton,  but  only  after 
the  annuity  becomes  in  arrear.) 

In  either  view,  the  defendants  are  liable — whether  as  trustees, 
or  persons  interested  in  the  land  from  which  the  annuity  is  to  be 
paid. 

The  third  point  is,  whether,  if  B.  Jackson,  the  tenant  in  fee 
only  was  liable,  he  can  be  charged  upon  this  information.  Upon 
this  point,  the  question  is,  whether  this  is  to  be  considered  so  far 
a  proceeding  upon  a  contract,  as,  that  one  defendant  cannot  be 
liable  upon  an  information  charging  two.  In  debt  upon  a  penal 
statute,  one  of  several  defendants  may  be  convicted.  Bastard  v. 
Hancock  (i).  The  liability  does  not  proceed  upon  a  contract 
between  the  King  and  the  subject,  but  upon  a  duty  of  the  latter ; 
[  •no  ]  a  *principle  laid  down  in  Bastard  v.  Hancock^  and  recognised  in 
Hardynianv.  Whifaker  (2). 

Follett,  for  the  defendants : 

The  effect  of  the  will  is,  to  give  a  legal  estate  in  the  rent- 
charge  to  J.  Troughton,  and  the  devise  is  to  his  use,  that  he  may 

(1)  Carth.  361.  (2)  2  l^iist,  573,  «. 
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receive  out  of  the  estate  this  rent-charge.     There  is  no  direction        A.-G. 

that  the  trustees  shall  receive  the  rents  and  profits,  and  pay  over      jackbon. 

the  rent-charge ;  but  J.  Troughton  is  to  receive  the  rent-charge, 

with  the  usual  powers  of  distress  and  entry.     It  is,  therefore, 

a  case  falling  almost  within  the  words  of  the  Statute  of  Uses  (i), 

and  vests  the  legal  estate  in  the  rent-charge  in  the  devisee. 

Such  being  the  nature  of  the  devise  in  question,  is  it  within  the 

meaning  of  the  Act  imposing  the  legacy  duty  ?   It  is  not  a  devise 

of  personal  property,  or  a  personal  annuity  charged  upon  or 

made  payable  out  of  the  land,  but  a  devise  of  the  real  estate. 

The  first  Act  which  imposed  duty  upon  annuities  is  the  statute 
86  Geo.  III.  c.  52,  s.  7,  and  that  provision  attaches  only  upon  that 
part  which  is  charged  upon  and  paid  out  of  the  personal  estate. 
Then  the  statute  45  Geo.  III.  c.  28,  s.  4,  for  the  first  time 
imposes  duty  upon  legacies  charged  upon  real  estate.  Now,  the 
object  of  the  Legislature  was,  that  all  legacies,  that  is,  all 
bequests  of  personal  property,  whether  to  be  paid  by  the  sale  or 
raised  out  of  the  real  estate,  or  whether  to  be  paid  merely  out 
of  the  personal  estate,  should  be  charged  with  legacy  duty  ;  but 
there  is  nothing  in  this  Act  to  shew  that  the  Legislature  meant 
to  charge  a  devise  of  real  property.  The  words  in  the  will  are 
rent-charge,  which  is  diflferent  from  an  annuity. 

(Bayley,  B.  :  Lord  Coke  says  frequently,  that,  if  you  elect  to 
charge  the  person,  his  land  is  exonerated,  or,  if  to  charge  the 
land,  then  his  person  is  exonerated.) 

The  distinction  is  taken  in  Blackstone's  Commentaries  (2)  [  ill  ] 
thus:  ''an  annuity  is  a  thing  very  distinct  from  a  rent-charge, 
with  which  it  is  frequently  confounded:  a  rent-charge  being 
a  burthen  imposed  upon  and  issuing  out  of  lands,  whereas  an 
annuity  is  a  yearly  sum  chargeable  only  upon  the  person  of  the 
grantor.  Therefore,  if  a  man  by  deed  grant  to  another  the  sum 
of  201.  per  annum,  without  expressing  out  of  what  lands  it  shall 
issue,  no  land  at  all  shall  be  charged  with  it,  but  it  is  a  mere 
personal  annuity.'*     So  Littleton  (3),  *'also,  if  a  man  seised  of 

(1)  27  Hen.  VHI.  c.  10.  (3)  Sect.  218,  144  a. 

(2)  2  Comm.  41. 
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A.-G.  certain  land  grant  by  a  deed-poll,  or  by  indenture,  a  yearly  rent, 
Jaokbon.  ^o  be  issuing  out  of  the  same  land  to  another  in  fee,  or  in  fee 
tail,  or  for  term  of  life,  &c.,  with  a  clause  of  distress,  &c.,  then 
this  is  a  rent- charge;  and  if  the  grant  be  without  clause  of 
distress,  then  it  is  a  rent-secke.  And,  note,  that  a  rent-secke 
idem  est  qtiod  redditits  swats,  for  that  no  distress  is  incident  unto 
it ;  "  "  also,  if  a  man  grant,  by  his  deed,  a  rent-charge  to  another, 
and  the  rent  is  behind,  the  grantee  may  choose  whether  he  will 
sue  a  writ  of  annuity  for  this  against  the  grantor,  or  distrain  for 
the  rent  behind,  and  the  distress  detain  until  he  be  paid ;  but  he 
cannot  do  or  have  both  together,  &c. ;  for  if  he  recovers  by  writ 
of  annuity,  then  the  land  is  discharged  of  the  distress,  &c. ;  and 
if  he  doth  not  sue  a  writ  of  annuity  but  distrain  for  the 
arrearages,  and  the  tenant  sueth  his  replevin,  and  then  the 
grantee  avow  the  taking  of  the  distress  in  the  land  in  a  court 
of  record,  then  is  the  land  charged,  and  the  person  of  the  grantor 
discharged  of  the  action  of  annuity  '*  (i). 

Such  being  the  distinction  between  a  rent-charge  and  an 
annuity,  the  word  annuity  in  the  Act  cannot  by  possibility  mean 
a  devise  of  real  estate ;  it  means  a  personal  annuity.  If  the 
testator  had  bequeathed  a  legacy,  or  a  sum  certain  annually,  and 
[  *112  ]  had  said  that  his  real  and  personal  ^estate  should  be  subject  to 
pay  it,  that  would  have  been  a  bequest  by  way  of  annuity, 
charged  upon  real  estate,  within  the  meaning  of  the  Act  of 
Parliament. 

The  intention  of  the  Legislature  is  illustrated  by  the  case  of 
Hales  V.  Freeman  (2),  There  the  devise  was  of  the  real  estate, 
upon  trust,  with  a  bequest  of  an  annuity,  clear  of  all  deductions, 
for  the  defendant's  life ;  with  a  declaration,  that  the  same  should 
be  payable  quarterly  &c.,  and  secured  on  the  real  estates.  That 
was  an  annuity,  which  the  real  estates  would  be  liable  to  pay, 
within  the  meaning  of  the  statute ;  but  this  is  a  rent-charge,  a 
real  estate,  which  would  qualify  the  annuitant  to  vote,  to  act  as 
a  justice  of  the  peace,  or  to  sit  as  a  member  of  Parliament.  It 
has  every  incident  of  land,  it  will  descend  to  heirs ;  it  must  be 
granted  as  land,  and  must  be  assigned  in  the  same  way.  There 
is  no  difference  between  this  and  a  freehold  interest  in  land 
(1)  Co.  Litt.  8.  219,  144  b.  (2)  21  E.  E.  663  (1  Brod.  &  B.  391). 
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itself;  then,  if  a  freehold  in  land  itself  has  always  been  exempt         A..Q. 
from  legacy  duty,  why  is  this  devise  of  a  part  of  the  real  estate      jaokbon. 
to  be  made  subject  to  it  ? 

The  5th  section  of  the  statute  45  Geo.  III.  e.  28,  also  shews 
that  the  Legislature  could  not  intend  that  legacy  duty  should 
attach  upon  such  a  devise  as  this.  Would  the  trustees  under 
this  will  have  the  power  to  take  the  rents  and  profits,  and  to  pay 
the  legacy  duty  out  of  the  rents  and  profits  in  their  hands  ?  The 
defendants  are  not  such  trustees,  because  they  have  not  the 
power  to  take  the  rents  and  profits,  and  the  trustees  have  no 
interest  either  in  the  land  or  in  the  rent-charge.  The  trustees 
meant,  are  those  who  have  power  to  sell  the  real  estate,  and  to 
raise  the  legacies  out  of  the  real  estate,  and  who  would  have 
power  to  pay  the  legacy  duty  out  of  the  proceeds.  There  are  in 
this  case  no  persons  answering  that  description.  Again,  in  the 
alternative  put  by  that  section,  who  has  the  right  to  retain? 
*Not  the  persons  who  have  the  legal  estate  in  the  land,  nor  the  [  *113  ] 
trustees ;  because  the  devisee  himself  has  his  remedy  against  the 
land.  If  the  annuity  were  not  paid,  the  devisee  would  distrain 
upon  the  land ;  and  so  there  may  be  cases  in  which  no  person 
would  have  authority  to  pay  the  legacy  duty  to  the  Crown.  It 
is  conceded,  that  the  annuitant  is  not  liable  to  pay  the  duty,  but 
only  the  party  by  whom  the  annuity  is  to  be  paid.  In  a  rent- 
charge,  however,  there  is  no  person  to  pay  the  annuity :  the 
defendants  may  refuse  to  pay  it,  and  the  only  remedy  for  the 
annuitant  will  be  by  distress  and  entry  upon  the  land.  This, 
therefore,  seems  to  be  decisive,  that  the  Legislature  could  not 
intend  a  rent-charge  to  pay  duty.  Where  an  estate  is  devised  to 
trustees  to  sell  and  pay  an  annuity,  there  may  be  a  case  in 
which  the  trustees,  or  the  party  in  possession  of  the  estate,  may 
be  compelled  to  pay ;  here  they  cannot. 

The  45  Geo.  III.  c.  28,  s.  7,  refers  to  and  embodies  the  36 
Geo.  in.  c.  52.  By  the  6th  section  of  the  latter  Act,  the  legacy 
duty,  where  not  otherwise  provided  for,  is  to  be  paid  by  the 
persons  having  the  administration  of  the  funds  of  the  testator, 
on  paying  or  retaining  the  legacy ;  and  the  27th  section  directs, 
that,  upon  payment  of  the  duty,  a  stamped  receipt  shall  be  taken ; 
and  the  28th  section  imposes  a  penalty  for  not  taking  a  receipt. 
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A.-G.        Now,  supposing  in  this  case  the  annuity  not  to  be  paid  by  the 
Jackson,     defendants,  but  to  be  taken  by  the  devisee  out  of  the  land,  to 
whom  is  the  receipt  to  be  given  ? 

The  circumstance  of  one  of«the  defendants  being  tenant  for  life 
only,  is  also  an  argument  against  the  right  of  the  Crown  to  legacy 
duty  in  this  case. 

(Bayley,  B.  :  If  he  is  entitled  to  deduct  the  amount  of  the  duty 
paid,  it  can  make  no  difference ;  he  would  only  pay  5001.  in  the 
whole.) 

But,  if  the  devisee  distrain  upon  the  land,  and  take  the  amount 
[  •ii*  ]  of  the  annuity,  and  avow  for  it,  and  afterwards  an  ^information 
be  filed  against  the  tenant  for  life,  he  has  nothing  to  pay  the  duty 
with.  If  a  testator  give  an  annuity  of  500Z.,  and  make  his  real 
estates  subject  to  the  payment  of  the  annuity,^  and  devise  his 
lands  to  A.  for  life,  with  remainder  to  B.,  it  would  be  a  case 
within  the  statute,  and  the  tenant  for  life  might  make  the 
deduction,  because  a  court  of  equity  would  direct  a  sale  of  the 
estates.  But  this  is  a  distinct  and  different  case,  in  which  no 
relief  in  equity  could  be  obtained. 

The  defendants  are,  therefore,  not  liable,  because  the  Legis- 
lature did  not  intend  to  charge  a  devise  of  real  estate ;  because 
the  statutes  do  not  contain  machinery  sufficient  to  enforce  the 
payment  of  this  duty ;  and  because  they  have  no  power  to  retain 
the  duty  out  of  the  money  to  be  paid  as  the  annuity. 

A  mo9,  in  reply : 

If  the  devisee  were  to  take  the  whole  sum  by  distress,  and  the 
person  who  takes  subject  to  the  annuity  were  compelled  to  pay 
the  duty,  he  would  have  his  remedy  over,  by  action  against  the 
annuitant.  In  this  case,  however,  the  power  of  distress  does  not 
attach  until  the  annuity  be  in  arrear. 

It  is  doubtful  whether  the  devisee  takes  a  legal  estate,  because 
the  grantee  cannot  distrain  till  default  made ;  but  if  he  does  take 
a  legal  estate,  still  it  is  within  the  statute,  because  it  is  an  annuity 
''  out  of  the  estate."  But  it  is  said,  that  this  is  not  an  annuity. 
It  is  payable  annually,  and  the  testator  calls  it  such  in  the  will. 
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If,  however,  it  is  not,  strictly  speaking,  an  annuity,  it  is  "payable        A..G. 

annually,  by  way  of  annuity,  out  of  real  estate,"  in  the  terms  of     jackson. 

the  statute.    Again,  it  is  said,  that,  by  the  86  Geo.  III.  c.  52,  s.  6, 

the  duty  is  to  be  paid  by  the  persons  having  the  control  of  the 

funds.     That  enactment  was  applicable  to  legacies  paid  out  of 

the  personal  estate;   and,  when  imposing  a  new  charge  upon 

payments  out  of  real  estate,  it  was  most  convenient  to  render 

those  liable,  who,  in  the  first  instance,  would  *receive  the  rents       [  'lis  ] 

and  profits  subject  to  the  annuity.    With  respect  to  the  hardship 

upon  a  tenant  for  life,  it  must  be  remembered,  that  he  is  not  to 

pay  out  of  his  own  pocket.    If  no  default  be  made  in  the  payment 

of  the  annuity,  the  money  must  first  pass  through  the  hands  of 

the  tenant  for  life  ;  if  default  be  made,  and  the  whole  be  levied 

by  the  grantee,  the  tenant  for  life  may  have  his  remedy  over  by 

action. 

Cur.  adv.  vult. 

Lord  Lykdhubst,  G.  B.,  now  delivered  the  judgment  of  the 
Court  : 

The  testator,  Samuel  Jackson,  gave  a  life  estate  in  his  freehold 
property  to  Charlotte  Trough  ton,  and,  after  her  death,  and  in  the 
event  of  her  husband  Joseph  Troughton  surviving  her,  he  gave 
him  an  annuity  of  500i.  a-year,  payable  quarterly ;  and,  subject 
to  that  annuity,  he  gave  his  real  estate  in  moieties  to  Handle 
Jackson  and  WilUam  Jackson,  Eandle  Jackson  having  an  estate 
in  fee,  and  William  Jackson  an  estate  for  life.  The  question  is, 
whether  the  annuity  of  500Z.  a-year,  thus  given  to  Joseph 
Troughton,  is  to  be  considered  as  a  legacy,  within  the  meaning 
of  the  Acts  of  Parliament  imposing  duties  on  legacies. 

It  was  contended  for  the  defendants,  that  it  was  in  fact  real 
property  ;  that  it  is  a  rent-charge,  that  is,  a  freehold  interest  in 
the  party  in  whose  favour  it  is  granted  ;  that  it  is  as  much  real 
property,  as  far  as  relates  to  the  600L  a-year,  as  the  estate  out  of 
which  it  issues ;  that  it  is  as  much  real  property,  as  the  estate 
taken  by  Bandle  Jackson  and  William  Jackson  is  real  property  ; 
and  that  it  was  not  the  intention  of  the  Legislature,  in  imposing 
this  legacy  duty,  to  impose  any  duty  whatever  upon  real  property. 
It  is  material,  however,  to  consider  the  language  of  the  Act.    The 
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A.-G.        last  Act  imposing  a  duty  on  legacies  has  these  words,  in  describing 

Jackson,     what  a  legacy  is:  "a  gift  by  way  of  annuity  out  of  or  charged 

[  *n6  ]       upon  his  or  her  real  estate."    In  making  use  *of  those  terms,  the 

Legislature  copied  the  words  madlB  use  of  in  the  48  Geo.  in. ;  and 

with  a  slight  variation  the  same  words  occur  in  the  45  Geo.  HE., 

in  which  the  word  *'  payable  "  is  inserted. 

Now,  the  will,  after  giving  the  real  estate  to  Handle  Jackson 
and  William  Jackson  as  trustees,  to  the  use  of  them,  their  heirs 
and  assigns,  during  the  life-time  of  Charlotte  Troughton,  the  wife 
of  Joseph  Troughton,  upon  trust  to  preserve  the  contingent 
remainder,  is  as  follows :  '*  and,  from  and  after  the  decease  of 
the  said  Charlotte  Troughton,  the  said  testator  declared  that  the 
said  defendants,  and  their  heirs,  should  stand  seised  of  the  said 
hereditaments,  to  the  use  and  intent,  that  the  said  Joseph 
Troughton  should,  during  his  life,  receive,  by  and  out  of  the  said 
hereditaments  and  the  rents  thereof,  one  annuity  or  clear  yearly 
rent-charge  of  500/.,  clear  of  taxes,  and  without  any  deduction  or 
abatement  whatsoever,  to  be  payable  quarterly,  on  the  usual  feast 
days  for  payment  of  rent,  the  first  quarterly  payment  to  be  made 
on  such  of  the  same  feast  days  as  should  next  happen  after  the 
decease  of  the  said  Charlotte  Troughton,  with  such  power  and 
remedies  of  distress  and  entry,  and  perception  of  rents,  in  case 
the  said  annuity  of  5002.  should  be  in  arrear,  as  are  reserved  to 
lessors  for  the  recovery  of  rents  on  leases  for  years." 

It  appears  to  us,  that  this  clause  comes  precisely  within  the 
terms  made  use  of  by  the  Legislature — a  gift  by  way  of  annuity 
out  of  or  charged  upon  his  or  her  real  estate.  We  cannot, 
therefore,  take  upon  ourselves  to  say,  as  this  clause  comes 
precisdy  within  the  terms  made  use  of  by  the  Legislature,  that 
the  Legislature  did  not  intend  that  it  should  apply  to  a  case  of 
this  description. 

The  next  question  which  was  raised  was,  as  to  the  parties  by 
whom  this  legacy  duty  was  payable.  By  the  regulations  with 
respect  to  the  payment  of  the  legacy  duty  on  annuities,  the  value 
of  the  annuity  is  in  the  first  instance  estimated  according  to  the 
[  •117  ]  tables  contained  in  the  36  Geo.  III.  *c.  52.  That  amount  is  to 
be  paid  by  four  quarterly  payments,  and  I  think  the  highest 
charge  of  duty  is  10  per  cent.,  and  the  extreme  case  eighteen 
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years'  purchase.  It  is  obvious,  therefore,  upon  making  a  cal- 
culation, that  the  money  to  be  paid  in  respect  of  the  first 
instalment  must  fall  greatly  short  of  the  sum  which  the  annuitant 
would  be  entitled  to  receive  in  that  year.  The  person  therefore 
paying  the  annuity  is  never  required  to  be  in  advance,  and  he  is 
allowed  to  retain  that  payment  out  of  the  payment  made  to  the 
annuitant. 

Now,  in  this  case,  so  far  as  relates  to  the  persons  who  are 
interested  in  this  land  they  are  interested  in  moieties.  One  has 
a  right  to  the  estate  for  life,  and  the  other  has  the  estate  in  fee, 
but  each  moiety  is  liable  to  the  payment  of  the  annuity.  Under 
such  circumstances,  we  conceive  that  both  the  parties,  the  life 
tenant  of  the  moiety  and  the  party  entitled  in  fee  as  to  the  other 
moiety,  are  jointly  bound  to  pay  this  annuity.  There  is  no 
hardship  in  this  case  on  the  tenant  for  life;  for,  as  I  have  before 
stated,  in  directing  our  attention  to  the  amount  that  is  to  be  paid, 
it  appears  that  the  party  making  the  payment  is  never  required 
to  be  in  advance,  but  the  annuity  is  paid  after  retaining  the 
payment  due  to  the  Crown.  It  appears  to  us,  therefore,  that  no 
hardship  can  be  complained  of  by  the  tenant  for  life,  in  being 
made  jointly  answerable  with  the  tenant  in  fee  to  the  payment  of 
this  annuity.    We  think  that  the  judgment  ought  to  be  for  the 

Crown.  ^   ,  ^      ,     ^ 

Judgment  for  the  Crown, 


A.-G. 

V. 

Jackson. 


CANHAM  V.  FISK. 

(2  Crompton  &  Jervis,  126-128 ;  S.  C.  2  Tyrwh,  155 ;  1  L.  J.  (N.  S.)  Ex.  61 ; 

1  Price  P.  C.  148.) 

If  land,  with  a  run  of  water  upon  it,  be  sold,  the  water  passes  with 
the  land,  and  the  purchaser,  haying  used  the  water,  though  for  less  than 
twenty  years,  gains  a  title  to  it  by  appropriation,  and  may  maintain  an 
action  for  obstructing  it. 

Case  for  diverting  a  water-course  running  through  the 
plainti£f'8  garden,  and  used  by  him.     Flea,  not  guilty. 

At  the  trial  before  Garrow,  B.,  at  the  last  Summer  Assizes 
for  the  county  of  Norfolk,  it  appeared  by  the  plaintiff's  evidence, 
that,  up  to  the  year  1811  or  1812,  the  plaintiff's  garden  and  an 
adjoining  close,  in  which  a  stream   took  its  rise  and   flowed 
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Canham  through  the  garden,  were  the  property  of  Mrs.  Holfdrd,  and  in 
FiBK.  one  possession.  About  that  time,  the  plaintiff  purchased  the 
garden,  and  continued  to  use  the  water,  till  the  obstruction 
complained  of.  The  defendant  subsequently  purchased  the  head 
of  water,  and  diverted  it.  The  learned  Judge  was  of  opinion  that 
the  unity  of  ownership  destroyed  the  prescriptive  right ;  and 
nonsuited  the  plaintiff. 

Kelly  moved  for  a  new  trial : 

The  Judge  was  mistaken  in  supposing  that  an  unity  of 
possession  destroyed  the  plaintiff's  right. 

(Bayley,  B.  :  An  unity  of  possession  merely  suspends ;  there 
must  be  an  unity  of  ownership  to  destroy  a  prescriptive  right.) 

The  plaintiff  had  a  title  by  appropriation  and  enjoyment,  quite 
sufficient  to  sustain  the  action,  without  any  prescriptive  right : 
Williams  v.  Morland  (i). 

The  Court  granted  the  rule,  and — 

B.  Andrews  and  Prendergrast  shewed  cause  : 

Upon  the  facts  of  this  case,  the  direction  of  the  learned  Judge 

was  correct.     Until  1811  or  1812  both  closes  belonged  to  Mrs. 

[  •127  ]       Holford,  and  both  were  in  one  occupation.    There  was,  *therefore, 

no  ground  for  a  prescriptive  right,  nor  for  the  presumption  of 

a  grant. 

(Bayley,  B.  :  If  the  owner  of  two  closes  sell  one  with  a  run  of 
water  upon  it,  can  the  vendor,  or  any  other  person  claiming 
under  him,  obstruct  or  divert  that  water?) 

That  must  depend  upon  the  terms  of  the  conveyance,  which  was 
not  produced,  and  must  be  taken  not  to  favour  the  plaintiff's 
claim. 

(Bayley,  B.  :  An  unity  of  ownership  would  destroy  a  title  by 

prescription ;  but  here,  the  plaintiff  had  enjoyed  the  water  since 

1811. 

(1)  26  R.  R.  079  (2  B.  &  C.  010 ;  4  Dowl.  &  Ry.  583). 
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Lord  Lyndhurst,  G.  B.:  The  plaintiff  bought  the  land  with      Cakuam 
the  water  upon  it ;  and  if  the  conveyance  were  silent  as  to  the        f^sk. 
water,  still  the  water  would  pass  by  the  grant  of  the  land.) 

There  are  but  three  ways  of  acquiring  such  a  right — by  pre- 
scription, which  is  disposed  of  by  the  unity  of  ownership;  by 
actual  grant,  which  was  not  produced ;  and  by  lost  grant — and 
there  was  no  evidence  from  which  to  presume  a  lost  grant,  the 
enjoyment  not  having  continued  for  twenty  years.  The  case 
was  put  to  the  jury  upon  the  prescriptive  right  merely. 

Baylby,  B.  :  There  is  a  fourth  mode  of  acquiring  such  a  right, 
viz.  by  appropriation.  If  a  man  find  water  running  through  his 
land,  he  may  appropriate  it,  and  thus  acquire  a  title  to  the  water: 
Bealey  v.  Shaw  (i). 

Lord  Lyndhurst,  G.  B.  :  The  plaintiff  has  been  in  possession 
of  this  garden  since  1811.  That  possession  is  evidence  of  a  fee 
which  could  only  pass  by  grant,  and  a  grant  of  the  land  would 
carry  the  water.  If  the  conveyance  had  been  produced,  and  had 
been  silent  as  to  the  water,  still,  the  conveyance  would  have 
passed  the  water  which  flowed  over  the  land.  Are  we  to  assume 
that  the  water  was  excepted  out  of  the  conveyance,  merely 
because  the  conveyance  was  not  produced  ? 

Baylby,  B.  :  If  I  build  a  house,  and,  having  land  surrounding  [  128  ] 
it,  sell  the  house,  I  cannot  afterwards  stop  the  lights  of  that 
house.  By  selling  the  house,  I  sell  the  easement  also.  This 
land  is  purchased  with  the  water  running  upon  it,  and  the 
conveyance  passes  the  land  with  the  easements  existing  at  the 
time. 

Kelly  and  C  Austin  (in  support  of  the  rule),  were  stopped 

by  the  Court,  who  made  the 

Rule  ahaolute. 

*  *  *  *  ♦ 

(1)  8  R.  B.  466  (6  East,  208). 
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ALEXANDEE  and  Others  v.  BARKER. 


Exi^h.  of       (2  Orompton  &  Jervig,  133—140 ;  S.  C.  2  Tyrwh.  140 ;  1  L.  J.  (N.  S.)  Ex.  40.) 
Pleas, 

[  133  ]  Whore  A.  applied  to  B.,  a  member  of  a  banking  establishment,  for  a 

loan  of  money,  which  B.  advanced  out  of  funds  in  which  he  and  his 
partners  were  jointly  interested :  Held,  that  the  firm  might  sue  A.  for 
money  lent. 

The  rejection  of  evidence,  which,  if  admitted,  would  merely  prove  a 
fact,  sufficiently  established  by  other  evidence,  is  no  ground  for  a  new 
trial. 

Submitting  to  a  nonsuit  in  deference  to  the  opinion  of  the  Judge  at 
the  trial,  which  opinion  is  incorrect,  does  not  estop  the  plaintiff  from 
moving  to  set  aside  the  nonsuit. 

Assumpsit  for  money  lent  to  and  paid  for  the  defendant,  and 
for  interest.     Plea,  non  assumpsit. 

The  cause  was  tried  at  the  last  Assizes  for  the  county  of 
Suffolk,  before  Garrow,  B. 
[  134  ]  The  plaintiffs  were  bankers  at  Ipswich.     In  the  year  1824, 

a  joint  stock  company  was  formed,  called  the  "Ipswich  Steam 
Navigation  Company,"  of  which  the  first  plaintiff,  D.  Alexander, 
was  the  treasurer,  and  the  defendant  a  subscriber  for  ten  shares. 
The  defendant  paid  two  calls  of  10  per  cent.  In  June,  1825, 
there  was  a  further  call  of  10  per  cent.,  upon  which  the  defen- 
dant wrote  to  the  plaintiff,  D.  Alexander,  the  following  letter : 

"  25th  July,  1825. 
**  Sir, — I  was  informed  some  time  ago,  by  my  friend  Mr. 
Cubitt,  that  you  were  kind  enough  to  say  that  you  had  no 
objection  to  pay  the  future  calls  for  me  on  ten  shares  which 
I  hold  in  the  Ipswich  Steam  Navigation  Company,  on  my  paying 
you  interest  at  the  rate  of  five  per  cent,  per  annum,  and  lodging 
my  shares,  with  twenty  per  cent,  paid  thereon,  as  your  security, 
which  I  shall  be  very  happy  to  do,  and  shall  feel  obliged  by  your 
paying  the  present  and  any  future  call  or  calls  which  may  be 
made  on  the  said  ten  shares  ;  and  I  will  transfer  or  convey  them 
to  you  as  security,  in  any  way  you  may  prefer." 

This  letter  was  forwarded  through  Mr.  Cubitt,  the  secretary  of 
the  Company,  and  was  accompanied  with  another  letter  to  that 
gentleman,  as  follows : 

**  1  have  received  your  notice  of  a  further  call  on  the  Ipswich 
Steam  Navigation  Company's  shares,  and  I  avail  myself  of  the 
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ofifer  of  Mr.  Alexander  to  pay  my  proportion,  charging  me  interest   Alexander 
thereon  at  the  rate  of  five  per  cent,  per  annum.    Will  you,  there-      babkeb. 
fore,  oblige  me  by  stating  in  what  way  I  am  to  convey  my  shares 
to  him  as  his  security,  &c." 

The  plaintiffs  then  proved  that  the  sum  of  200Z.,  for  the  third 
and  fourth  calls  of  10  per  cent,  upon  the  defendant's  *shares,  [  *^^^  ] 
was  paid  by  them,  and  placed  to  the  credit  of  and  drawn  out  by 
the  Steam  Navigation  Company.  They  proposed,  also,  to  produce 
the  pass-book  between  the  Company  and  the  plaintiffs,  as  bankers, 
to  shew  that  a  gross  sum,  including  that  sum,  had  been  paid  to 
the  Company. 

The  learned  Baron  was  of  opinion  that  this  book  was  not 
admissible  in  evidence;  and  that  the  action  should  have  been 
brought  in  the  name  of  D.  Alexander  alone  ;  and  nonsuited  the 
plaintiffs. 

Storks,  Serjt.,  obtained  a  rule  to  shew  cause  why  the  nonsuit 
should  not  be  set  aside,  and  a  new  trial  had.  He  contended, 
that  the  pass-book  was  admissible,  because  it  was  an  entry  of 
transactions  between  the  Company,  of  which  the  defendant  was 
a  member,  and  the  plaintiffs;  and  that,  independently  of  the 
pass-book,  there  was  suf&cient  evidence  to  entitle  the  plaintiffs 
to  recover :  Garrett  v.  Hundley  (i) ;  Cothay  v.  FenneU(2). 

B.  Andrexcs  and  C.  Austin  shewed  cause : 

The  pass-book  was  properly  rejected.  The  object  was  to  affect 
the  defendant  with  a  knowledge  that  the  loan  was  made  by  the 
plaintiffs  as  partners,  and  not  by  D.  Alexander  alone  ;  but  it  was 
inadmissible  for  that  purpose,  being  a  mere  entry  between  the 
plaintiffs,  as  bankers,  and  D.  Alexander,  as  treasurer  of  the 
Company. 

(Lord  Lyndhurst,  C.  B.  :  It  is  merely  used  to  shew  that  the 
plaintiffs  paid  up  all  the  instalments.  It  is  evidence  against  the 
Company,  and  therefore  against  every  individual  member  of  the 
Company,  of  that  fact.  How  far  it  would  affect  the  result  is 
another  question.) 

(1)  27  E.  E.  405  (4  B.  &  C.  664;  (2)  34  E.  E.  541  (10  B.  &  C.  671). 

7  Dowl.  &  Ey.  144). 

42—2 
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ALEXANDEB  The  questioii  is,  whether  the  money  was  advanced  by  the 
Barker,  plaintiffs  with  the  knowledge,  or  by  the  request,  of  the  defendant. 
[  *136  ]  The  pass-book  merely  proves  the  advance,  *which  was  already 
sufficiently  established  without  that  evidence ;  and  therefore  the 
pass-book  could  have  no  influence  as  to  the  verdict;  and  the 
Court  will  not  interfere,  though  the  pass-book  were  admissible : 
Horford  v.  Wilson  (i). 

But  the  plaintiffs  cannot  now  raise  the  objection.  They 
acquiesced  in  the  nonsuit,  and  cannot  now  say  that  the  learned 
Judge  was  mistaken:  Butler  v.  Do7-awf  (2),  Robinson  v.  Cook{z), 
Elsworthy  v.  Bird  (4). 

(Bayley,  B.  :  I  have  heard  Lord  Tenterdbn  say,  over  and 
over  again,  that,  if  he  nonsuited  upon  an  opinion  intimated  at 
the  trial,  in  which  the  counsel  acquiesced,  and  was  wrong,  the 
Court  ought  to  set  aside  that  nonsuit.  It  would  be  very  hard  if 
it  were  otherwise,  because  counsel  must,  in  that  case,  at  their 
peril,  decide  whether  the  Judge  was  right  or  wrong.) 

By  this  course,  the  plaintiffs  see  the  mode  in  which  the 
defendant  shapes  his  case,  and  thus  gain  a  considerable  advan- 
tage. Moreover,  if  the  plaintiffs  had  insisted  upon  the  evidence 
going  to  the  jury,  the  defendant  might,  perhaps,  have  adduced 
evidence  in  answer  to  the  plaintiffs'  case. 

Upon  the  evidence,  however,  the  nonsuit  is  right.  The  contract 
is  between  D.  Alexander  alone  and  the  defendant,  though  the 
money  is  advanced  by  the  firm.  There  is  nothing  to  shew  that 
the  advance  was  so  made  with  the  knowledge  or  by  the  consent 
of  the  defendant.  On  the  contrary,  he  treats  with  D.  Alexander, 
not  as  a  member  of  the  firm,  but  in  his  individual  capacity ;  and 
many  reasons  may  induce  an  individual  to  deal  with  one  member 
of  a  firm  in  preference  to  a  transaction  with  a  partnership.  The 
decision  in  Garrett  v.  Handley  proceeded  upon  the  ground,  that 
[  •137  ]  the  intention  was,  that  the  guarantie  should  *be  for  the  benefit 
of  the  firm.  This  is  apparent  from  the  first  decision  of  that 
case  (5). 

(1)  1  Taunt.  12.  (4)  M*Clel.  69. 

(2)  3  Taunt.  229.  (o)  27  E.  E.  402  (:i  B.  &  G.  462; 

(3)  16  E.  E.  624  (6  Taunt.  336).  5  Dowl.  &  By.  319). 
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Storks,  Serjt.,  and  Kellyy  in  support  of  the  rule,  were  stopped    Alkxandbb 
by  the  Court.  BabIcbb. 

Lord  Lyndhurst,  C.  B.  : 

If  this  question  had  turned  solely  on  the  rejection  of  the  pass- 
book, I  should  have  been  of  opinion  that  there  ought  not  to  have 
been  a  new  trial,  because  the  pass-book  would  have  proved  no 
more  than  was  suflSciently  in  evidence  without  it. 

On  the  general  question,  however,  I  am  of  opinion  that  the 
plaintiffs  ought  not  to  have  been  nonsuited.  Where  an  applica- 
tion is  made  to  a  banker,  a  member  of  a  firm,  for  a  loan,  and  the 
advance  is  made  by  money  of  the  firm  in  which  the  partners  are 
jointly  interested,  the  action  may  be  brought  by  all  the  members 
of  the  firm. 

But  it  has  been  said,  that  the  learned  Judge  was  not  applied 
to,  or  desired,  to  let  the  case  go  to  the  jury ;  and  we  have  been 
referred  to  cases  where  the  Courts  have  refused  to  set  aside  a 
nonsuit,  after  the  counsel  at  the  trial  have  acquiesced  in  being  • 
nonsuited,  and  have  not  insisted  on  the  case  going  to  the  jury. 
In  those  cases,  however,  the  Courts  thought  that  the  opinion 
expressed  by  the  Judge  at  Nisi  Prius  was  correct ;  and  the 
principle  of  those  cases  does  not  apply,  where  we  think  that  the 
opinion  expressed  by  the  learned  Judge  at  the  trial  was  incorrect. 
Where,  at  the  trial,  a  learned  Judge  says,  that,  if  the  case  goes 
to  the  jury,  he  shall  express  a  certain  opinion,  which  the  Court 
thinks  was  incorrect,  we  are  bound  to  consider  it  as  if  the  case 
had  gone  to  the  jury  with  that  direction ;  and  in  such  a  case  the 
Court  may  interpose. 

Batlet,  B.  : 

I  think  that  there  ought  to  be  a  new  trial  in  this  case,  not  on 
the  ground  of  the  rejection  of  the  pass-book,  *which  appears  to  [  •138  ] 
me  to  be  irrelevant  to  the  question  in  dispute  in  this  cause ;  for 
it  could  only  have  shewn  that  a  gross  sum  of  money  had  been 
paid  to  the  Company  by  the  plaintiffs ;  but  whether  that  included 
the  money  advanced  to  the  defendant  would  not  have  appeared 
from  the  pass-book,  and  if  it  would,  whether  the  advance  was 
made  by  D.  Alexander  alone,  or  by  the  firm,  would  not  have 
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alkxandeb  been  elucidated  by  that  entry :  but,  on  the  testimony  in  the  case 
Barker,  connected  with  the  letter  of  the  defendant,  it  seems  to  me  that 
the  plaintiff  was  entitled  to  recover.  I  am  the  less  surprised 
that  the  learned  Judge  should  have  considered  D.  Alexander  as 
the  person  with  whom  the  defendant  contracted,  and  who  alone 
could  maintain  the  action,  because  I  remember  that  it  was  at 
one  period  the  impression  of  Lord  Ellenborouoh,  that,  where 
money  was  lent  by  a  partner,  the  action  must,  in  all  cases,  be 
brought  by  the  individual  with  whom  the  contract  was  made ; 
but  he  was  afterwards  convinced  of  what  is  doubtless  the  true 
rule,  viz.  that  where  a  contract  is  made  by  one  on  behalf  of 
others,  the  action  may  be  brought  in  the  name  of  the  principals. 
I  have  no  doubt  in  this  case  but  that  this  action  is  maintain- 
able by  the  plaintiffs ;  and  in  that  opinion  I  am  fortified  by  the 
case  of  Garrett  v,  Hundley.  Here,  D.  Alexander  stood  in  the 
double  capacity  of  an  individual  and  a  member  of  the  firm. 
Barker  wanted  an  advance  of  money,  and  to  him  it  was  quite 
immaterial  by  whom  the  advance  was  made,  whether  by  D. 
Alexander  alone,  or  by  the  house  of  which  he  was  a  member. 
He  applies  to  D.  Alexander  to  make  the  advance ;  he  does  not 
qualify  that  application,  and  say,  you  may  be  a  member  of  a 
firm,  and  I  will  deal  with  you  only,  and  will  not  be  answer- 
able to  other  persons;  but  he  makes  his  application  without 
any  qualification.  By  thus  applying  generally,  he  entitles 
D.  Alexander,  if  he  make  the  advance,  to  place  him  in  the 
situation  of  being  answerable  to  him  in  either  of  his  capacities, 
[•139]  according  to  that  in  which  he  makes  the  advance.  *From  the 
testimony,  it  appears  that  the  advance  was  made  by  D.  Alexander, 
not  individually,  but  with  the  money  of  the  firm.  He  accepted, 
therefore,  the  application  for  the  advance,  not  as  an  individual, 
but  in  his  capacity  as  a  member  of  the  firm.  In  Garrett  v. 
Handley,  the  contracting  partner  first  brought  the  action  in  his 
own  name ;  but  it  appeared  that  the  advance  was  made  by  the 
house,  and  the  Court  said,  you  did  not  make  the  advance,  and 
camiot  maintain  the  action ;  another  action  was  then  brought  in 
the  name  of  the  firm,  and  the  Court,  being  of  opinion  that  the 
guarantie  was  intended  to  apply  to  advances  made  by  the  firm, 
thought  that  the  action  was  maintainable.     The  language   of 
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that  guarantie  was  much  more  pointed  than  this  letter.  It  was  Alexander 
addressed  to  an  individual,  and  was  to  this  effect :  "  I  understand  barker. 
from  Mr.  G.  that  you  have  had  the  goodness  to  advance  550f., 
&c.,  upon  my  assurance,  which  I  hereby  give,  that  provision 
shall  be  made  for  repaying  you  this  sum,  &c. ;  "  but  the  advance 
was  not  made  by  the  individual  alone ;  and  it  was  holden  that 
the  firm  by  whom  the  advance  was  made  ought  to  sue.  It 
appears  to  me,  therefore,  that  the  plaintiffs  were  the  persons  who 
might  and  ought  to  sue  in  this  case. 

Upon  these  grounds,  therefore,  and  because  in  this  instance 
the  learned  Judge  would  have  given  a  direction  to  the  jury, 
which  would  have  led  to  a  wrong  result,  I  am  of  opinion  that 
there  ought  to  be  a  new  trial;  and  that  the  counsel  who 
acquiesced  in  the  nonsuit,  and  did  not  desire  that  the  case  should 
be  left  to  the  jury,  but  submitted  out  of  proper  respect  to  the 
learned  Judge,  is  not  now  precluded  from  taking  the  objection. 

Gareow,  B.,  concurred. 

BOLLAND,  B. : 

I  am  of  the  same  opinion  ;  not  on  the  ground  of  the  rejection 
of  the  pass-book,  which  carries  the  case  no  further,  but  on  the 
authority  of  Garrett  v.  *Handley.  If  one  party  applies  to  another  [  *uo  ] 
for  the  loan  of  money,  and  is  so  much  in  the  dark  as  not  to 
know  whether  the  party  to  whom  he  applies  is  the  member  of  a 
firm  or  not,  the  applicant  must  take  his  chance  as  to  whether 
the  advance  is  made  by  the  individual  or  by  the  firm ;  but  he 
may,  if  he  choose  so  to  do,  guard  himself,  by  saying  expressly 
that  he  deals  with  him  individually.  I  am,  therefore,  of  opinion 
that  the  rule  for  a  new  trial  should  be  made  absolute. 

Rule  absolute. 


664  1831.     EX.  CH.     2  CE.  &  J.  142.  [b.b- 

IN   THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Court  of  King's  Bench.) 


^-  MILLER  V.  GREEN. 

^^M*^'"      (2  Crompton  &  Jervis,  142—162 ;  S.  C.  8  Bing.  92 ;  2  Tyrwh.  1 ;  1  Moo.  & 


[142] 


Scott,  199 ;  1  L.  J.  (N.  S.)  Ex.  51.) 

T.,  seised  for  life,  granted  an  annuity  to  W.,  and,  to  secure  the 
annuity,  in  consideration  of  money,  ''granted,  bargained,  sold,  and 
demised  "  to  F.  certain  premises  for  a  term  of  years,  upon  trust,  in  case 
the  annuity  should  be  in  arrear,  to  raise  the  annuity  by  distress,  or  by 
sale  or  mortgage  of  the  premises :  afterwards,  T.  granted  another  annuity 
to  H.,  with  a  power  of  distress  upon  the  same  premises.  H.  distrained, 
and  avowed  the  taking  for  arrears  of  the  annuity  under  his  deed  :  the 
tenant  sets  up  the  demise  to  F.,  but  did  not  shew  under  whom  he,  the 
tenant,  was  in  possession,  or  that  F.  had  entered  upon  the  premises,  or 
had  elected  to  treat  the  demise  as  operating  by  the  Stat,  of  Uses :  Held, 
the  the  demise  to  F.  operated  as  at  common  law,  and  without  an  entry 
was  no  bar  to  the  distress  by  H. 

T.  granted  an  annuity,  charged  upon  certain  premises,  with  a  power, 
in  case  the  annuity  should  be  in  arrear,  to  enter  upon  the  premises  and 
distrain  for  the  annuity,  ''and  the  distress  then  and  there  to  detain, 
manage,  sell,  and  dispose  of,  in  the  same  manner  and  in  all  respects  as 
distresses  for  rents  reserved  upon  leases  for  years  might  be  detained, 
managed,  sold,  and  disposed  of,  and  as  if  the  annuity  were  a  rent  reserved 
upon  a  lease :  '*  Held,  that  growing  crops  could  not  be  distrained  under 
this  power  (1). 

Replevin  by  the  defendant  in  error,  (the  plaintiflf  below),  for 
cattle,' goods,  and  chattels,  and  growing  com,  pulse,  and  hops. 

Cognizance  by  the  plaintiff  in  error,  (the  defendant  below), 
as  bailiff  of  W.  Hodgson,  that  one  J.  Taylor,  before  the  said 
time  when  &c.,  was  seised  of  the  premises  in  the  declaration 
mentioned,  and  in  which  &c.,  in  his  demesne  as  of  fee ;  and 
being  so  seised,  before  &c.,  on  the  10th  July,  1797,  made  his 
will,  &c.,  and  thereby,  amongst  other  things,  gave  and  devised 
the  said  premises,  in  which  &c.,  with  the  appurtenances,  unto 
C.  H.  and  J.  B.,  their  heirs  and  assigns,  to  the  several  uses  &c., 
in  the  will  mentioned ;  that  is  to  say,  subject  to  and  charged 
and  chargeable  with  the  payment  of  the  several  annuities  and 
legacies  thereinafter  by  him  given,  and  to  the  powers  and 
remedies  therein  contained  for  securing  the  same,  to  the  use 

(1)  Dist.  on  this  point :  Johnson  v.  Faulkner  (1842)  2  Q.  B.  925, 9^5. 
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and  behoof  of  G.  Taylor  and  his  assigns,  for  and  during  the  Miller 
term  of  his  natural  life ;  and  the  said  J.  Taylor  afterwards,  and  grbbn, 
before  &c.,  to  wit,  &c.,  died  seised  of  the  premises,  without 
altering  his  will ;  whereupon  the  said  G.  Taylor  then  and  there 
became  and  was  seised  of  the  premises,  in  which  &c.,  for  the 
term  of  his  natural  life ;  and  being  so  seised,  afterwards,  and 
before  &c.,  to  wit,  &c.,  by  indenture  between  G.  Taylor  of  the 
first  part,  W.  Hodgson  *of  the  second  part,  and  T.  C.  of  the  [  143  ] 
third  part,  the  said  G.  Taylor,  for  the  considerations  therein 
mentioned,  gave,  granted,  and  confirmed  unto  the  said  W. 
Hodgson,  his  executors,  administrators,  and  assigns,  one  annuity 
or  clear  yearly  sum  of  166Z.  2«.,  to  be  charged  and  chargeable 
upon,  and  issuing  and  payable,  and  had  and  received,  and  taken 
from  and  out  of  the  said  premises,  in  which  &c.,  and  from  and 
out  of  every  part  and  parcel  of  the  same,  with  their  appurten- 
ances ;  to  have  and  to  hold  the  said  annuity  or  yearly  sum  of 
&c.,  unto  the  said  W.  Hodgson,  his  executors,  &c.,  thenceforth 
for  and  during  the  term  of  ninety-nine  years,  if  the  said  G. 
Taylor  should  so  long  live;  the  said  annuity  to  be  paid  at  &c., 
on  &c.,  quarterly,  without  any  deduction,  &c.  And  the  said  G. 
Taylor  thereby  granted  unto  the  said  W.  Hodgson,  his  executors, 
&c.,  that  when  and  as  often  as  the  said  annuity  should  be  in 
arrear  for  twenty-one  days  after  the  day  of  payment,  then,  and 
so  often,  and  from  time  to  time,  it  should  be  lawful  to  and  for 
the  said  W.  Hodgson,  his  executors,  &c.,  into  and  upon  the  said 
messuages,  lands,  and  premises,  thereby  charged,  &c.,  to  enter, 
and  distrain  for  the  said  annuity  or  yearly  sum,  and  all  arrears 
thereof ;  and  the  distress  then  and  there  to  detain,  manage,  sell, 
and  dispose  of,  in  the  same  manner  and  in  all  respects  as  dis- 
tresses for  rents  reserved  upon  leases  for  years  might,  were,  and 
ought  to  be  detained,  managed,  sold,  and  disposed  of,  and  as  if 
the  said  annuity  or  yearly  sum  of  &c.,  thereby  granted,  was  a 
rent  reserved  upon  a  lease  for  years ;  to  the  intent  that  the  said 
W.  Hodgson,  his  executors,  &c.,  should  therewith  be  fully 
satisfied  and  paid  the  said  annuity  or  yearly  sum  of  &c.,  and 
all  arrears  &c.,  and  all  costs  &c. :  averment  that,  in  the  lifetime 
of  G.  Taylor,  to  wit,  on  &c.,  a  large  sum  of  money,  to  wit,  &c., 
became  due  for  the  said  annuity,  wherefore  he  took  the  cattle. 
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MiLLKR      goods,  and  chattels,  com,  pulse,  and  hops  in  the  declaration 

Qbbkn.  mentioned,  as  a  distress  for  the  said  annuity,  &c.  The  second 
avowry  omitted   the   statement  of  the  will  of  J,  Taylor,  but 

[  •144  j  alleged,  that  G.  Taylor  ♦was  seised  of  the  premises  in  which  &c., 
for  his  natural  life,  and,  being  so  seised,  granted  the  annuity,  with 
the  power  of  distress,  in  the  same  terms  as  in  the  first  avowry. 

Plea  in  bar  to  the  first  avowry.  That,  before  the  sealing  and 
delivery  of  the  indenture  in  the  first  cognizance  mentioned,  and 
the  indenture  thereinafter  mentioned,  the  said  G.  Taylor  was 
seised  in  his  demesne,  as  of  freehold  for  life,  of  and  in  the 
premises  in  the  declaration  mentioned;  and  being  so  seised, 
before  the  making  of  the  indenture  in  the  cognizance  mentioned, 
to  wit,  &c.,  by  a  certain  indenture  made  between  the  said  G. 
Taylor  of  the  first  part,  one  M.  Walton,  M.  Walton  the  younger, 
J.  Dempster  and  D.  Witney  of  the  second  part,  and  J.  Walton 
of  the  thii'd  part,  and  one  G.  Fletcher  of  the  fourth  part,  after 
reciting  as  therein  mentioned,  the  said  G.  Taylor,  in  pursuance 
of  the  agreement  therein  contained,  and  in  consideration  of  &c. 
to  the  said  G.  Taylor  paid  by  the  said  J.  Walton  as  agent,  as  in 
the  said  indenture  mentioned,  did  give,  grant,  and  confirm  unto 
the  said  J.  Walton,  his  executors,  &c.,  one  annuity  or  clear 
yearly  sum  of  413Z.  128.,  to  be  charged  and  chargeable  upon 
and  issuing,  payable,  had,  received,  and  taken  from  and  out  of 
certain  premises  in  the  said  last-mentioned  indenture  mentioned, 
and,  amongst  others,  from  and  out  of  the  said  premises,  in 
which  &c.,  to  have,  receive,  and  take,  and  enjoy  the  said 
annuity,  and  every  part  thereof,  unto  the  said  J.  Walton,  his 
executors,  &c.  from  thenceforth,  for  and  during  the  term  of 
ninety-nine  years,  if  the  said  G.  Taylor  should  so  long  live ;  In 
trust,  nevertheless,  for  the  said  M.  Walton  the  elder,  M.  Walton 
the  younger,  J.  Dempster,  and  D.  Witney,  respectively,  and 
their  respective  executors,  &:c.,  as  tenants  in  common  &c. ;  and 
for  the  better  securing  the  annuity,  for  the  consideration  in 
the  indenture  mentioned,  and  of  10s.  to  the  said  G.  Taylor  paid 
by  the  said  G.  Fletcher,  the  said  G.  Taylor,  on  the  nomination 
and  by  the  direction  and  appointment  of  &c.,  (the  parties  of  the 
second  part,)  did  grant,  bargain,  sell,  and  demise  unto  the  said 

[  ♦146  ]       G.  Fletcher,  *his  executors,  &c.,  certain  premises  in  the  said  last- 
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mentioned  indenture  mentioned,  and,  amongst  others,  the  said  Miller 
premises,  in  which  &c.,  to  have  and  to  hold  the  same  unto  the  gbekn. 
said  G.  Fletcher,  his  executors,  &c.,  from  the  day  next  before 
the  day  of  the  date  of  the  same  indenture,  for  and  during  and 
unto  the  full  end  and  term  of  ninety-nine  years,  if  the  said  G. 
Taylor  should  so  long  live,  without  impeachment  of  waste,  so  far 
as  the  said  G.  Taylor  could  grant  the  privilege ;  upon  the  trusts 
in  the  indenture  expressed,  and,  amongst  others,  upon  trust, 
that  in  case,  and  when  and  as  often  as  the  said  annuity  of  &c., 
or  any  part  thereof,  should  be  in  arrear  for  the  space  of  thirty 
days  next  after  the  days  of  payment,  the  said  G.  Fletcher  might 
and  should,  out  of  the  rents  and  profits  of  the  said  hereditaments 
and  premises  thereby  granted,  by  mortgage  or  sale  thereof  or  of 
a  competent  part  thereof,  in  case  there  should  not  be  sufficient 
distresses  upon  the  premises,  for  all  or  any  part  of  the  said  term 
of  ninety-nine  years  determinable  as  therein  mentioned,  or  by 
bringing  actions  against  or  makmg  distresses  upon  all  and  every, 
or  one  or  more  of  the  then  present  or  future  tenants  of  the  said 
hereditaments  and  premises,  for  the  recovery  of  the  rents  then 
in  arrear,  or  by  making  entries  upon  the  said  hereditaments  and 
premises  in  and  by  all  and  every  or  any  one  of  the  said  ways 
and  means,  or  by  any  other  lawful  and  reasonable  ways  whatso- 
ever, levy  and  raise  such  arrears  of  the  said  annuity  of  &c.,  as 
from  time  to  time  should  become  due  and  remain  unpaid, 
together  with  all  costs,  &c. :  averment,  that  the  said  last- 
mentioned  indenture  was,  at  the  time  of  making  the  said 
indenture  in  the  cognizance  mentioned,  and  then  was,  in  full 
force;  and  that  upwards  of  thirty  days  before,  and  up  to  and 
until  the  making  of  the  distress,  there  was  due  and  owing  upon 
the  said  last-mentioned  annuity  a  large  sum  of  money,  to  wit, 
&c.  The  plea  in  bar  to  the  second  avowry  was  similar  to  that 
which  was  pleaded  to  the  first  avowry. 

General  demurrer  to  both  pleas  in  bar.    Joinder  in  demurrer.  [  145  ] 

Upon  argument,  the  Court  of  King's  Bench  gave  judgment  for 
the  plaintiff  below ;  whereupon  the  defendant  brought  a  writ  of 
error,  and  assigned  for  errors :  First,  that  the  plaintiff  below  had 
not  averred  in  his  pleas  in  bar,  that  G.  Fletcher  entered  into  and 
upon  the  premises  in  which  &c, ;   and  inasmuch  as  the  said 
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MiLLEB  demise  of  the  said  premises,  iii  which  &c.,  to  the  said  G.  Fletcher, 
Greek.  operated  as  a  demise  at  common  law,  and  as  the  said  G.  Fletcher 
had  not,  in  pursuance  of  the  said  demise,  entered  into  and  upon 
the  said  premises  in  which  &c.,  no  estate  whatsoever  passed  out 
of  the  said  G.  Taylor  by  the  said  demise  to  the  said  G.  Fletcher ; 
therefore  the  said  G.  Taylor  had  a  sufficient  estate  in  the 
premises,  in  which  &c.,  to  grant  the  said  annuity  and  the  power 
of  distress  to  W.  Hodgson  in  the  manner  and  form  mentioned  in 
the  cognizances  of  the  defendant  below.  Secondly,  that  it  did 
not  appear  from  the  pleas  in  bar,  that  the  demise  to  G.  Fletcher 
was  followed  by  the  entry  of  G.  Fletcher  into  or  upon  the  pre- 
mises in  which  &c.,  or  by  any  other  act  of  the  said  G.  Fletcher, 
so  as  to  vest  the  term  thereby  granted  in  him.  Thirdly,  that 
the  plaintiff  below  did  not  shew  by  his  pleas  in  bar  that  he  had 
any  title  to,  or  interest  in,  the  said  premises,  in  which  &c.,  and 
therefore  could  not  aver  that  the  said  G.  Taylor  had  not  a 
sufficient  estate  in  the  said  premises,  in  which  &c.,  to  grant  the 
annuity  and  the  power  of  distress  to  W.  Hodgson.  Fourthly, 
that  the  plaintiff  below,  being  privy  in  estate  to  the  said  G. 
Taylor,  was  estopped  from  denying  the  title  of  the  said  G.  Taylor 
to  grant  the  said  annuity  and  power  of  distress  to  the  said 
W.  Hodgson.  And,  fifthly,  that  the  plaintiff  below  did  not  by 
his  pleas  in  bar  sufficiently  traverse,  or  confess  and  avoid,  the 
cognizances  of  the  defendant  below. 

Erskine,  for  the  plaintiff  in  error : 

The  plaintiff  in  error  contends,  that  he  had,  by  virtue  of  the 
[  •147  ]  deed  set  out  *in  his  avowry,  a  right  to  distrain  on  the  premises, 
notwithstanding  the  prior  demise,  and  the  circumstances  stated 
in  the  pleas  in  bar.  He  admits,  that,  if  the  defendant  in  error 
was  in  under  Fletcher,  he  could  have  no  right  to  distrain  upon 
him  who  claimed  by  a  paramount  title;  and  it  can  hardly  be 
denied  by  the  defendant  in  error,  that,  if  he  held  under  the 
gi-antor,  by  demise  subsequent  to  the  avowant's  title,  the 
distress  would  be  legal.  The  questions,  therefore,  are,  whether, 
on  the  face  of  these  pleadings,  it  can  be  collected  under  what 
title  the  property  of  the  defendant  in  error  was  upon  these 
premises;  and  if  it  cannot,  whose  duty  it  was  to  shew  such 
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title;  and  what  is  the  effect  of  the  silence  of  the  record  upon       Millbb 
this  subject.  Gbbbh. 

The  grantor  had  such  an  estate  in  him  at  the  time  of  the 
grant  to  W.  Hodgson,  as  would  enable  him  to  distrain  against 
all  the  world  except  Fletcher  and  those  claiming  under  him. 
The  demise  to  Fletcher  was  prior  to  the  annuity  granted  to  W. 
Hodgson ;  but,  inasmuch  as  no  part  of  the  estate  which  Taylor 
had   in  him  was  taken  out  of  him  before  that  annuity  was 
granted,  he  had,  at  that  time,  full  power  to  give  this  right  to 
distrain,  defeasible,  if  Fletcher  chose  to  enter  under  the  prior 
demise  to  him.     Now,  it  is  admitted  upon  the  pleadings,  that  6. 
Taylor  had  an  estate  for  life ;  and  therefore,  unless,  on  the  face 
of  the  record,  some  portion  of  the  estate  appears  to  have  been 
taken  out  of  him  before  the  grant  to  Hodgson,  that  grant  is 
good.     It  is  said,  however,  to  be  taken  out  of  him  by  the  demise 
to  Fletcher.     The  demise  to  Fletcher  is  a  demise  at  common 
law,  and  there  are  words  by  bargain  and  sale  to  create  an  use 
upon  which  the  statute  might  attach.     In  what  way,  then,  is 
this  deed  to  be  considered  as  operating?    If  at  common  law, 
then,  as  Fletcher  never  entered,  no  part  of  the  estate  is  taken 
out  of  the  grantor.     Upon  this  subject  there  are  several  authori- 
ties, some  of  which  proceed  upon  the  intention  of  the  parties,  as 
shewn  by  the  deed  itself ;  others  treat  it  as  a  matter  of  election 
by  the  grantee,  if  the  *intention  be  doubtful;  and  in  others  it  is       [  •HS  ] 
said,  that,  where  there  is  no  election  by  the  grantee,  the  deed 
operates  as  at  common  law.     The  first  thing  to  be  looked  at, 
therefore,  is  the  intention  of  the  parties ;  if  that  be  doubtful,  the 
grantee  may  have  his  election ;  but  if  he  make  no  election,  then 
the  deed  is  to  operate  as  at  common  law,  and  no  election  is  given 
to  the  Court.     In  support  of  the  first  proposition,  it  is  laid  down 
in  Fox's  case  (i) :    **But,   forasmuch   as  the  intention  of  the 
parties  is  the  creation  of  uses  (2),  if  by  any  clause  in  the  deed  it 
appears  that  the  intention  of  the  parties  was  to  pass  it  in  posses- 
sion by  the  common  law,  then  there  no  use  shall  be  raised." 
And  in  Roach  v.  Wadham{3),  which  was  a  question  whether  a 
deed  should  operate  as  a  conversance  or  an  appointment.  Lord 
Ellenbobough   said,    "This   is   a   conveyance   with   a  double 

(1)  8  Co.  Eep.  94  a.  (2)  2  Inst.  272.  (3)  6  East,  289. 
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Miller  aspect,  having  words  which  indicate  an  intention  to  pass  an 
Green.  interest  and  to  limit  an  use,  and  to  be  taken  either  as  a  convey- 
ance or  appointment.  We  will  look,  therefore,  to  the  deed,  and 
see  which  is  the  predominant  intention."  Upon  the  second 
proposition,  viz.  that,  if  the  intention  be  doubtful,  the  grantee 
has  his  election,  Heynard's  case(i),  Davrel  v.  GxLnter{2),  and 
2  Roll.  Abr.  787,  pi.  6,  are  express  authorities.  And  that,  if 
there  be  no  election,  the  deed  is  to  operate  as  at  common  law, 
appears  from  these  cases  and  from  Saunders  on  Uses  (3),  and 
Gilbert  on  Uses  (4),  and  was  admitted  by  Mr,  Preston^  arguendo^ 
in  Wynne  v.  Griffiths  (s).  What,  then,  is  the  intention  expressed 
upon  the  face  of  this  deed,  which  must  take  effect  entirely  as  a 
demise  at  common  law,  or  entirely  by  bargain  and  sale,  and  not 
for  part  by  the  common  law,  and  for  the  other  part  by  raising 
an  use  ?  Now,  there  is  nothing  in  the  deed  to  shew  that  it  was 
intended  to  operate  by  the  statute ;  but,  on  the  contrary,  it  is 
[♦149]  manifest  that  it  was  to  operate  *as  at  common  law;  because, 
after  the  demise  to  Fletcher,  there  is  an  enumeration  of  the 
trusts  to  which  that  demise  is  subject ;  and,  amongst  others,  he 
has  the  power  to  bring  actions,  make  distresses  on  the  tenants, 
or  make  entries  to  levy  the  arrears  of  the  annuity  ;  and  it  would 
seem,  that,  till  the  annuity  was  in  arrear,  the  right  of  possession 
was  postponed ;  in  which  sense,  also,  it  is  taken  by  the  plaintiff 
himself,  who  avers  that  the  annuity  was  in  arrear  before  and  at 
the  time  the  distress  was  taken.  But  if  this  be  doubtful,  no 
election  has  been  made  by  the  grantee  that  it  should  operate  in 
one  way  or  the  other ;  but,  on  the  contrary,  the  averment  that 
the  annuity  was  in  arrear  shews,  that  he  did  not  elect  that  it 
should  operate  by  the  Statute  of  Uses ;  for,  if  he  had  chosen  so 
to  take  it,  he  w^ould  have  received  the  rents  imtanter,  and  thus 
have  kept  down  the  annuity.  There  being  no  election,  the  deed 
would  operate  as  at  common  law,  and  the  effect  of  the  demise 
would  be,  that  the  lessee  would  take  an  immediate  interest,  bat 
no  estate  before  entry.  The  whole  estate  in  possession  and 
reversion  would  remain  unsevered  in  the  lessor,  until  entry  by 

(1)  2  Co.  Rep.  35  a.  (4)  P.  230. 

(2)  Sir  W.  Jones,  206.  (5)  5  B.  &  C.  933;  8  Dowl.  &  Ry. 

(3)  P.  49.  470. 
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the  lessee.     Thus,  Littleton (i)  says,  "Tenant  for  term  of  years       Miller 

is,  where  a  man  letteth  lands  or  tenements  to  another,  for  term       green. 

of  certain  years,  after  the  number  of  years  that  is  accorded 

between  the  lessor  and  lessee;   and  when  the  lessee  entereth 

by  force  of  the  lease,  then  is  he  tenant  for  term  of  years."     And 

in  the  commentary  to  this  passage  it  is  said — **  And  true  it  is, 

that  to  many  purposes  he  is  not  tenant  for  years  until  he  enter ; 

as  a  release  made  to  him  is  not  good  to  him  to  increase  his 

estate   before  entry,  but  he  (the  lessor)  may  release  the  rent 

reserved  before  entry,  in  respect  of  the  privity  "(2).     The  same 

is  laid  down  in  Bac.  Abr.  **  Leases,"  M.  (3);  and  the  reason  is, 

because,  until  entry,  there  is  no  severance  of  the  possession  from 

the  reversion.     Upon  entry,  then,  for  the  first  time,  *there  is  a       t  *^^  1 

severance ;  and  until  severance,  no  portion  of  the  estate  is  out  of 

the  lessor,  who  retains,  till  entry,  all  the  estate  which  he  had  at 

the  time  of  the  lease. 

There  is  nothing  on  this  record  to  shew  that  the  plaintiff  was 
in  under  Fletcher.  There  is  no  averment  of  Fletcher's  entry, 
or  of  attornment  by  the  plaintiff  to  him.  On  the  contrary,  the 
averment  of  the  annuity  being  in  arrear,  which  would  give 
Fletcher  a  right  of  entry,  though  the  plaintiff  was  not  his  tenant, 
shews  that  he  was  not  in  under  Fletcher ;  and  the  subsequent 
grant  of  distress  to  W.  Hodgson  assumes  that  Fletcher  had  never 
entered.  In  ChatJiM  v.  Parker  (4),  to  an  action  of  trespass 
for  mesne  profits,  the  defendant  pleaded  a  judgment  in  1822 
against  A.,  an  elegit  and  inquisition  finding  that  A.  was  seised 
for  life  of  the  premises,  and  that  the  sheriff  delivered  the 
premises  to  the  defendant :  the  plaintiff  replied,  that,  in  1820, 
A.,  by  indenture,  bargained  and  sold  the  premises  to  him,  and 
that  he  entered  and  continued  in  possession  until  &c. :  upon 
oyer  of  the  deed  it  appeared,  that  A.,  in  1819,  conveyed  the 
premises  to  Dawes  for  one  hundred  years,  to  secure  an  annuity, 
and,  subject  to  that,  conveyed  them  to  the  plaintiff:  and  Mr. 
Justice  Bayley  said,   **  It  appears,  therefore,  by  the  lease  set 

(1)  Sect.  58,  p.  43  b.  Moore,  500). 

(2)  Co.  Litt.  46  b.  (4)  8  B.  &  C.  543;  2  Man.  &  Ry. 

(3)  See  WilliarM  v.  Bosanqnet,  21  540. 
B.  R.  585   (1   Brod.  &  B.  238;    3 
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Miller  out  on  oyer,  that  these  premises  were  charged  with  an  annuity, 
Grbsn.  and,  for  better  securing  the  payment  of  that  annuity,  had  been 
conveyed  to  Dawes ;  the  demise  to  the  plaintiff  was  subject  to  the 
right  of  Dawes ;  but  Dawes  was  not  bound  to  enter ;  and  if  he  did 
not  enter,  the  plaintiff  had  the  right.  It  is  averred  in  the  replica- 
tion, that  the  plaintiff  entered  and  became  possessed,  and  continued 
in  possession  until  the  trespass  was  committed.  The  replication 
shews  that  the  plaintiff  had  a  right  to  the  land  against  every 
person  but  Dawes.  The  demise  to  the  plaintiff  was  to  com- 
mence the  day  preceding  the  date  of  the  indenture ;  it  must  be 
presumed,  therefore,  that  Dawes  had  not  entered  at  that  time." 
[  151  ]  But  it  may  be  said,  that  it  does  not  appear  that  Fletcher  had 

not  entered.  To  this  it  may  be  answered,  that  it  was  the  duty 
of  the  plaintiff  to  shew  under  what  title  he  was  in.  Every  thing 
must  be  taken  most  strongly  against  the  party  pleading  it  (i) : 
matter  in  defeazance  of  a  claim  must  be  alleged  b}'  way  of  answer, 
and  need  not  be  denied  by  anticipation  (2) ;  and  facts  which  are 
peculiarly  within  the  knowledge  of  the  plaintiff  should  come  from 
him,  and  need  not  be  stated  by  the  defendant  (3).  It  cannot  be 
assumed  that  the  things  taken  were  there  as  the  property  of  a 
stranger,  as  in  the  case  of  cattle  straying,  because  the  quality  of 
the  goods  taken  negatives  such  a  supposition.  Inasmuch,  there- 
fore, as  the  plaintiff  has  shewn  no  title  under  Fletcher,  or  that 
Fletcher  is  in  possession,  and  as  the  deed  operates  as  at  common 
law,  such  being  the  intention  of  the  parties,  or,  if  the  intention 
be  doubtful,  there  being  no  election  by  the  grantee,  the  defendant 
has  made  out  his  right  to  distrain,  and  the  plaintiff  has  shewn 
no  ground  for  a  return  of  the  goods.  But  even  if  the  deed  gave 
immediate  possession  by  the  Statute  of  Uses,  and  it  was  unneces- 
sary to  aver  the  entry  of  Fletcher,  still,  as  the  grantor  might  give 
a  power  of  distress  against  himself,  and  there  is  nothing  to  shew 
that  the  grantor  is  not  in  possession,  it  was  the  duty  of  the  plaintiff 
to  have  shewn  what  title  he  had,  not  under  the  grantor.  This 
was  expressly  decided  in  the  case  of  HoweU  v.  Beli  (4), : "  In 

(1)  1  Saund.  259  b,  w.  8 ;    Com.      T.  R.  166. 

Dig.  Pleader,  (C.)  22  ;  Co.  Litt.  303  b.  (4)  Vin.   Abr.  **  Distress,"  (D.  2) 

(2)  Com.  Dig.  Pleader,  (C.)  81.  9;  2  Salk.  136;  S.  C,  nom.  Booie  v. 

(3)  Com.  Dig.  Pleader,  (C.)  21,  81;  BtU,  1  Ld.  Kay.  172;  Lutw.  1227. 
2  Saund.  62  b;   Casseres  v.  Bell,  8 
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replevin,  the  defendant  avowed  for  that  W.  B.  was  seised  of  the      Killeb 
place  where,  &c.,  in  fee,  and,  being  so  seised,  he  granted  a  rent-       obeen. 
charge  out  thereof  to  W.  W.  for  life ;  that  W.  W.  is  dead,  and 
that  he  the  defendant  was  his  executor,  and  distrained  in  the 
place  for  so  much  rent  in  arrear  and  due  to  his  ^testator  in  his      [  *152  ] 
life-time ;  but  did  not  aver  that  the  place  where  &c.,  was  then  in 
the  seisin  of  the  grantor  of  this  rent,  or  any  other  person  who 
claimed  by,  from,  or  under  him ;  and  upon  a  demurrer  to  this 
avowry,  Holt,  Gh.  J.,  held,  that  the  executor  might  distrain 
either  on  the  grantor,  or  any  other  person  who  comes  in  by  or 
through  him,  and  if  the  plaintiff  is  not  liable  to  the  distress,  it 
is  more  material  for  him  to  shew  it  in  his  replication  for  his 
own  defence." 

Whatever  may  be  the  effect  of  the  deed,  the  grantor  had  power 
to  confer  the  right  of  distress  against  himself  and  those  who 
might  take  under  him  by  subsequent  demise.  ''  So,  if  a  man 
makes  a  lease,  and  afterwards  grants  a  rent-charge  out  of  the 
land,  the  cattle  of  the  lessee  are  not  distrainable,  for  he  claims 
paramount  the  charge.  But  where  a  stranger  claims  under  the 
grantor,  after  the  grant  of  a  rent-charge,  his  cattle  are  liable  to 
distress,  as  cattle  of  a  lessee  where  the  demise  was  after  the 
grant:"  Com.  Dig.  "Distress"  (B.  2).  From  this  it  is  clear, 
that,  though  the  goods  of  Fletcher  might  not  be  liable,  yet  the 
goods  of  a  stranger,  or  of  one  who  claimed  under  the  grantor  by 
demise  subsequent  (i)  to  the  grant  to  Fletcher,  would ;  and  as 
the  plaintiff  has  not  shewn  his  title,  and  the  facts  were  within 
his  knowledge,  it  must  be  presumed  that  he  took  by  subsequent 
demise  from  the  grantor. 

It  may  be  said,  that  the  plaintiff  was  a  stranger,  because  it 
does  not  appear  under  what  title  he  held.  That  protection  is 
extended  only  to  cattle  escaping,  and  not  levant  and  couchant, 
and,  being  within  the  knowledge  of  plaintiff,  should  have  been 
averred  in  defeazance  of  the  right:  Bac.  Abr.  "Eeplevin,"  (K), 
p.  80.  Other  goods,  the  property  of  a  stranger,  are  distrainable, 
and  do  not  come  within  the  exception.  "  In  all  cases  where  the 
land  is  debtor,  the  cattle  of  a  stranger  are  as  well  liable  as  those 
of  the  owner  of  the  land.  So,  if  a  neighbour's  cattle  escape  *into  [  *153  ] 
(1)  See  Vin.  Abr.  ** Distress"  (B.  2). 
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Miller  land,  out  of  which  a  rent-charge  issaes,  and  are  levant  and 
Gbe^n.  couchant,  (there  are  good  authorities  though  they  be  not  levant 
and  coucliant  (i) ),  they  are  distrainable  for  the  rent-charge,  and 
the  owner  shall  not  have  them  again,  unless  he  pay  the  arrears : " 
Vin.  Abr.  "Distress,"  (I.)  58(2).  These,  however,  are  cases 
respecting  cattle,  which  are  within  the  exception.  As  to  other 
goods,  provided  they  be  on  the  premises,  it  is  immaterial  whether 
they  be  the  goods  of  the  tenant  or  of  a  stranger,  they  are  equally 
liable  to  distress  (3). 

It  is  said,  however,  that  the  defendant  had  no  power  to  distrain 
growing  crops.  It  is  not  contended  that  such  a  right  is  conferred 
upon  the  grantee  of  a  rent-charge  by  the  stat.  11  Geo.  IE.  c.  19  ; 
but,  by  the  words  of  the  indenture,  which  give  the  defendant  the 
power  of  distress,  his  right  to  distrain  is  co-extensive  with  that 
of  a  lessor  for  rent  reserved  upon  a  lease  for  years.  But, 
independently  of  that,  the  defendant  cannot  now  make  the 
objection  in  this  form  of  action ;  for,  if  it  be  true,  that  growing 
com  be  not  distrainable  in  this  case,  it  is  equally  true,  that 
replevin  will  not  lie  for  such  com  for  the  same  reason :  Bac.  Abr. 
"  Replevin,"  (F) ;  F.  N.  B.  68.  The  general  rule  appears  to  be, 
that  replevin  lies  for  all  goods  and  chattels  that  are  distrainable 
at  common  law:  Com.  Dig.  "Replevin,"  (A),  Co.  Litt.  145  b. 
The  stat.  11  Geo.  II.  c.  19,  allows  a  landlord  to  distrain  growing 
crops ;  but  the  only  sections  of  that  statute  (4),  which  relate  to 
replevin  suits,  do  not  in  any  way  authorize  the  replevying  of 
growing  corn.  It  is  said  to  be  the  practice,  since  11  Geo.  11. 
to  replevy  growing  corn,  when  taken  as  a  distress;  but  there 
is  no  decided  case  to  warrant  such  practice.  The  case  of  Glover 
[  •154  ]  V.  Coles  (6),  is  the  only  one  in  which  the  question  *has  even 
incidentally  arisen.  It  was  not,  however,  necessary  to  the 
decision  of  that  case,  and  the' opinion  of  the  Judges  who  adverted 
to  it  only  goes  to  this :  that  in  cases  to  which  the  stat.  11  Geo.  11. 
applies,  growing  corn  may  be  deemed  a  chattel.  The  plaintiff, 
therefore,  cannot  object,  that  the  defendant  ought  not  to  have 

(1)  Co.  Litt.  47.  Fcdkner,  2  E.  B.  463  (4  T.  E.  565). 

(2)  See    Vin.    Abr.    "  Distress,"  (4)  Ss.  22  and  23. 

(0.  5),  (O.  7).  (5)  1  Bing.  6 ;  7  Moore,  231. 

(3)  Per    BuLLEB,   J.,    Oorton   v. 
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distrained  growing  crops,  upon  the  ground  that  the  stat.  11  Millieb 
Geo.  II.  does  not  apply  to  a  rent-charge ;  for,  if  that  be  so,  then,  qrsbn. 
neither  can  he  maintain  replevin,  as  growing  crops  can  only 
be  deemed  goods  and  chattels  for  the  purposes  of  a  replevin  suit 
in  those  cases  to  which  that  statute  applies ;  he  should  have 
brought  an  action  of  trespass.  It  may  be  said,  that,  as  growing 
com  is  a  chattel  that  would  go  to  the  executor  and  not  to  the 
heir,  and  is  liable  to  be  taken  under  a^.  /a.,  it  is  sufficiently  a 
chattel  for  the  purpose  of  a  replevin  suit.  But  this  cannot  be 
so,  for,  if  it  were,  with  equal  reason  might  it  be  said,  that  fixtures 
which  could  be  taken  in  execution  as  goods  and  chattels,  could 
be  the  subject  of  a  replevin  suit  (i) ;  but  it  is  settled,  that  replevin 
is  not  maintainable  for  such  fixtures  :  Niblet  v.  Smith  (2).  And, 
referring  to  the  authority  of  Co.  Litt.  145  b,  already  cited,  where 
Lord  Coke  says,  "  a  replevin  lies  where  cattle  or  goods  are  dis- 
trained and  impounded ; "  he  evidently  means  such  goods  as 
were  capable  of  being  impounded.  Previously  to  stat.  2  W.  &  M. 
c.  5,  all  goods  distrained  ought  to  have  been  removed  within  a 
reasonable  time :  Com.  Dig.  "  Distress,"  (D.)  1.  The  Srd  sect, 
of  the  stat.  2  W.  &  M.  c.  5,  as  well  as  the  8th  sect,  of  the  stat. 
11  Geo.  n.  c.  19,  severally  give  landlords  power  to  impound  the 
distresses  made  by  them  for  rent  on  the  premises  of  the  tenant ; 
but,  previously  to  the  first  of  these  statutes,  inasmuch  as  the 
goods  distrained  must  have  been  removed  from  the  premises  . 
in  order  to  be  impounded,  and  replevin  being  only  maintainable 
*for  such  goods  as  were  capable  of  being  impounded,  growing  r  *155  ] 
com,  not  being  capable  of  being  impounded,  could  not  have  been 
made  the  subject  of  a  replevin  suit. 

Preston,  for  the  defendant  in  error  : 

It  is  perfectly  clear  that  growing  crops  were  not  distrainable 
at  common  law.  That  right  was  first  given  to  landlords  by 
stat.  11  Geo.  II.  c.  19 ;  but  that  statute  does  not  apply  to  rent- 
charges,  and  therefore  the  defendant  is  driven  to  the  terms  of 
the  deed.  That  part  of  the  deed  consists  of  two  branches  :  the 
first  gives  the  power  of  distress,  that  is,  such  a  distress  as  legally 

(1)  Seejudgmentof  Abbott,  Ch.  J.,         (2)  4  T.  E.  304. 
4  B.  &  Aid.  207. 
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MiLLEB  could  be  taken  for  a  rent-charge :  the  second,  feeling  the  difficulty 
Gbssk.  of  disposing  of  and  dealing  with  a  distress,  confers  the  same 
powers  of  disposing  of  and  dealing  with  the  distress,  as  if  the 
annuity  were  a  rent  reserved  upon  a  lease  for  years.  The  grantor 
could  not  give  a  right  of  distress  larger  than  the  law  warrants, 
and  the  law  allows  a  distress  of  distrainable  articles  only.  As 
against  himself,  the  grantor  might  confer  sueh  an  authority; 
but  he  could  not  do  so  even  against  an  assignee  or  lessee,  much 
less  against  a  stranger. 

It  is  singular,  that  this  is  the  first  time  that  the  main  point 
in  this  case  has  been  brought  before  the  Courts.  It  is  admitted, 
that  the  grantor  had  a  right  to  grant  both  annuities  ;  and  that, 
if  he  had  granted  any  number  of  annuities  without  creating  a 
term,  each  annuitant  might  distrain  ;  and  if  the  second  grantee 
had  distrained  and  entered  into  possession,  the  first  might  have 
distrained  upon  him.  But  the  moment  a  term  was  created,  that 
moment  the  grantor  was  disqualified  from  charging  the  posses- 
sion with  a  rent-charge,  with  this  qualification,  viz.  that  if  he 
is  in  possession,  he  has  a  right  to  charge  that  possession  with 
a  distress,  because  there  is  an  estoppel  between  the  parties.  It 
operates  upon  the  ground  of  estoppel,  not  of  right. 

It  is  conceded,  that  if  this  were  a  term  perfected  by  entry  or 
[  •156  ]  by  pleading  the  Statute  of  Uses,  it  would  be  a  complete  *bar  to 
this  distress ;  which  proves  that  the  defendant  had  no  right  to 
distrain  on  the  plaintiff,  unless  he  had  shewn  that  the  plaintiff 
was  in  that  particular  situation  to  be  affected  by  estoppel,  so  that 
the  grantee  might  take  a  distress  upon  him  as  being  estopped 
by  force  of  the  deed. 

It  may  be  admitted,  that  the  grantor  or  his  assignee  cannot 
resist  a  distress  upon  his  goods ;  and  the  same  consequence 
would  follow  if  a  stranger  put  his  goods  upon  the  land  of  the 
grantor,  or  his  cattle  trespassed  and  were  levant  and  coitchant, 
because  the  possession  would  be  liable.  But  if  that  were  the 
case  here,  it  was  the  duty  of  the  defendant  to  shew  it.  The 
interest  here  may  be  perfected  by  entry,  and,  when  perfected, 
would  relate  to  the  date  of  the  grant,  from  which  time,  after 
ejectment,  the  grantee  may  recover  mesne  profits  against  the 
tenant  in  possession.     The  grantee  may  perfect  his  title  at  any 
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time  by  entry — and,  finding  the  plaintiff  in  possession,  might      Hillbb 
recover  mesne  profits  against  him  ;  and  can  it  be  tolerated  that       qbbbn» 
the  second  annuitant  should  take  a  distress,  and  that  the  tenant 
should  be  liable  to  the  first  annuitant  also  ? 

Ez  concess^is,  the  plaintiff  would  succeed  if  the  term  were 
perfected ;  but  it  is  said,  that  it  is  not  shewn  to  be  perfected. 
The  plaintiff  is  not  the  grantee,  neither  is  he  his  representative 
or  assignee,  and  has  therefore  no  right  of  election  for  the  grantee ; 
but  if  there  be  a  term  it  is  sufficient  for  his  purpose,  and  he  has 
shewn  that  such  a  term  exists.  It  would  be  vain  to  set  up  a 
term,  if  he  were  not  to  treat  it  as  an  available  term.  Now,  the 
term  has  every  property  of  a  bargain  and  sale — it  is  for  years — 
it  is  for  money — and  there  are  the  words  of  bargain  and  sale, 
which  indeed  are  not  necessary  (i).  Can  it  then  be  said  that 
it  is  not  treated  by  the  plaintiff  as  a  subsisting  term?  In 
ejectment,  the  deed  would  be  good  by  the  statute,  without  entry. 

(Bayley,  B.  :  That  would  signify  an  election  to  treat  it  as  a 
bargain  and  sale  under  the  statute.) 

Let  us  then  consider  upon  whom  the  onus  of  shewing  whether  [  1^7  ] 
the  goods  are  liable  to  distress  lies.  The  goods  are  taken ;  the 
plaintiff  complains ;  the  defendant  sets  up  a  deed,  which  is  met 
by  the  plaintiff,  who  states  that,  previously,  the  grantor  granted 
a  term  of  years,  which  confers  a  right  to  bring  an  ejectment  and 
maintain  an  action  for  mesne  profits  against  the  tenant,  and  is 
an  answer  to  every  distress  by  a  subsequent  grantee,  except  upon 
the  grantor  himself,  who  is  estopped  by  the  subsequent  deed.  If 
the  defendant  means  to  say,  that  the  plaintiff  came  in  under  the 
grantee,  he  should  shew  it.  By  alleging  that  there  was  a  prior 
term,  the  plaintiff  afforded  an  opportunity  for  the  defendant  to 
shew  that  the  plaintiff  came  in  under  the  grantor.  Every  person 
who  comes  in  under  the  grantor  would  be  liable,  but  a  stranger 
is  not ;  because  he  is  liable  to  him  who  has  a  better  title. 

£r.Wn«  replied  (2).  Cur.  adv.  vtdt. 

(1)  JJcyuMmTa  case,  2  Co.  Bep.  35  b.  his  pleadings,  upon  payment  of  all 

(2)  After  the  argument,  the  Court  costs.  A  rule  nUi  was  obtained 
suggested  that  the  plaintiff  should  accordingly,  which  was  discharged 
apply  to  the  Court  below  to  amend  with  costs. 
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Miller      Tindal,  Ch.  J.,  now  delivered  judgment : 

0iiBi3f.  This  was  an  action  of  replevin  for  taking  certain  goods  and 

certain  standing  crops  of  Green  (the  plaintiff  below) ;  in  which 
action,  Miller  (the  defendant  below)  made  cognizance  as  bailiff 
of  one  William  Hodgson ;  and  in  his  first  cognizance  (which 
differs  from  the  second  only  in  deducing  the  title  of  George  Taylor 
from  the  owner  of  the  fee).,  states  that  the  said  George  Taylor, 
being  seised  for  life,  by  an  indenture  dated  the  25th  September, 
1806,  granted  to  the  said  Hodgson  an  annuity  of  166L  2s.  out 
of  the  premises,  in  which  &c.,  for  the  term  of  ninety-nine  years, 
if  Taylor  should  so  long  live,  payable  in  the  manner  therein 
mentioned,  which  had  become  due  from  Taylor,  and  had  con- 

[  '158  ]      tinned  so  due  for  more  than  *twenty-one  days,  and  justifies  the 
taking  and  detaining  the  goods  as  a  distress  for  such  arrears. 

To  this  cognizance,  the  plaintiff  below  pleads  in  bar,  that, 
before  the  making  of  the  indenture  stated  in  the  cognizance,  viz. 
on  the  7th  May,  1806,  the  said  George  Taylor,  being  seised 
for  the  term  of  his  life,  by  another  indenture,  then  made  between 
himself  of  the  first  part,  the  persons  therein  mentioned  of  the 
second  part,  one  Jackson  Walton  of  the  third  part,  and  one 
Fletcher  of  the  fourth  part,  in  consideration  of  the  sum  of  3,0001. 
to  Taylor  paid  by  Jackson  Walton,  granted  to  the  said  Walton  an 
annuity  of  4182.  128.  out  of  the  said  premises,  in  which  &c.,  for 
ninety-nine  years,  if  Taylor  should  so  long  live ;  and  for  the 
better  securing  of  the  said  annuity,  for  the  considerations  in  the 
said  indenture  mentioned,  and  of  10«.  paid  to  Taylor  by  Fletcher, 
the  said  Taylor  granted,  bargained,  sold,  and  demised  to  the  said 
Fletcher  the  said  premises,  in  which  &c.,  for  ninety -nine  years, 
if  the  said  Taylor  should  so  long  live,  upon  trust,  that,  as  often 
as  the  said  last-mentioned  annuity  of  413Z.  12«.,  or  any  quarterly 
payment  thereof,  should  be  in  arrear  by  thirty  days,  Fletcher 
should,  out  of  the  rents  and  profits  of  the  said  premises,  or  by 
mortgage  in  case  there  should  not  be  sufficient  distresses,  or 
by  making  entries,  levy  such  arrears  and  damages.  The  plea 
in  bar  then  proceeds  to  allege,  that  the  said  indenture  and  the 
term  of  ninety-nine  years  thereby  granted,  were  in  full  force 
and  effect ;  and  that,  upwards  of  thirty  days  before  the  making 
of  the  distress,  there  was  due  and  owing,  by  virtue  of  the  said 
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indenture  of  the  7th  of  May,  the  sum  of  2,0002.  for  arrears  of      Killbb 
the  said  annuity.  Grbbv. 

A  similar  plea  in  bar  was  pleaded  to  the  second  cognizance. 

To  these  pleas  in  bar  there  was  a  general  demurrer  and  joinder ; 
and,  after  argument,  the  Court  of  King's  Bench  gave  judgment 
for  the  plaintiff  below  for  his  damages  and  costs. 

Upon  this  judgment  a  writ  of  error  has  been  brought ;  and,       [  169  ] 
after  argument  and  time  taken  to  consider,  the  court  of  error 
is  of  opinion  that  the  judgment  of  the  Court  below  ought  to 
be  reversed. 

The  argument  in  this  case  has  turned  upon  the  legal  operation 
and  effect  of  the  demise  from  Taylor  to  Fletcher,  contained  in 
th^  indenture  of  the  7th  of  May,  1806  ;  for,  if  such  demise  created 
a  legal  estate  in  Fletcher,  the  grant  of  the  annuity  by  Taylor  to 
Hodgson  by  the  subsequent  deed  of  the  25th  September,  1806, 
but  during  the  continuance  of  Fletcher's  interest,  must  be 
altogether  inoperative  in  creating  any  charge  upon  the  premises. 

Now,  in  order  to  give  an  estate  to  Fletcher,  it  is  contended  by 
the  plaintiff  below  that  the  grant  must  either  be  considered  as  a 
demise  at  common  law,  or  as  a  bargain  and  sale  made  upon  a 
consideration  of  money,  and  operating  under  the  Statute  of  Uses  ; 
in  either  of  which  cases  the  estate  vests  in  Fletcher  the  grantee. 
The  first  question,  therefore,  is,  whether  the  grant  can  be  con- 
sidered as  a  lease  at  common  law.  The  objection  taken  to  it  as 
a  lease  at  common  law  is  this  :  that  it  does  not  appear  upon  the 
pleadings  that  Fletcher,  the  lessee,  or  any  person  claiming  under 
him,  entered  after  the  lease  was  granted  ;  and  that,  unless  there 
is  an  entry  by  the  lessee,  or  some  one  claiming  under  him,  no 
estate  vests  in  him ;  and  such  we  consider  to  be  the  effect  of  the 
authorities.  It  is  laid  down  in  1  Inst.  46  b,  that,  "  to  many 
purposes,  the  lessee  is  not  tenant  until  he  enters,  as  a  release 
made  to  him  is  not  good  to  him  to  increase  his  estate  before 
entry,  neither  can  the  grantor  grant  away  the  reversion,  by  name, 
of  the  reversion  before  entry."  Now,  both  these  consequences 
depend  upon  the  assumption  that  the  estate  has  not  passed  out 
of  the  lessor  into  the  lessee  before  he  has  by  his  entry  accepted 
such  estate ;  for,  if  the  estate  had  actually  passed  to  and  vested 
in  him,  there  can  be  no  reason  why  a  release  would  not  increase 
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MiLLBB  such  estate ;  nor,  again,  why  the  reversion  *8hoald  not  pass  by 
Gbbbst.  ^hftt  name.  And  in  further  support  of  this  distinction,  Lord 
[  *160  ]  Coke  goes  on  to  say,  '*  but  the  lessee  before  entry  hath  an  interest, 
inter  esse  terming  grantable  to  another."  Thus  putting  in  contra- 
distinction the  interest  and  the  estate  of  the  lessee.  And  again, 
Littleton,  s.  459,  lays  down  the  same  doctrine  more  pointedly, 
*'  if  the  lessor  release  to  the  lessee  all  his  right  &c.,  before  that 
the  lessee  had  entered  into  the  same  land  by  force  of  the  same 
lease,  such  release  is  void  ;  for  that  the  lessee  had  not  posseBsion 
in  the  land  at  the  time  of  the  release  made,  but  only  a  right  to 
have  the  same  land  by  force  of  the  lease."  See  also  Bacon's 
Abridgment,  title  ''Leases,"  M.,  where  the  necessity  of  an  entry 
by  the  lessee,  in  order  that  the  estate  may  vest  in  him,  is  pat 
upon  the  ground  that  it  is  an  acceptance  by  him  of  the  estate. 
Under  these  authorities,  therefore,  we  think  that,  as  the  plaintiff 
neither  alleges  an  entry  by  Fletcher  under  the  lease,  nor  shews 
any  privity  between  his  possession  and  Fletcher's  term,  nor  any 
thing  equivalent  to  an  entry,  such  as  an  acceptance  of  the  estate 
by  the  execution  of  the  lease,  no  estate  passed  to  Fletcher  under 
the  lease  of  the  7th  May ;  and  consequently,  that  the  estate 
remained  in  the  lessor,  and  that  the  grant  of  the  annuity  and 
the  power  of  distress  to  Hodgson,  by  the  indenture  of  the  25th 
September,  was  a  grant  capable  of  taking  effect. 

But  it  is  contended  by  the  plaintiff  below,  that,  if  the  grant  of 
the  7th  May  cannot  take  effect  as  a  lease  at  common  law,  at  all 
events  it  is  good  to  pass  the  estate  to  Fletcher,  as  a  bargain  and 
sale,  under  the  operation  of  the  Statute  of  Uses. 

It  is  undoubtedly  true,  that,  where  a  deed  may  enure  to  divers 
purposes,  he  to  whom  the  deed  is  made  shall  have  election  which 
way  to  take  it,  and  may  take  it  in  that  way  which  shall  be  most 
[  ^161  ]  for  his  advantage  (i) ;  and  therefore,  if  a  *man  for  money  demises, 
grants,  bargains,  and  sells  to  J.  S.  his  land  for  years,  J.  S.  has 
his  election  to  take  it  either  by  demise  at  the  common  law,  or  by 
bargain  and  sale  (2).  So  that  Fletcher  in  this  case,  or  any  person 
claiming  under  Fletcher,  and  in  privity  with  him,  might  at  any 
time  elect  to  claim  under  the  deed  which  way  they  would.  But 
the  plaintiff,  who  pleads  this  grant,  is,  so  far  as  appears  upon 

(1)  Shep.  Touchst.  83.  (2)  HeywanVa  case,  2  C5o.  Rep.  35  b. 
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the  record,  a  stranger  to  it,  and  therefore  is  not  competent  to  Millbb 
elect  for  Fletcher,  whether  the  grant  to  him  shall  operate  the  one  qwks. 
way  or  the  other.  Nor,  indeed,  does  the  plaintiff  shew  that  any 
election  has  been  made  by  any  one,  that  the  deed  shall  be  held 
to  operate  under  the  statute.  It  is  not  even  stated,  as  was  before 
observed,  that  Fletcher  ever  executed  the  deed  so  as  to  assent  to 
take  any  estate  under  it.  For  any  thing  that  appears  to  the 
contrary,  he  is  as  much  a  stranger  to  it  as  Green,  the  plaintiff. 
Under  these  circumstances,  we  consider  that  the  Court  cannot 
be  called  upon  to  exercise  an  election  for  the  grantee  at  the 
request  of  a  stranger,  for  the  purpose  of  defeating  a  subsequent 
grant  of  an  annuity  for  a  valuable  consideration.  The  grant, 
therefore,  must  be  left  to  such  operation  as  it  will  have  as  a 
lease  at  common  law ;  which,  we  have  already  seen,  will  not  be 
sufficient  to  create  an  estate  in  the  lessee,  for  want  of  an  entry ; 
and  we  therefore  think  the  term  of  years  set  up  under  that  grant 
forms  no  answer  to  the  cognizance  under  the  subsequent  annuity 
deed. 

Although,  however,  the  defendant  below  had  this  right  to 
distrain  for  the  arrears  of  his  rent-charge,  yet,  upon  the  due 
eonstruction  of  the  power  of  distress  contained  in  the  deed,  we 
think  that  it  did  not  extend  to  the  growing  and  standing  crops 
which  have  been  taken  under  it.  At  common  law,  as  is  well 
known,  the  distress  taken  for  rent  in  arrear  was  not  saleable,  but 
could  only  be  kept  as  a  pledge  for  the  rent.  But,  by  the  statute 
'^  W.  &  M.,  goods  and  chattels  ^distrained  for  rent  due  under  a  [  *162  ] 
contract,  may  be  kept  and  sold  in  the  manner  pointed  out  by  this 
statute.  It  was  not  until  the  11  Geo.  II.  c.  19,  that  landlords 
had  power  to  distrain  corn,  grain,  or  other  produce  growing  on 
the  land  demised.  The  grantee  of  the  rent-charge  is  empowered 
by  the  deed  to  detain,  manage,  sell,  and  dispose  of  the  distresses 
in  the  same  manner  in  all  respects  as  distresses  for  rent  reserved 
upon  leases  for  years,  and  as  if  the  said  annuity  was  a  rent 
reserved  upon  a  lease  for  years.  We  think  that  these  words  are 
fully  satisfied  by  holding  them  to  grant  the  powers  which  were 
given  to  landlords  under  the  statute  of  W.  &  M.,  without  extending 
them  to  the  new  subject  of  distress  first  granted  by  the  statute 
of  Geo.  II.     A  power  like  the  present  ought  at  all  times  to  be 
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KiLUBB  construed  strictly,  and  more  especially  when  it  is  sought  to  bring 
Qbxks.  within  it  the  growing  crops  of  a  person  who  is  a  stranger  to  the 
deed.  Upon  the  whole,  therefore,  we  think  the  present  judgment 
should  be  reversed,  and  that  judgment  should  be  entered  for  the 
person  making  cognizance  for  a  return  of  the  cattle,  goods,  and 
chattels,  which  were  taken  in  distress,  and  for  that  part  of  the 
distress  only  ;  with  a  judgment  for  the  plaintiff  for  damages  for 
taking  and  detaining  the  growing  crops. 

Jvdgment  accordingly. 


1882.       ALLAN  AND  Another  v.  GRIPPER  and  Another  (1). 

Exch,  of      (2  Crompton  &  Jervis,  218—222 ;  S.  0.  2  Tyrwh.  217 ;  1  L.  J.  (N.  S.)  Ex.  71.) 

r  218  1  Where  goods  were  conveyed  by  a  carrier  by  water,  and  deposited  in  the 

carrier's  warehouse  for  the  convenience  of  the  purchaser,  to  be  delivered 
out  as  he  should  want  them  :  Held,  that  the  trarmtus  was  at  an  end,  and 
the  vendor's  right  to  stop  in  transitu  gone,  although  it  appeared  that  the 
carrier  claimed  to  have  a  lien  on  the  goods. 

Trover  for  2,000  oil  cakes.  At  the  trial  before  Lord  Lynd- 
hurst,  C.  B.,  at  the  last  London  sittings,  the  following  appeared 
to  be  the  facts  of  the  case:  The  plaintiffs  were  seed-pressers 
at  Twickenham,  in  Middlesex.  On  the  6th  of  December,  1830, 
a  verbal  contract  for  the  sale  of  the  oil  cakes  in  question  had 
been  made  between  the  plaintiffs  and  one  Festall,  through  the 
agency  of  one  Soames.  On  the  13th  December,  the  bought  and 
sold  notes  were  exchanged  in  the  usual  way.  Festall  carried  on 
business  at  Baldock,  in  Hertfordshire.  On  the  14th  December, 
the  goods  were  shipped  at  Twickenham,  on  board  the  barge  of 
one  Downes,  a  carrier  from  Twickenham  to  the  point  where  the 
river  Lee  falls  into  the  Thames.  At  the  junction  of  the  Lee  and 
Thames  the  goods  were  transhipped  into  the  barge  of  the  defen- 
dants, who  were  carriers  from  the  mouth  of  the  Lee  to  Hertford. 
There  is  no  water  carriage  between  Hertford  and  Baldock.  On 
the  17th,  the  goods  arrived  at  Hertford.  On  the  16th,  Festall, 
the  purchaser,  was  known  at  Mark  Lane,  where  the  contract  had 
been  made,  to  be  notoriously  insolvent.    From  the  17th  to  the 

(1)  See  also  Dodson  v.  Wentworth  s.  48.  The  Act  is,  however,  not 
(1842)  4  M.  &  Gr.  1080;  Sale  of  explicit  upon  the  point  arising  in 
Goods  Act,  1893  (66  &  67  Vict.  c.  71),      the  above  case.— E.  0. 
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20th,  the  goods  remained  on  board  the  lighter ;  on  the  19th,  the  Allan 
plaintiffs  heard  of  the  insolvency,  and  on  the  20th,  they  sent  aBippBR. 
word  by  Downes,  the  carrier  from  Twickenham  to  the  mouth  of 
the  Lee,  to  the  defendants,  desiring  them  not  to  deliver  the  goods 
to  Pestall.  Before  that  message,  however,  arrived,  on  the  20th, 
the  defendants  had  removed  the  goods  into  their  warehouse ;  and 
on  receiving  that  message,  they  said,  that  they  would  deliver  the 
goods  to  no  one,  as  Pestall  was  in  their  debt,  and  they  wished 
they  were  double  the  quantity.  It  appeared  that  PestaU  had 
been  in  the  habit  for  some  time  of  having  goods  of  this  descrip- 
tion carried  up  the  Lee  to  Hertford,  and  that  the  usual  course 
was,  that  the  oil  cakes  should  be  deposited  in  the  warehouse ; 
and  that  if  Pestall  or  his  customers  wanted  oil  cakes,  *old  oil  [  '219  ] 
cakes  formerly  deposited  were  given  out,  and  not  oil  cakes  recently 
deposited.  It  was  contended  for  the  plaintiffs,  that  the  goods 
were  still  in  transitu.  The  learned  Chief  Baron  left  it  to  the 
jury  to  say,  whether  the  goods  had  reached  their  place  of  final 
destination.  The  juiy  said,  that  they  considered  that  it  was 
intended  that  the  oil  cakes  should  be  deposited  at  the  defendants* 
warehouse  for  the  purpose  of  being  sent  to  Pestall,  or  his 
customers,  as  they  were  wanted,  and  that  the  warehouse  was  the 
place  of  their  final  destination  in  the  transitus  in  question ;  and 
the  defendants  had  a  verdict. 

Jones f  Serjt.,  now  moved  for  a  new  trial : 

The  question  is,  whether  the  plaintiffs  had  a  right  to  stop 
in  transitu,  or  whether  the  transitu^  was  at  an  end.  That 
would  depend  on  the  previous  question,  whether  the  defendants' 
character  of  carriers  had  terminated.  If  it  had  not,  the  plaintiffs 
had  still  a  right  to  stop  in  transitu,  notwithstanding  the  goods 
might  have  arrived  at  their  final  place  of  deposit.  It  ought  to 
have  been  left  to  the  jury,  whether  the  character  of  the  defen- 
dants, as  carriers,  had  terminated,  and  not,  as  the  learned  Judge 
put  it,  whether  the  goods  had  arrived  at  their  place  of  fina 
deposit. 

(Bayley,  B.  :  If  they  were  to  remain  at  the  warehouse  until 
some  new  destination  was  given  them  by  Pestall,  the  transitu^  in 
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AI.LAN  question  must  be  considered  at  an  end.  There  are  many  cases 
GsippBB.  which  decide,  that  if  yoa  send  goods  to  be  delivered  at  a  ware- 
house, there  to  abide  the  orders  of  the  vendee,  when  they  arrive 
at  such  warehouse  the  trarmtus  is  at  an  ^nd,  and  the  right  of 
stoppage  in  transitu  is  consequently  gone.  Supposing  the  defen- 
dants to  have  had  no  lien,  they  could  not,  as  against  Pestall  or 
his  assignees,  have  relied  on  the  interest  of  the  present  plaintiffs, 
or  have  set  up  as  a  defence  that  the  transitus  was  continuing.) 

The  warehouse  could  not  be  considered  as  Festall's ;  the  defen- 
[  *220  ]  dants  claimed  to  hold  the  oil  cakes  for  their  *lien,  and  that  was 
in  their  character  of  carriers,  which  never  ceased.  Even  where 
a  carrier  has  carried  goods  to  the  premises  of  the  consignees,  and 
has  commenced  the  delivery,  if  he  stop  in  the  course  of  such 
delivery,  the  vendor's  right  of  stoppage  in  transitu  has  been  held 
not  to  have  ceased :  Crawshay  v.  Fades  (i).  In  that  case,  the 
Lord  Chief  Justice  of  the  Court  of  King's  Bench  said,  in  giving 
his  judgment — ''  The  whole  question  in  this  case  is,  whether  there 
had  been  a  delivery  or  not.  There  is  no  case  in  which  a  carrier 
having  thus  begun  to  deliver,  and  afterwards  discontinues,  has 
been  held  to  have  made  a  complete  delivery  of  any  part  of  the 
goods."  The  real  question  is,  whether  the  character  of  carrier 
had  ceased  to  exist ;  if  it  had,  the  plaintiffs  were  not  entitled  to 
stop  in  transitu ;  if  it  had  not,  they  were.  Now,  it  is  only  by 
virtue  of  their  character,  as  carriers,  continuing,  that  the  defen- 
dants could  claim  the  lien,  which  it  appeared  from  the  evidence 
they  set  up,  as  giving  them  a  right  to  retain  these  goods.  That 
character  might  subsist,  though  the  goods  had  arrived  at  their 
place  of  final  destination;  and,  therefore,  the  question  left  to 
the  jury,  as  to  the  arrival  at  the  place  of  final  destination,  was 
not  decisive  of  the  case. 

(Bayley,  B.  :  The  question  is  not,  whether  the  defendants  were 
right  in  claiming  to  hold,  but  whether  the  property  of  the  plaintiffs 
was  not  at  an  end.  What  the  defendants  said  only  amounted  to 
this — **  The  goods  are  Pestall's  goods  ;  the  transitus  is  at  an  end  ; 
we  will  not  deliver  to  him,  because  we  have  a  lien;  nor  to 
(1)  25  E.  B.  348  (1  B.  &  C.  181 ;  2  Dowl.  &  By.  288). 
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yoQ,  because  the  tramitus  is  at  an  end,  and  your  right  to  stop       Allan 
is  gone.)  Gkippbe. 

Lord  Lyndhurst,  C.  B.  : 

The  facts  of  the  case  are  shortly  these :  Pestall  had  been  in 
the  habit  of  employing  these  defendants  for  several  years ;  and 
the  course  of  dealing  ^appeared  to  be,  that  the  oil  cakes  were  [  *22i  ] 
carried  to  Hertford  in  the  defendants'  barge,  and  deposited  in 
the  defendants'  warehouse,  generally  for  many  months ;  and 
evidence  was  given  in  the  cause,  that  if  Pestall  had  sent  his  carts 
for  oil  cakes  to  the  warehouse  at  the  time  in  question,  these  oil 
cakes  would  not  have  been  sent,  but  those  which  had  been  a 
longer  period  in  the  warehouse.  There  was  also  evidence  to 
shew,  that  they  were  so  deposited  for  the  convenience  of  Pestall, 
that  they  might  be  distributed  to  his  customers,  many  of  whom 
resided  in  the  neighbourhood.  I  left  it  to  the  jury  to  say, 
whether  this  was  the  place  of  final  destination.  They  said,  they 
thought  that  these  oil  cakes  were  to  be  deposited  like  the  rest, 
and  that  the  warehouse  was  the  place  of  final  destination  and 
deposit.  On  this  state  of  facts,  it  appears  to  me,  that  the 
transitus  was  at  an  end,  and  that  the  plaintiffs'  right  of  stoppage 
in  transitu  was  gone. 

Bayley,  B.  : 

It  appears,  by  the  evidence,  that  the  defendants'  warehouse 
was  the  place  at  which  these  goods  were  to  stop,  and  that  the 
warehouse  was  to  be  considered,  for  the  purposes  of  depositing 
these  oil  cakes,  as  the  warehouse  of  Pestall,  the  purchaser.  The 
goods  were  not  to  be  forwarded  to  Baldock  without  fresh  orders  ; 
and  they  were  to  go,  according  to  the  evidence  in  the  cause,  to 
Baldock,  or  the  customers  of  Pestall,  as  he  should  direct.  He 
thus  had  the  complete  power  of  giving  a  new  destination  to  the 
goods,  and  when  they  arrived  at  the  place  where  they  were  to 
await  such  fresh  destination,  the  destination  contemplated  by 
the  plaintiffs  and  Pestall  was  at  an  end.  Crawshay  v.  Eades  is 
perfectly  distinguishable  from  this  case.  There  the  question  was, 
whether  the  transitus  as  to  any  part  of  the  goods  was  at  an  end, 
and  the  Court  thought  that  it  was  not.     The  facts  of  that  case 
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ALLAN       were,  that  the  goods  were  to  be  delivered  at  the  wharf  of  the 
Grippes,     vendee ;  they  reached  the  wharf,  and  part  were  unloaded  upon 

[  *222  ]  it,  but  before  any  right  to  their  possession  could  vest  *in  the 
consignee,  they  were  to  be  weighed,  and  the  freight  was  to  be 
paid.  They  had  not  been  weighed,  nor  had  the  freight  been 
paid,  and  the  Court  was  of  opinion,  that  the  delivery  was  not 
complete,  and  that  the  vendor  was  not  deprived  of  his  right 
of  stoppage  in  transitu.  There  is  a  case  of  Foster  y.  Frampton  (i), 
which  comes  very  near  the  present :  it  was  there  decided,  that 
when  a  vendee,  for  his  own  convenience,  had  desired  the  carrier 
to  let  the  goods  remaia  in  the  carrier's  warehouse  until  he  should 
receive  further  directions,  the  transitus  was  to  be  considered  as  at 
an  end,  and  the  vendor  was  not  entitled  to  stop  in  transitu^  on 
the  insolvency  of  the  vendee. 

In  the  present  case,  it  seems  to  me,  that  the  original  destina- 
tion contemplated  by  the  plaintiffs  was  at  an  end,  and  that  the 
goods  had  reached  the  place  in  which  the  consignee  intended 
that  they  should  remain,  and  the  right  to  stop  in  transitu  was 
therefore  gone,  and  the  plaintiffs  were  not  entitled  to  recover. 

Garrow,  B.,  concurred. 

Vaughan,  B.  : 

I  am  of  the  same  opinion.  I  think  that  the  character  of  carrier 
had  ceased,  and  that  the  character  of  warehouseman  had  begun. 
The  jury  found  that  the  goods  were  to  be  deposited  in  the  ware- 
house like  the  rest.  That  was  for  the  convenience  of  the  vendee. 
Crawshay  v.  Fades  is  perfectly  distinguishable.  There  the  Court 
held,  that  the  delivery  was  incomplete,  and  that  the  carrier,  who 
had  a  lien  on  the  goods,  might  take  back  that  part  which  had 
been  landed.  In  this  case,  the  goods  had  been  deposited  in  the 
warehouse  for  the  mere  convenience  of  the  vendee.  I  think, 
therefore,   that  this  verdict  was  right,  and  ought  not  to  be 

disturbed. 

Rule  refused. 

(1)  30  E.  E.  255  (6  B.  &  C.  107  ;  2  DowL  &  Ey.  108). 
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DOE  D.  ANNE  MEYEICK  v.  MEYEICK.  Jm. 

(2  Grompton  &  Jervia,  223—232 ;  S.  C.  2  Tyrwh.  178 ;  1  L.  J.  (N.  S.)  Ex.  73.)       BxeK  of 

Pleas. 
W.  M.,  teoant  in  tail  of  the  Cefn  Coch  property,  which  consisted  of  a  [  228  ] 
mansion-house  and  thirteen  closes,  formerly  in  one  occupation,  a  corn- 
mill  called  Melin  Cefn  Coch,  and  a  fulling-mill  called  Fandi'  Cefn  Coch, 
with  the  lands  thereunto  belonging,  in  1816  suffered  a  recovery,  and  in 
the  recovery  deed  declared  his  intention  to  convey  the  property  therein- 
after particularly  mentioned,  and  settled  **  AU  those  the  capital  mansion 
house,  messuage,  or  tenement,  with  the  several  out-offices,  gardens, 
plantations,  and  hereditaments  thereunto  belonging,  commonly  called 
or  known  by  the  name  of  Cefn  Coch ;  and  also  those  fields,  closes,  pieces 
or  parcels  of  land  or  ground  and  hereditaments,  (eight  in  number),  com- 
monly called  or  known  by  the  several  names,  &c.  (naming  them),  being 
parts  and  parcels  of  the  demesne  lands  of  Cefn  Coch,  in  Uie  holding  or 
occupation  of  T.  M..  together  with  all  and  singular  houses,  out-houses, 
edifices,  buildings,  &c.,  lands,  meadows,  &c.,  hereditaments  and  appur- 
tenances whatsoever,  to  the  said  capital  messuages,  tenements,  lands, 
hereditaments,  and  premises  belonging,  or  in  anywise  appertaining,  or 
therewith  or  with  any  part  or  parcel  thereof  usually  set,  let,  held, 
occupied,  or  enjoyed,  or  accepted,  reputed,  taken,  or  known  for,  as  part, 
parcel,  or  member  thereof,  or  appurtenant  thereto,  or  to  any  part  or 
parcel  thereof.'*  Upon  the  death  of  W.  M.,  T.  M.  entered  into  possession 
of  the  property  not  convej'ed  by  W.  M. .  and  suffered  a  recovery  of,  and 
settled,  the  mills  and  lands  thereunto  belonging  by  the  following  descrip- 
tion :  "  All  that  com -mill,  with  the  appurtenants  called  Melin  Cefn  Coch, 
and  the  lands  thereunto  belonging,  and  then  better  known  by  the  name 
of  Tydd3m  y  felin  Cefn  Coch,  and  all  that  fulling-mill  called  Pandi'  Cefn 
Coch ;  and  all  those  five  fields,  closes,  pieces,  or  parcels  of  land,  part  of 
Tyddyn  y  felin  Cefn  Coch,  containing  by  estimation  thirty-four  acres, 
or  thereabouts,  and  all  houses,  &c.,  and  all  lands,  &c.  in  which  T.  M. 
had  any  estate,  and  the  reversion  and  reversions,  &c.,  and  all  the  estate, 
&c.  of  T.  M."  The  five  fields,  part  of  the  Cefn  Coch  property  not  named 
in  the  recovery  deed  of  1816,  consisted  of  about  thirty-four  acres  :  Held, 
that  the  previous  particular  enumeration  in  the  deed  of  1816  confined  the 
operation  of  the  subsequent  general  words,  and  that  the  mansion-house 
and  eight  fields  only  passed  by  that  deed :  Held,  also,  that  the  five  fields, 
formerly  parcel  of  Cefn  Coch,  and  not  named  in  the  recovery  deed  of 
1816,  passed  by  the  recovery  deed  of  1824  by  the  description  of  "All 
those  five  fields,  &c." 

Ejectment  for  five  fields  and  other  property.  The  caase  was 
tried  before  BoUand,  B.,  at  the  last  Assizes  for  the  county  of 
Anglesey. 

In  1789,  Thomas  Meyrick  suffered  a  recovery,  and  settled  his 
property  upon  himself  for  life,  remainder  to  his  eldest  son 
(William,  the  second  settlor),  remainder  to  his  second  son 
(Thomas,  the  late  husband  of  the  defendant),  remainder  to  his 
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DoBd.       daughter  (the  lessor  of  the  plaintiff),  by  the  following  descrip- 
V.  tions  :  ''  All  that  capital  messuage  called  Cefn  Coch,  and  all  the 

MKraioK,  demesne  lands,  meadows,  pastures,  and  appurtenances  whatso- 
ever, to  the  same  capital  messuage  belonging  or  appertaining,  or 
therewith  usually  held  or  enjoyed,  then  or  late  in  the  occupation 
of  &c."  ''AH  that  water  grist  mill,  with  the  appurtenances, 
called  Melin  Cefn  Goch,  and  the  lands  thereunto  belonging,  or 
therewith  usually  held  and  enjoyed,  and  then  or  late  in  the 
occupation  of  &c."  ''AH  that  fulling  or  turking  mill  with  the 
appurtenances,  commonly  called  Pandi  Cefn  Coch.  All  which 
said  several  messuages,  tenements,  mills,  lands,  and  premises 
[  *224  ]  were  situate,  lying,  and  being,  in  the  ^parish  of  Llanfechell,  in 
the  county  of  Anglesey."  Thomas  Meyrick,  the  first  settlor,  died 
in  1768 ;  and  William,  his  eldest  son,  entered  into  possession  of 
the  estates.  In  1816,  William  Meyrick,  for  the  purpose  of  cutting 
off  the  entail  of  and  in  the  capital  messuage,  tenement,  lands, 
hereditaments,  and  premises  thereinafter  (in  the  recovery  deed) 
particularly  mentioned,  suffered  a  recovery,  and  settled  upon 
his  sister  (the  lessor) — "  All  those  the  capital  mansion  house, 
messuage,  or  tenement,  with  the  several  out  offices,  gardens, 
plantations,  and  hereditaments  thereunto  belonging,  commonly 
called  or  known  by  the  name  of  Cefn  Coch,  situate,  lying,  and 
being  in  the  parish  of  Llanfechell,  in  the  county  of  Anglesey ; 
And  also  those  fields,  closes,  pieces  or  parcels  of  land  or  ground 
and  hereditaments,  (being  eight  in  number),  commonly  called 
or  known  by  the  several  names  of  &c.,  (naming  them),  being 
parts  and  parcels  of  the  demesne  lands  of  Cefn  Coch  aforesaid, 
all  situate  in  the  parish  of  Llanfechell  aforesaid,  and  in  the 
holding  or  occupation  of  Thomas  Meyrick  ;  Together  with  all  and 
singular  houses,  outhouses,  edifices,  buildings,  bams,  stables, 
yards,  gardens,  orchards,  lands,  meadows,  leasows,  pastures, 
ways,  wastes,  waters,  watercourses,  hedges,  ditches,  walls, 
mounds,  banks,  fences,  timber  and  other  trees,  woods  and  under- 
woods, commons,  paths,  passages,  easements,  privileges,  profits, 
commodities,  emoluments,  advantages,  rights,  members,  heredita- 
ments, and  appurtenances  whatsoever,  to  the  said  capital 
messuage,  tenement,  lands,  hereditaments,  and  premises  belong- 
ing, or  in  anywise  appertaining,  or  therewith  or  with  any  part 
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or  parcel  thereof  usually  set,  let,  held,  occupied,  or  enjoyed,  ot  boEd. 
accepted,  reputed,  taken,  or  known  for  as  part,  parcel,  or  member  ^^^^^^ 
thereof,  or  appurtenant  thereunto,  or  to  any  part  or  parcel  ^^yrick. 
thereof."  The  estate  of  Cefn  Coch  consisted  of  a  mansion  house 
and  thirteen  fields.  At  this  time,  William  and  Thomas  Meyrick 
resided  together  at  the  mansion,  but  Thomas  occupied  the  land ; 
formerly,  the  thirteen  closes  and  the  ^mansion  house  had  been  [  *225  ] 
occupied  together.  William  Meyrick  died  in  1819,  and  left  by 
mil  other  real  property  to  his  sister  the  lessor  of  the  plaintiff. 
Upon  the  death  of  William  without  issue,  Thomas,  the  second 
son  of  Thomas,  and  the  husband  of  the  defendant,  entered,  and 
suffered  a  recovery,  and  by  deed  to  make  a  tenant  to  the  pracipe, 
reciting  the  settlement  of  his  father,  and  that  he  was  desirous 
of  suffering  a  recovery  so  far  as  related  to  the  hereditaments  and 
premises  thereinafter  described,  for  the  purpose  of  docking  all 
estates  tail  of  and  in  the  premises  thereinafter  mentioned,  con- 
veyed to  &c.,  in  trust  for  his  wife  in  fee,  inter  alia, — "All  that 
water  com  grist  mill,  with  the  appurtenances,  called  Melin  y 
Cefn  Coch,  and  the  lands  thereunto  belonging,  and  therewith 
usually  held  and  occupied,  and  formerly  in  the  holding  of  &c., 
and  then  better  known  by  the  description  of  all  those  the 
messuage,  tenement,  lands,  and  hereditaments,  called  or  known 
by  the  name  of  Tyddyn  y  felin  Cefn  Coch,  together  with  the 
water  and  wind  com  grist  mills,  drying  kilns,  hereditaments, 
and  premises  thereto  belonging ;  situate,  lying,  and  being  in  the 
parish  of  Llanfechell,  in  the  county  of  Anglesey,  and  then  or  late 
in  the  tenure  of  &c.  And  also  all  that  fulling  or  turking  mill, 
with  the  appurtenances,  commonly  called  by  the  name  of  Pandi' 
Cefn  Coch,  &c.  And  all  those  five  fields,  closes,  pieces  or  parcels 
of  land  or  ground,  part  of  Tyddyn  y  felin  Cefn  Coch  aforesaid, 
situate,  lying,  and  being  in  the  parish  of  Llanfechell,  in  the 
county  of  Anglesey,  and  containing  by  estimation  thirty-four 
acres,  or  thereabouts;  Together  with  all  houses,  &c.  And  all 
other  the  messuages,  lands,  tenements,  and  hereditaments, 
situate,  lying,  and  being  in  the  several  parishes  of  Llanfechell, 
Llanrhyddlad,  Llanfaethly,  and  Llanddausaint,  in  the  county 
of  Anglesey,  in  which  the  said  Thomas  Meyrick  had  any  estate  or  * 

interest  in  tail,  at  law,  or  in  equity,  and  every  part  and  parcel 
B.R, — ^voL.  xxxvn.  44 
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Dob  d.       of  the  same,  with  their  and  every  of  their  appurtenances ;  And 
V.  the  reversion  and  reversions,  &c.    And  all  the  estate,  right,  title, 

Metbiok.     j^jj^  interest  of  the  said  Thomas  Meyrick." 
X  226  ]  The  defendant  claimed  the  five  fields,  parcel  of  the  farm  of 

Cefn  Coch,  under  the  recovery  deed  of  1824,  contending,  that, 
by  the  recovery  deed  of  1816,  the  eight  closes  named  only  passed, 
and,  as  to  the  residue  of  the  property,  set  up  a  tenancy.  The 
plaintiff  contended,  that  the  whole  of  the  Cefn  Coch  farm  passed 
by  the  recovery  deed  of  1816,  and  that,  if  they  did  not,  the  five 
fields,  the  residue  of  that  farm,  were  not  included  in  the  recovery 
deed  of  1824 ;  so  that  the  lessor  of  the  plaintiff  would  take  as 
tenant  in  tail  under  the  recovery  deed  of  1789 ;  and  as  to  the 
tenancy,  the  plaintiff  gave  evidence  of  a  disclaimer.  The  five 
fields  in  question  were  about  thiriy-four  acres.  The  learned 
Judge  was  of  opinion,  that  the  five  fields  did  not  pass  by  the 
recovery  deed  of  1816,  and  were  included  under  the  description 
*'  all  those  five  fields,  &c."  in  that  of  1824 ;  and  the  jury  having 
found  against  the  disclaimer,  the  defendant  had  a  verdict. 

John  Jervis  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  new  trial  had ;  against  which — 

FoUett  and  WeUhy  shewed  cause : 

The  deed  of  1816  passed  only  the  mansion  house  and  the 
eight  fields  named.  This  is  obvious  from  the  recital  of  that 
deed,  and  the  particular  enumeration  of  the  closes  which  are 
described  to  be  parts  and  parcels  of  the  demesne  lands.  The 
settlor  does  not  profess  to  suffer  a  recovery  of  the  whole  farm 
of  Cefn  Coch,  but  of  the  fields  named  merely.  But  some  stress 
will  be  laid  upon  the  general  words  of  that  deed.  Effect  may  be 
given  to  those  words  consistent  with  the  other  parts  of  the  deed, 
by  referring  them  to  the  premises  and  lands  particularly 
described ;  but  to  hold  that  they  pass  the  whole  farm,  would  be 
inconsistent  with  the  intention  of  the  settlor,  to  be  collected  from 
the  deed,  because  the  expression  of  particular  closes  raises  an 
inference  that  the  closes  not  named  were  not  intended  to  pass. 
f  227  ]  But  it  is  said,  that  the  five  fields  are  not  included  in  the  deed 

of  1824,  and  pass  to  the  lessor  of  the  plaintiff  as  tenant  in  tail. 
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The  Cefn  Coch  farm  consists  of  thirteen  closes,  eight  only  are       dob  d. 
disposed  of  by  the  deed  of  1816,  and  the  remaining  five  consist  «. 

of  about  thirty-four  acres.  This  clearly  identifies  these  fields  ^k^^o^ 
with  the  five  fields  mentioned  in  the  deed  of  1824.  The  plaintiff 
can  point  out  no  other  lands  to  which  this  description  would 
apply.  Independently  of  this  description,  the  general  words 
are  sufficient  to  pass  those  fields.  The  words  are  not  qualified, 
and  would  carry  every  thing  to  which  Thomas  Meyrick  was 
entitled.  Doe  d.  Pell  v.  Jeyes  (i),  Attomey-Oeneral  v.  Vigors  (2)» 
Church  V.  Mundy  (8). 
They  argued  also  upon  the  evidence. 

R,  V.  RichardSy  John  Jervis,  and  Lloyd,  contra  : 

The  Court  cannot  travel  out  of  the  deed  of  1816,  and  must 
construe  it  most  strongly  against  the  grantor.  If  possible,  also, 
effect  must  be  given  to  every  word ;  and  it  is  not  like  a  will 
upon  which  each  party  is  entitled  to  a  favourable  construction. 
Nothing  can  be  collected  from  the  recital,  which  refers  to  the 
description  in  the  parcels;  and  if  the  parcels  are  sufficient  to 
'Carry  the  whole,  the  recital  will  be  satisfied.  The  first  branch 
of  the  parcels  would  pass  the  whole  farm  of  Cefn  Coch,  for  the 
word  *'  tenement "  comprehends  as  much  as  "  hereditament," 
A  word  of  very  large  signification  (4).  But  it  is  said,  that  the 
specific  enumeration  excludes  the  otherwise  general  effect  of  the 
deed.  Many  considerations  might  have  influenced  the  grantor 
specifically  to  name  these  eight  fields.  The  whole  farm  had 
formerly  been  in  one  occupation,  and  these  fields  might  have 
been  severed.  It  is  obvious  from  the  deed  that  they  were  at  the 
time  in  the  occupation  of  Thomas  Meyrick.  The  general  words 
iure,  however,  sufficient  to  carry  the  whole.  Upon  these  the 
•question  is,  what  was  generally  *known  as  Cefn  Coch  ?  and  [  *228  ] 
it  was  proved  to  consist  of  the  thirteen  closes.  In  Doe  d.  Davies 
V.  WUliams  (6),  the  lessor  of  the  plaintiff  claimed  under  a  con- 
veyance of  all  that  messuage,  mill,  and  lands,  called  the  clock 
mill,  in  the  possession  of  &c.,  and  all  lands  and  meadows  to  the 

(1)  3d  B.  E.  390  (1  B.  &  Ad.  593).    (4)  Shepp.  Touch.  91. 

(2)  8  V©8.  256,  296.  (5)  2  E.  E.  703  (1  H.  Bl.  25). 
^3)  15  Yes.  396. 
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same  messuage  or  mill  beldhging,  or  used,  occupied,  or  enjoyed, 
or  deemed  or  (Accepted  as  part  thereof ;  the  lands  in  dispute  were 
holden  for  the  remainder  of  a  term  of  one  thousand  years,  but 
had  been  occupied  with  and  reputed  parts  of  the  clock  mill  estate 
from  1748  to  1785 ;  the  defendant  objected  that  these  lands  did 
not  pass  by  the  deed ;  but  the  Court  held  that  a  deed  must  be 
Oonstrued  most  strongly  against  the  grantor,  and  that  the  lands 
did  pads.  The  words  in  that  ease  are  similar  to  the  present ; 
and  if  tha.t.Qase  be  law,  it  must  govern  this. 


(Bayley,  B.  :  There  the  possession  followed  the  deed.) 


[  •229  ] 


Doe  d.  Pell  v;  Jeyes;  Attomey-Qeneral  v.  Vigors,  and  Church  v. 
Mundy,  are  authorities  for  the  plaintiff  upon  this  point. 

With  respect  to  the  second  question,  no  evidence  was  given  to 
identify  these  five  fields  with  the  description  in  the  deed  of  1824 ; 
and  it  is  clear  from  all  the  deeds  taken  together,  that  the  descrip- 
tion ^'  all  those  five  fields,  &c."  in  the  deed  of  1824,  does  not 
apply  to  these  fields.  In  1739,  Cefn  Goch  and  Melin  Gefn  Coch 
are  described  as  different  properties  in  different  occupations; 
between  that  time  and  1824,  Melin  Gefn  Goch  had  acquired 
a  different  nam^,  viz.  Tyddyn  y  felin  Gefn  Goch,  (that  is,  the 
house  of  the  mill  of  Gefn  Goch);  probably  the  fields  of  that 
tenement,  which  passed  by  the  word  "lands"  in  the  deed  of 
1739,  had  been  severed  from  the  mill;  and  therefore  it  was 
necessary  to  have  a  particular  enumeration  of  them  in  the  deed 
of  1824.  .  This  is  a  probable  construction  ;  and,  without  further 
evidence,  the  description  cannot  be  applied  to  these  identical 
fields.  But  reliance  is  placed  upon  the  general  ♦words.  The 
deed  contains  a  particular  enumeration  of  the  tenements  to  be 
conveyed,  and  no  intention  to  convey  more  than  is  enumerated 
can  be  collected  from  the  instrument.  The  general  words  are 
therefore  repugnant  to  the  previous  intention,  and,  being  subse- 
quent, must  be  rejected.  In  a  deed,  general  words  must  be 
qualified  by  previous  special  words.  Thorpe  v.  Thorpe  (i)^ 
Attorney-General  v.  Vigors,  and  Church  v.  Mundy,  were  upon 
wills,  where  the  rule  is  different ;  and  in  Doe  d.  Pell  v.  Jeyes,  an 
(1)  1  lid.  Eay.  236. 
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intention  to  convey  the  whole  was  apparent  on  the  deed,  because       Dos  d. 
the  settlor  gave  his  household  furniture  upon  the  premises  m  tj. 

question  to  the  lessor  of  the  plaintiflf.  Mbtbiok. 

'  They  contended  also,  that  the  plaintiff  was  entitled  to  a  new 
trial  upon  the  (Bvidence  as  to  the  disclaimer,  which  affected  the 
plaintiff's  claim  to  the  possession  of  other  property. 

Cur.  adv.  vuU. 

Lord  Ltndhurst,  G.  B.,  now  delivered  the  judgment  of  the  Court: 

By  the  deed  of  1739,  Thomas  Meyrick,  the  first  settlor,  con- 
veyed Cefn  Coch  by  a  general  description,  and  settled  it  on 
himself  for  life,  with  remainder  to  his  first  and  other  sons, 
remainder  to  his  daughter,  the  lessor  of  the  plaintiff. 

At  this  period,  the  property  consisted  of  a  capital  mansion 
house,  thirteen  closes  or  parcels  of  land,  a  com  grist  mill,  a 
fulling  mill,  and  also  certain  closes  belonging  to  each  of  those 
mills.  Other  property  is  also  included  in  the  deed,  which  is 
immaterial  to  the  present  question. 

William  Meyrick,  the  eldest  son,  took  under  this  entail,  and  in 
1816  suffered  a  recovery  of  part  of  the  property.  The  recovery 
did  not  extend  to  either  of  the  mills,  or  to  the  lands  belonging  to 
them.  In  the  recovery  deed  he  declares  his  intention  to  convey 
the  property  thereinafter  particularly  mentioned,  and  then 
specifically  mentions  the  *capital  mansion  house,  with  the  [•280] 
appurtenances  and  certain  closes,  naming  them,  and  describing 
them  as  being  parts  and  parcels  of  the  demesne  lands  of  Cefn 
Coch,  and  in  the  holding  or  occupation  of  Thomas  Meyrick. 

Pausing  here,  it  seems  to  be  impossible  to  say  that  the  settlor 
intended  to  convey  the  five  closes  in  question.  The  whole  of  Cefn 
Coch  consisted  of  thirteen  closes,  in  addition  to  the  mansion 
house  and  mills.  He  states  his  intention  to  convey  that  part 
which  is  particularly  mentioned,  and  he  mentions  the  mansion 
•house  and  eight  fields  only,  and  says  that  they  are  parts  and 
parcels  of  the  demesne  lands  of  Cefn  Coch« 

But  then,  reliance  is  placed  upon  the  general  words  which 
follow  this  particular  description.  We  are  of  opinion,  however, 
that  these  general  words  following  so  precise  a  description  of  these 
closes  cannot  have  the  construction  contended  for.    In  the  case 
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Doe  d.  of  Lord  North  v.  The  Bidutp  of  Ely  (i),  "  the  predecessors  of  the 
V.  Bishop  had  made  a  lease  to  Lord  North  of  his  manor  house  and 

^^'^^^^^  the  site  thereof,  and  of  certain  particular  closes  and  demesnes 
by  particular  names,  (and  of  all  other  his  lands  and  demesnes) ; 
upon  which  it  was  questioned  whether  an  ancient  park  and 
copyhold  land  there  should  pass ;  and,  by  the  rale  of  the  Court, 
neither  of  them  did  pass  by  those  latter  general  words,  for  that 
neither  the  park  nor  yet  the  copyhold  could  be  intended  for  to  be 
demesnes;  and  that,  in  such  cases,  a  grant  shall  not  be  construed 
by  any  violent  construction,  but  according  to  the  intention  of  the 
law;  and,  therefore,  it  is  said,  in  Plowden's  Conunentaries, 
fol.  106,  in  HiU  and  Oranger*s  case,  that  ex  pracedentUmg  et 
cansequentibus  optima  fiat  interpretation  and  that  benigne  faciencUe 
sunt  interpretationes ;  and  the  same  to  be  according  to  the 
intention  of  the  parties."  We  are  of  opinion,  therefore,  that 
the  five  closes  do  not  pass  by  this  deed. 

[  *23l  ]  The  next  question  is,  whether  the  five  closes  passed  by  *the 

deed  of  1824.  Thomas  Meyrick,  in  that  deed,  recites  the  deed 
of  1789,  and  that  William  had  died  without  issue,  having  done 
nothing  to  bar  the  estate  tail  in  the  lands  therein  comprised,  and 
he  conveys  the  mills  to  which  I  have  alluded,  and  the  lands 
belonging  to  them,  and  also  five  fields  by  this  description:  ''And 
also  all  those  five  fields,  closes,  pieces  or  parcels  of  land  or  ground, 
part  of  Tyddyn  y  felin  Cefn  Coch,  situate,  lying,  and  being  in  the 
parish  of  Llanfechell  aforesaid,  in  the  said  county  of  Anglesey, 
and  now  or  late  in  the  holding  of  the  said  Thomas  Meyrick,  his 
undertenants  or  assigns,  and  containing,  by  estimation,  thirty-four 
acres  or  thereabouts."  The  question  is,  whether,  under  that 
description,  the  five  closes  passed  ?  They  correspond  in  point  of 
number  and  in  point  of  quantity,  and  there  are  no  other  five 
closes  which  answer  that  description.  We  should,  therefore,  be 
of  opinion,  if  it  stopped  there,  that  these  five  closes  passed  by  this 
description.  But  it  is  objected,  that  these  fields  are  described, 
not  as  parcels  of  the  demesne  lands  of  Cefn  Coch,  but  as  parts  of 
Tyddyn  y  felin  Cefn  Coch.  They  would  not  be  parcels  of  the 
demesne  lands  of  Cefn  Coch,  because,  by  the  conveyance  of  1816, 
they  were  severed  from  the  demesnes.  They  could  not  be  part 
(1)  Cited  1  Bulstr.  100. 
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of  Tyddyn  y  felin  Cefn  Coch  as  it  formerly  existed,  because  the       dob  d. 

\l  KV  ItTfl IT 

property  annexed  to  the  mill  comprised  only  eleven  acres  (i);  «. 

and,  therefore,  these  fields  must  have  been  recently  annexed  to  M^^io*^ 
the  mill.  They  surround  the  mill  (2),  and  no  other  five  fields 
correspond  in  point  of  quantity.  We  are  therefore  of  opinion, 
that  the  five  fields  did  pass  by  the  deed  of  1824,  and  the 
consequence  will  be,  that  the  defendant  is  entitled  to  these 
fields  (3). 

The  evidence  went  to  the  jury,  and  it  was  a  question  peculiarly       C  ^^^  3 

for  their  consideration. 

Rule  discharged. 


BLACKETT  v.  The  EOYAL  EXCHANGE  w^- 

ASSUEANCE  COMPANY.  js«t*.o/ 

Pleas. 
(2  Crompton  &  Jenris,  244—252 ;   S.  C.  2  Tyrwh.  266 ;   1  L.  J.  (N.  8.)         r  344  t 

Ex.  101.)  '-        ^ 

In  an  action  on  a  policy  of  insurance  in  the  usual  form,  on  ship,  boat, 
&c.  evidence  of  usage  that  the  underwriters  never  pay  for  the  loss  of  boats 
on  the  outside  of  the  ship,  slung  upon  the  quarter,  is  inadmissible  (4). 

On  the  memorandum,  **free  from  average  under  3/.  per  cent.,"  the 
imderwriter  is  liable  for  the  amount  of  the  aggregate  of  several  partial 
losses,  each  less  than  3^.  per  cent.,  but  amoimting  together  to  more  (5). 

Covenant  on  a  policy  of  assurance  at  and  from  London  to 
Calcutta,  on  the  ship  Thames,  her  tackle,  apparel,  ordnance, 
munition,  boat,  and  other  furniture,  in  the  usual  form ;  with  the 
memorandum,  ''free  from  average,  under  91.  per  cent.,  unless 
general" 

At  the  trial,  before  Yaughan,  B.,  at  the  London  sittings,  the 
plaintiffs  having  proved  the  loss  of  a  boat,  which,  with  other 

(1)  This  appeared  from  the  plans  should  be  excluded.  Myer$  v.  Sari 
produced  at  the  trial.  (1860)  3  El.  &  El.  306;   30  L.  J. 

(2)  This  also  appeared  from  the      Q.  B.  9,  12.— B.  C. 

plank  (5)  But  it  has  been  decided  that 

(3)  The  case  stood  over,  for  the  tmder  such  a  clause  in  a  time  policy, 
parties  to  compromise.  The  opinion  the  losses  occurring  on  distinct  and 
of  the  GouBT  upon  the  evidence  was  separate  voyages  could  not  be  added 
delivered  upon  a  subsequent  day.  together.  Stewarty.MerchanU  Marine 

(4)  This  part  of  the  decision  is  said  Insurance  Co.  (1885)  16  Q.  B.  Div. 
by  GoCKBUBN,  Gh.  J.,  to  go  to  the  619 ;  55  L.  J.  Q.  B.  81.— B.  C. 
verge  of  the  region  where  evidence 
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damage,  subsequently  incurred  by  stress  of  weather,  amounted 
to  more  than  3Z.  per  cent.,  the  defendants  offered  evidence  of  a 
usage,  that  boats,  slung  upon  the  outside  of  the  ship,  on  the 
quarter,  were  not  protected  by  the  policy.  It  had  been  proved, 
on  the  part  of  the  plaintiffs,  that  such  slinging  was  proper  and 
necessary  in  voyages  of  the  description  insured  against.  The 
learned  Baron  was  of  opinion,  that  such  evidence  of  usage  was 
inadmissible,  and  he  accordingly  rejected  it. 

The  defendants  then  contended  that  several  partial  losses, 
each  in  itself  less  than  SI.  per  cent.,  but  amounting  in  the 
Bkggregate  to  more  than  31.  per  cent.,  could  not  be  lamped 
together,  so  as  to  take  the  case  out  of  the  exception  contained  in 
the  memorandum.  The  learned  Baron  reserved  the  point ;  and 
the  plaintiff  had  a  verdict,  with  leave  for  the  defendants  to  move 
on  the  rejection  of  evidence  of  usage,  and  on  the  construction  of 
the  memorandum. 

In  Michaelmas  Term,  the  Attorney-General  obtained  a  rule 
accordingly,  citing  Petty  v.  Royal  Exchange  Assurance  Company  (i), 
on  the  first  point ;  and  Stevens  on  Average  (2)  on  the  last. 


[  245  ]  ^  Spankic,  Serjt.,  and  Matde  shewed  cause  : 

The  evidence  of  usage  was  properly  rejected.  The  words, 
"  boat,  &c.,"  are  express  unequivocal  words,  and  evidence  of 
usage  was  clearly  inadmissible  to  contradict  their  import: 
Parkinson  v.  Cottier  (3),  1  Phill.  Evid.  (4).  If  parol  evidence  had 
been  received  in  this  case,  it  would  have  been  received  to  vary 
an  express  unambiguous  written  contract.  It  was  proved  at  the 
trial  that  the  boat  was  properly  slung,  and  that  it  would  have 
been  improper,  if  it  had  not  been  so  slung.  Indeed,  even  if  it 
had  been  improperly  stowed,  negligence  in  that  respect,  on  the 
part  of  the  master,  would  have  furnished  no  defence.  It  woald 
be  extremely  dangerous  to  admit,  on  such  a  question,  evidence  of 
a  usage  at  Lloyd's,  which  only  amounts  to  a  usage  not  to  pay,  a 
species  of  prescription  de  non  solvendo. 

Secondly.  The  insurance  comprehends  the  whole  voyage. 
The  question  is,  whether,  where  the  ship  arrives  at  her  destination, 


(1)  Burr.  341. 

(2)  P.  205. 


(3)  Park,  Inisur.  416. 

(4)  P.  639,  6th  edit. 
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damaged  to  an  extent  more  than  9i.  per  cent.,  the  underwriters 
pan  inquire  whether  such  damage  occurred  at  one  stroke?  Upon 
consideration  of  this  proposition,  the  question  answers  itself.  In 
the  case  of  sea  damage  to  a  ship  or  goods,  especially  enumerated 
goods,  there  can  hardly  be  an  instance  of  an  average  loss,  in 
which  there  would  not  be  some  ground  for  inquiring  at  what 
period  the  loss  occurred.  But  there  are  two  cases  which  will  be 
relied  upon.  In  Le  Cheminant  v.  Pearson  (i),  it  was  holden,  that 
the  liability  of  the  underwriter  was  not  restricted  to  the  single 
amount  of  his  subscription,  but  that  he  may  be  subject  either  to 
several  average  losses,  or  to  an  average  loss  and  total  loss,  or  to 
money  expended  about  the  defence,  &c.,  of  the  ship,  to  a  much 
greater  amount  than  the  subscription.  It  is  said,  that  case 
shews,  that  the  losses  are  several  and  independent ;  but  it  will 
be  found  *not  to  touch  the  present  question.  In  the  first  place, 
that  vessel  had  been  repaired  before  the  total  loss,  so  as  to  vest 
the  partial  loss ;  but  the  nature  of  the  policy  is,  a  contract  to 
indemnify  for  an  aliquot  proportion  of  the  ship ;  and  therefore  it 
was  clear,  that  the  underwriter  was  liable  above  the  actual  sum 
subscribed.  In  Livie  v.  Janson  (2)  the  ship  was  warranted  free 
from  American  condemnation;  she  was  afterwards  partially 
damaged,  and  subsequently  seized  by  the  American  Government 
and  condemned ;  it  was  holden,  that  the  seizure  took  away  the 
right  to  recover  for  the  partial  loss.  This  case  shews,  con- 
clusively, the  ground  upon  which  the  previous  case  proceeded, 
viz.  the  intermediate  repair;  for  the  assured  cannot  bring  an 
action  against  underwriters  for  a  partial  loss,  pending  the  voyage, 
unless  the  ship  be  repaired,  for  she  may  be  lost  by  a  peril  not 
insured  against,  and  then  no  injury  is  sustained  ;  and  this  is  the 
Tiew  taken  by  the  author  upon  whose  doubt  this  rule  has  in  some 
measure  been  obtained  (3).  The  foreign  writers  upon  this  subject 
seem  to  be  in  favour  of  the  plaintiff;  for  Emerigon  (4),  Valin,  and 
Pothier,  treat  averages  and  average  as  identical.  On  the  con- 
struction contended  for  by  the  other  side,  the  assured  might 
sustain  a  series  of  partial  losses,  amounting  to  lOOZ.  per  cent., 
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(1)  13  B.  B.  636  (4  Taunt.  367). 

(2)  11  B.  B.  513  (12  East,  648). 

(3)  Stevens'  Aver.  205. 


(4)  Traits  des  Assnmnces,  c.   12, 
s.  44. 
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without  having  any  remedy ;  and,  on  long  voyages,  as  frequently 
happens,  there  might  be  a  variety  of  losses  under  SI.  per  cent., 
amounting,  together,  to  a  very  serious  proportion  of  the  whole. 
If  a  ship  arrive,  at  the  end  of  her  voyage,  damaged  to  an  amount 
more  than  91.  per  cent.,  the  underwriters  ought  not  to  be 
permitted  to  inquire  whether  such  loss  occurred  at  one  period  or 
not.  Great  inconvenience  would  arise,  if  an  inquiry  of  this 
nature  were  to  be  entered  into  after  every  long  voyage.  This 
point  has  never  been  raised  by  the  underwriters  until  *the  present 
time,  though  it  must  frequently  have  occurred. 


The  Attorney-General,  Campbell,  and  FoUett,  contra : 

Usage  may  be  resorted  to,  for  the  purpose  of  getting  at  the 
meaning  of  words  of  this  description.  The  evidence  was  offered 
to  shew,  that  the  general  usage  of  trade,  and  particularly  at 
Lloyd's,  was,  that  the  underwriters  did  not  pay  on  the  loss  of 
boats  slung  over  the  quarters.  Such  an  universal  usage  shewed 
the  understanding  of  the  parties,  and  what  they  had  in  their 
contemplation.  Mercantile  contracts  are  always  to  be  construed 
according  to  the  meaning  in  which  they  are  understood  by 
mercantile  men.  Evidence  of  usage  has  been  admitted  to  prove 
that  goods  stowed  on  deck  were  not  within  a  general  policy  on 
goods  (1).  So,  in  Oabay  v.  LJo^d  (2),  evidence  of  usage  was 
admissible,  to  explain  the  ambiguous  meaning  of  the  word 
"mortality,"  a  warranty  against  which  had  been  held,  in 
Lawrence  v.  Aberdein  (3),  not  to  extend  to  a  case  where  animals 
died  in  consequence  of  the  agitation  of  the  ship  in  a  storm.  It 
is  true,  that,  in  Gabay  v.  Lloyd,  the  evidence  of  usage  was 
unsuccessfully  offered;  but  it  was  admitted,  for  the  purpose  of 
shewiag  (if  it  had  been  strong  enough  to  do  so)  that  the  manner 
in  which  the  animals  perished  was  not  such  a  loss  as  the  policy 
contemplated,  and  that  the  underwriters  did  not  pay  such  losses. 

In  the  last  of  the  cases  on  the  subject  of  goods  stowed  on  deck, 
the  question  was  not  as  to  the  propriety  of  their  being  stowed 


(1)  Ro9B  V.  ThwaiUy  London 
sittings  after  Hil.  T.  16  Geo.  IH. ; 
Backhouse  v.  Bipley,  C.  P.  sittings 
after  Mioh.  1802,  cor.  ChambTe,  J., 


Park  on  Lisur.  26. 

(2)  27  E.  R.  486  (3  B.  &  C.  797 ;  5 
Bowl.  &  By.  641). 

(3)  24  B.  B.  299  (5  B.  &  Aid.  107). 
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there,  but  whether,  being  so  stowed,  they  were  protected  by  the     Blaokktt 
policy,  in  which  they  were  not  specifically  named.    Evidence  of       royal 
nsage  was  admitted  to  shew,  *that  the  underwriters  must  have  *  Exohanm 
been  aware  of  the  practice  of  stowing  goods  of  the  description  in      [  9248  ] 
question  on  deck ;  and  the  proof  that  they  were  usually  stowed 
on  deck,  was  considered  as  tantamount  to  proof  that  the  under- 
writers were  aware  of  it  (i).    In  Palmer  v.  Blackburn  (2),  evidence 
of  the  usage  of  settling  the  loss  on  a  policy  on  freight,  was 
admitted. 

But,  secondly,  several  average  losses,  under  SL  per  cent.,  cannot 
be  clubbed  together,  so  as  to  make  the  underwriters  liable.  Le 
Cheminant  v.  Pearson  (3),  is  in  favour  of  the  defendants.  It  was 
there  held,  that  the  losses  were  distinct,  and  that  the  underwriters 
might  be  liable  for  a  total  loss,  after  having  been  liable  to  con- 
tribute for  the  repairs  of  a  partial  loss.  It  would  be  very  hard 
to  hold,  that  the  losses  were  distinct,  so  as  to  charge  the  under- 
writers first  with  a  partial,  and  then  with  a  total  loss,  if  it  were 
also  to  be  held,  that,  for  the  purpose  of  charging  the  underwriters, 
losses  were  to  be  reckoned  joint,  and  that  they  might  be  clubbed 
together,  for  the  purpose  of  making  the  amount  above  the  8Z.  per 
cent.  Suppose  a  vessel  sustains  a  loss  above  91.  per  cent.,  and 
that  such  loss  is  paid  by  the  underwriters,  or  is  sued  for,  and 
that  afterwards  another  loss,  under  8Z.  per  cent.,  is  sustained, 
would  that  second  loss  give  a  new  cause  of  action  ? 

(Lord  Lyndhurst  :  That  argument  would  perhaps  be  met,  by 
saying  that  no  action  could  properly  be  brought  until  the  end  of 
the  voyage.) 

The  averages  here  are  quite  distinct,  as  to  time,  place,  and  the 

nature  of  the  loss.     The  warranty  is  an  answer  to  each  average 

under  SL  per  cent.,  and  the  underwriters  subscribe  the  policy  on 

the  faith  of  such  warranty.  ^ 

Cur.  adv.  vuLt. 

Lord  Lyndhurst,  C.  B.,  now  delivered  the  judgment  of  the  Court  :       [  249  ] 

There  were  two  questions  in  this  case,  one,  whether  parol 
evidence  of  an  usage  was  admissible  to  shew,  that,  for  boats  on 

(1)  Da  Costa  v.  Edmunds,  16  B.  E.  (2)  25  B.  B.  599  (1  Bing.  61). 

763  (4  Camp.  142).  (3)  13  B.  B.  636  (4  Taunt.  367). 
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Blackett  th6  outside  Of  the  ship,  slung  upon  the  quarter,  underwriters 
Royal  never  paid ;  the  other,  upon  the  construction  of  the  clause — "  free 
am^r  co^  •  from  average  under  91.  per  cent.,"  whether  the  underwriter 
is  answerable  for  every  instance  of  damage,  however  small,  if  the 
aggregate  in  toto  amount  to  8Z.  per  cent.,  or  whether  each  instance, 
where  the  damage  it  occasions  can  be  ascertained  and  is  under 
3Z.  per  cent.,  is  to  be  excluded ;  and  we  are  against  the  defendants 
upon  both.  The  policy  is  in  the  usual  form  as  to  ship  and  goods, 
and,  as  far  as  regards  the  ship,  imports  to  be  upon  the  ship  (that 
is,  the  body),  tackle,  apparel,  ordnance,  munition,  boat,  and  other 
furniture  of  the  ship  called  the  Thames.  There  is  no  exception, 
and  the  policy  is,  therefore,  upon  the  face  of  it,  upon  the  whole 
ship,  on  all  her  furniture,  and  on  all  her  apparel.  It  was  in 
evidence  in  the  cause,  and  admitted  upon  the  argument,  that, 
upon  such  voyages  as  that  insured,  ships  invariably  carry  a  boat 
in  the  place  in  which  this  boat  was  carried,  and  slung  as  this 
boat  was  slung ;  and  that  the  ship  would  not  be  properly  furnished 
or  equipped,  unless  it  had  a  boat  in  that  place,  and  so  slung. 
The  objection,  then,  to  the  parol  evidence  is,  that  it  was  not  to 
explain  any  ambiguous  words  in  the  policy,  any  words  which 
might  admit  of  doubt,  nor  to  introduce  matter  upon  which  the 
policy  was  silent,  but  was  at  direct  variance  with  the  words  of 
the  policy,  and  in  plain  opposition  to  the  language  it  used.  That, 
whereas  the  policy  imported  to  be  upon  the  ship,  furniture  and 
apparel  generally,  the  usage  is  to  say  that  it  is  not  upon  all  the 
furniture  and  apparel,  but  upon  part  only,  excluding  the  boat. 
Usage  may  b  e  admissible  to  explain  what  is  doubtful,  it  is  never 
[  '250  ]  admissible  to  contradict  what  *is  plain.  The  cases  which  are 
collected  in  1  Phillips  (i),  and  Starkie  upon  Evidence  (2),  clearly 
establish  this  position ;  and  a  reference  is  made  to  the  same 
subject  in  the  second  volume  of  Mr.  Phillips'  book  (3).  The 
authority  referred  to  in  the  argument,  as  to  goods  lashed  upon 
the  deck,  seems  to  be  plainly  distinguishable,  and  to  proceed  upon 
a  different  principle.  On  an  insurance  upon  goods,  the  under- 
writer is  entitled,  in  general,  to  expect  that  they  shall  be  carried 
in  that  part  of  the  ship  usually  appropriated  to  the  stowage  of 
goods,  not  in  a  more  dangerous  part ;  or,  if  they  be  goods  which 
(1)  Pp.  u53  to  559,  .         (2)  Pp.  1032  to  1038.  (3)  Pp.  36,  37. 
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oaght  not  to  be  placed  in  the  ordinary  stowage,  but  in  a  more 
perilous  situation,  he  ought  to  be  apprized,  either  of  the  nature 
of  the  goods,  or  of  the  part  of  the  ship  in  which  they  are  to  be 
put.  If  he  is  left  to  suppose  that  they  are  ordinary  goods,  he 
will  naturally  suppose  they  will  be  placed  where  ordinary  goods 
are  placed,  and  that  they  will  incur  the  hazard  only  of  ordinary 
goods ;  and  if  he  were  to  be  made  answisrable  for  extraordinary 
peril,  he  would  be  answerable  for  a  peril  he  had  not  contemplated, 
and  for  which  he  had  not  received  an  adequate  compensation. 
This,  as  it  seems  to  us,  is  the  true  principle  upon  which  evidence 
of  usage  is  admitted  as  to  goods  lashed  upon  deck.  They  are  not 
in  the  part  of  the  ship  where  goods  are  usually  carried,  they  are 
in  more  than  usual  peril,  and  an  usage  that  they  are  not  covered 
by  an  ordinary  policy  upon  goods,  but  that  they  require  a  distinct 
explanation  to  the  underwriter  of  the  part  of  the  ship  in  which 
they  are  to  be  carried,  or  (where  that  will  imply  the  same 
information)  of  the  nature  of  the  goods,  is  not  at  variance  with 
any  part  of  the  policy,  is  essential  to  that  information  which  the 
underwriter  ought  to  receive  to  enable  him  to  estimate  the  risk 
and  calculate  the  premiums,  and  is  a  portion  of  that  ^fairness 
which  ought  to  be  rigidly  observed  upon  all  these  contracts.  The 
policy  is  upon  goods  generally,  and  the  usage  explains  what 
description  of  goods  is  intended,  viz.  goods  of  ordinary,  not  of 
extraordinary  danger.  We  are,  therefore,  of  opinion  that  the 
evidence  of  usage  was  properly  rejected. 

The  next  question  is,  upon  the  effect  of  the  memorandum  '*  free 
from  average  under  3Z.  per  cent."  The  memorandum  is  in  the 
nature  of  an  exception.  The  policy  is  general,  extending  to  all 
losses,  the  memorandum  excepts  losses  where  each  or  all,  according 
to  the  construction  to  be  put  upon  it,  are  under  3Z.  per  cent.  The 
rule  of  construction  as  to  exceptions  is,  that  they  are  to  be  taken 
most  strongly  against  the  party  for  whose  benefit  they  are  intro- 
duced. The  words  in  which  they  are  expressed  are  considered  as 
his  words,  and,  if  he  do  not  use  words  clearly  to  express  his 
meaning,  he  is  the  person  who  ought  to  be  the  sufferer :  Earl  of 
Cardigan  v.  Annitage  (l) ;  Bidlen  v.  Denning  (2).     The  words  here 
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used  are  ambiguous,  capable  of  excluding  every  average  which 

per  se  is  under  8Z.  per  cent.,  or  capable  of  including  every  average, 

however  minute,  if  the  aggregate  of  different  averages  come  up 

to  that  amount.    Usage  might  perhaps  explain  the  ambiguity  and 

shew  which  of  the  two  alternatives  was  intended ;  but  there  was 

no  evidence  of  usage.    Emerigon  (i)  speaks  of  averages  in  the 

plural,  as  if  it  was  sufficient  if  the  aggregate  of  the  averages 

amounted  to  82.  per  cent. ;  but  he  does  not  appear  to  us  to  speak 

upon  the  subject  in  such  a  manner  as  to  justify  a  conclusion 

either  way  upon  the  point  in  question,  and  we  are  not  aware  of 

any  other  writer  of  authority  that  does.    In  the  absence,  therefore, 

of  usage  and  authority,  it  seems  to  us  that  we  ought  to  rest  upon 

the  rule  of  construction  we  have  mentioned,  *and  according  to 

that  rule  the  defendants  are  responsible  if  the  aggregate  of  different 

averages  comes  up  to  82.  per  cent.     The  consequence  is,  that  the 

rule  must  be  discharged. 

Rule  discharged. 


1832.  The  ATTOENEY-GENERAL  v.  PABSONS. 

Bevenne.       (2  Crompton  &  Jervis,  279—309 ;  8.  C.  2  Tyrwk.  223 ;  1 L.  J.  (N.  S.)  Ex.  103.) 

[  *'^  J  James  I.  granted  to  B.  T.  and  his  Heirs  the  Eing's  manor  and  town  of 

Aulton,  and  the  King's  hundred  of  Anlton,  with  its  rights,  and  all  other 
things  to  the  said  manor  and  hundred  belonging ;  and  also,  that  they 
should  have  free  warren  and  free  chase  in  all  their  demesne  lands  in  the 
hundred,  manor,  town,  tenements,  and  hereditaments  aforesaid,  and  on 
all  other  lands  and  woods  being  in  the  same  hundred,  &c*,  although  the 
same  demesne  and  other  lands  were  within  the  King's  forest,  &c :  Held, 
that  this  grant  did  not  confer  a  right  of  free  warren  over  the  King's  lands 
within  the  hundred,  but  that  the  term  **  demesne  lands  "  applied  to  lands 
held  by  B.  T.  as  lord  of  the  manor  of  Aulton,  and  that  ** other  lands" 
applied  to  tenemental  lands  held  by  B.  T.  in  fee  of  the  King,  or  of  any 
other  lord,  within  the  limits  of  the  grant. 

The  term  **  demesne  lands  "  properly  signifies  lands  of  a  manor  which 
the  lord  either  has  or  potentially  may  have  inpropriu  manihw. 

Upon  an  information  for  intrusion  into  the  royal  forest  of  Alice 

Holt  and  Woolmer,  in  the  county  of  Southampton,  and  taking 

and  killing  hares,  pheasants,  partridges,  and  other  game  there ; 

the  defendant  pleaded  certain  letters  patent,  of  9th  November, 

[  *280  ]       16  Jac.  I.,  to  Sir  Bichard   ^Tichborne,  and  deduced  title  from 


(1)  Cap.  12,  s.  44,  subdivision  4. 
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the  grantee  to  Lord  Sherborne,  under  whom  the  defendant  A.-0. 
justified  as  servant ;  and,  upon  a  special  verdict,  the  question  pA.B8ova. 
was,  whether  by  the  letters  patent,  15  Jac.  I.,  a  right  of  free 
warren  was  granted  to  Sir  Bichard  Tichbome  over  all  lands 
within  the  hundred  of  Alton,  over  which  the  Grown  had  the 
power  of  granting  such  a  right,  or  whether  the  right  of  free 
warren  was  not  limited  to  the  demesne  and  tenemental  lands  of 
Sir  Bichard  Tichbome  at  the  time  of  the  grant. 

The  forest  of  Alice  Holt  and  Woolmer  is  a  royal  forest,  of 
which  immemorially  the  Kings  and  Queens  of  England  have  been 
seised  in  their  demesne  as  of  fee  in  right  of  their  crown.  In  the 
15  Jac.  I.,  it  contained,  and  still  contains,  within  its  perambula- 
tion, fifteen  thousand  four  hundred  and  ninety-three  acres  of  land, 
of  which  eight  thousand  six  hundred  and  ninety-three  were  and 
are  the  demesne  lands  of  the  respective  Kings  and  Queens,  and 
held  and  retained  by  them  respectively  in  their  own  occupation, 
and  the  remaining  six  thousand  eight  hundred  acres  were  and 
still  are  held  in  fee  simple  by  divers  subjects.  The  whole  of  the 
forest,  with  the  exception  of  about  three  thousand  acres,  is  in  the 
hundred  of  Alton,  as  likewise  is  the  locu8  in  qtu>,  which  is  part  of 
the  demesne  lands  of  the  Grown,  and  in  the  occupation  of  the 
King. 

On  the  19th  November,  in  the  fifteenth  year  of  his  reign,  King 
James  the  First  made  his  letters  patent  as  follows : 

**  Know  ye  that  &c.,  we  &c.,  have  given  and  granted,  and  by 
these  presents  for  us,  our  heirs  and  successors,  do  give  and  grant 
to  Bichard  Tichborne,  knight,  his  heirs  and  assigns,  for  ever, 
all  that  our  manor  and  town  of  Aulton,  in  our  county  of 
Southampton,  with  all  their  rights,  members,  and  appurtenances ; 
and  all  that  our  hundred  of  Aulton  in  the  aforesaid  county  of 
Southampton,  with  all  its  rights,  ^members,  and  appurtenances ;  [  *28i  ] 
and  all  those  our  small  rents  in  the  aforesaid  town  of  Aulton ;  and 
also,  all  that  the  manor  of  Aulton,  and  our  whole  town  of  Aulton, 
in  the  aforesaid  county  of  Southampton,  with  the  hundred,  and 
with  the  small  rents  in  the  same  town,  and  all  other  things  to 
the  said  manor  and  hundred  belonging ;  which  manor  and  town 
of  Aulton,  with  the  hundred  aforesaid,  and  other  the  premises 
above  by  these  presents  granted,  are  by  a  particular  thereof 
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A.*a  mentioned  to  be  in  the  whole  of  the  yedrly  rent  or  value  of 
'PAS80NS.  thirteen  pounds  thirteen  shillings  and  fourpence,  and  to  have 
been  formerly  parcel  of  the  lands  and  possessions  of  Edmund, 
formerly  Earl  of  Kent;  and  all  and  singular  our  messuages, 
mills,  houses,  edifices,  buildings,  barns,  stables,  dovecotes, 
gardens,  orchards,  garden  grounds,  lands,  tenements,  meadows, 
feedings,  pastures,  commons,  demesne  lands,  glehe  lands,  wastes, 
furzes,  heaths,  moors,  marshes,  woods,  underwoods,  and  trees ; 
and  all  the  land,  ground,  and  soil  of  the  same  woods,  under* 
woods,  and  trees;  and  also  the  oblations,  obventions,  fruits, 
profits,  waters,  fisheries,  fishings,  suit,  soke,  mulcture,  warrens, 
mines,  quarries,  rents,  revenues,  and  services,  rents-charge,  rents- 
seek,  and  the  rents  and  services  as  well  of  free  as  customary 
tenants,  the  works  of  fee  farm  tenants,  annuities,  knights'  fees, 
wards,  marriages,  escheats,  reliefs,  heriots,  chases,  parks,  assarts, 
purprestures,  fines,  amerciaments,  courts  leet,  view  of  frank- 
pledge, court  and  leet  of  purchases  and  profits,  and  all  things  to 
courts  leet  and  view  of  frank-pledge  belonging,  hundred  courts, 
cattle  waived,  estrays,  natives,  male  and  female,  and  villains, 
with  the  sequels,  estovers,  and  common  of  estovers,  fairs, 
markets,  tolls,  tollages,  customs,  rights,  jurisdictions,  franchises, 
privileges,  profits,  commodities,  advantages,  emoluments,  and 
hereditaments  whatsoever,  of  what  kind,  nature,  or  species  they 
may  be,  or  by  whatsoever  names  they  may  be  known,  understood, 
[  *382  ]  ^called,  or  distinguished,  situate,  lying,  and  being,  coming, 
growing,  renewing,  or  increasing,  within  the  aforesaid  parish 
and  town  of  Aulton,  or  elsewhere,  within  the  aforesaid  county  of 
Southampton,  to  the  aforesaid  manor,  town,  hundred,  and  other 
the  premises  above  by  these  presents  granted,  or  any  of  them,  or 
any  part  or  parcel  thereof,  in  anywise  belonging,  appertaining, 
incident,  appendant,  or  incumbent,  or  as  member,  part,  or  parcel 
of  the  aforesaid  manor,  town,  hundred,  and  other  the  premises 
above  by  these  presents  granted,  or  any  of  them,  at  any  time 
heretofore  had,  known,  accepted,  occupied,  or  reputed  ;  and  all 
our  part  and  purpart  of  the  premises  and  every  of  them ;  and 
the  reversion  and  reversions,  remainder  and  remainders  whatso* 
ever  of  the  aforesaid  manor,  town,  hundred,  lands,  tenements, 
and  hereditaments^  and  other  the  premises  above  by  these 
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presents  granted,  or  mentioned  to  be  granted,  and  of  every        A.-G. 
parcel  thereof,  dependant  or  expectant  of,  in,  or  upon  any  lease      pabs'ons. 
or  leases,  grant  or  grants,  gift  or  gifts,  in  fee  tail  or  fees  tail,  or 
for  term  or  terms  for  life,  lives,  or  years,  or  otherwise,  of  the 
premises  by  these  presents  above  granted,  or  mentioned  to  be 
granted,  or  of  any  part  or  parcel  thereof,  by  any  deed  being 
of  record  or  not  of  record ;  And  also,  all  and  singular  rents  and 
yearly  profits  whatsoever,  resei^ved  upon  any  lease  or  leases, 
grant  or  grants,  gift  or  gifts,  of  the  premises  above  by  these 
presents  granted,  or  mentioned  to  be  granted,  or  any  part  or 
parcel  thereof,  in  any  manner  heretofore  made,  being  of  record 
or  not  of  record ;   and  the  rents  and  yearly  profits  of  all  and 
singular  the  same  premises  above  by  these  presents  granted  or 
mentioned  to  be  granted,  and  every  part  thereof ;  and  all  writs 
and  suits  of  partition  or  portion  making,  and  all  writs  and  suits 
of  scire  facias,  and  other  suits  for  the  making  or  having  of 
partition  of  the  premises  or  any  parcel  thereof.    And  also,  that 
the  said  Richard  Tichbome,  Knight,  and  his  heirs,  shall  for  ever 
have  and  hold  the  ^return  of  all  our  writs,  precepts,  mandates,       [  *288  ] 
and  bills,  (and  those  of)  our  heirs  and  successors ;  and  also  the 
summonses,  estreats,  and  precepts  of  our  Exchequer,  and  of  the 
Exchequer  of  our  heirs  and  successors ;  and  the  estreats  and 
precepts  of  our  Justices  (and  those  of)  our  heirs  and  successors 
in  eyre,  as  well  to  pleas  of  the  Crown,  common  pleas,  and  pleas 
of  the  forest,  and  other  Justices  whomsoever,  attachments,  as 
well  of  pleas  of  the  Crown  as  of  others,  within  the  hundred, 
manor,  and  town  aforesaid ;   and  that  the  aforesaid  Richard 
Tichbome,  Knight,  his  heirs  and  assigns,  by  himself  and  his 
baUiffs  and  servants,  shall  have  in  the  hundred,  manor,  and 
town  aforesaid,  all  execution  and  executions  whatsoever  of  the 
aforesaid    writs,   precepts,    mandates,    bills,    summonses,    and 
estreats,  and  every  of  them,  and  all  other  things  whatsoever, 
which  to  the  ofiBce  of  sheriff,  within  the  hundred,  manor,  and 
town,   belong,  or  shall  hereafter  belong,   so  that  no  sheriff, 
bailiff,  or  other  servant  of  us,  our  heirs,  or  successors,  shall 
enter  the  hundred,  manor,  and  town  aforesaid,  or  any  parcel 
thereof,   to  make  or  execute  any  distresses,  attachments,  or 
executions  of  writs,  precepts,  mandates,  bills,  summonses,  and 
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A.-G.  estreats  aforesaid,  or  any  of  them,  for  any  oflSce  or  any  thing 
Parsons,  touching  their  office  to  be  done  or  executed,  nor  shall  thereupon 
in  any  manner  intrude,  unless  in  default  of  the  aforesaid  Richard 
Tichbome,  Knight,  and  his  heirs  and  assigns,  and  his  servants  ; 
And  also,  that  the  said  Richard  Tichbome,  Knight,  his  heirs  and 
assigns,  shall  have,  for  ever,  all  and  all  manner  of  fines  for 
trespasses,  contempts,  and  other  faults  whatsoever,  and  fines  for 
licence  of  according  amerciaments,  and  all  redemptions,  issues, 
and  penalties  forfeited,  (or)  from  this  time  to  be  forfeited,  and 
all  forfeitures  whatsoever,  year,  day,  and  waste,  and  estrepement 
and  all  things  which  to  us,  our  heirs,  and  successors  can  belong 
of  such  year,  day,  waste,  and  estrepement,  as  well  of  all  his  men 
as  of  all  his  tenants  holding  entirely  and  not  entirely,  resident 
[  *284  ]  and  not  resident,  *and  other  residents  whomsoever,  of  and  in  the 
hundred,  manor,  and  town  aforesaid,  and  all  fees  to  the  hundred 
or  manor  aforesaid  belonging  or  appertaining;  although  the 
same  men,  tenants,  or  resident  tenants,  or  servants  of  us,  our 
heirs  or  successors,  in  any  of  our  Courts  (or  those  of)  our  heirs 
or  successors,  or  tenants  resident  and  not  resident,  and  others 
resident,  may  as  well  before  us,  our  heirs  and  successors,  as 
before  us,  our  heirs  and  successors,  in  our  Chancery  (and  that 
of)  our  heirs  and  successors,  and  before  our  treasurer  and  barons 
of  our  Exchequer  (and  that  of)  our  heirs  and  successors,  and 
before  our  barons  (and  those  of)  our  heirs  and  successors  of  our 
Exchequer,  and  also  before  our  heirs'  and  successors'  Justices 
of  the  bench,  and  before  the  coroner  or  coroners  of  us,  our  heirs 
and  successors,  and  before  the  steward,  marshal,  and  clerk  of 
the  market  of  our  household,  (and  that  of)  our  heirs  and  suc- 
cessors for  the  time  being,  or  any  of  them,  in  any  of  our  Courts, 
(or  those  of)  our  heirs  and  successors,  as  before  the  Justices  in 
eyre,  pleas  of  the  Crown,  common  pleas,  and  pleas  of  the  forest. 
Justices  assigned  to  take  the  Assizes,  deliver  gaols,  or  Justices 
assigned  to  hear  and  determine  trespasses  and  felonies,  and  other 
our  Justices,  (and  those  of)  our  heirs  and  successors,  as  well  in 
our  presence,  (as  that  of)  our  heirs  and  successors,  to  make  fines 
and  amerce  issues  and  penalties  forfeited,  and  what  shall  happen 
to  be  adjudged  for  such  year,  day,  waste,  and  forfeitures ;  which 
fines,  amerciaments,  redemptions,  issues,  and  penalties,  year, 
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day,  waste,  estrepement,  and  forfeitures,  might  belong  to  us,  if  a.-g. 
they  had  not  been  granted  to  the  aforesaid  Richard  Tiebborne,  paksons. 
Knight,  and  his  heirs  and  assigns,  may  levy,  take,  and  have  for 
ever,  by  themselves,  or  by  their  bailiffs  or  servants,  all  and  singular 
the  aforesaid  amerciaments,  redemptions,  issues,  penalties,  and 
forfeitures,  and  every  of  them,  as  well  of  such  men,  as  of  such 
tenants  entirely  holding  and  not  entirely  holding,  resident  and  *not  [  *285  ] 
resident,  and  elsewhere  resident,  whomsoever  and  every  of  them ; 
And  all  things,  which  to  us,  our  heirs  and  successors,  can  belong, 
respecting  the  year,  day,  and  waste  or  estrepement  aforesaid, 
without  hindrance  or  impediment  of  us,  our  heirs  or  successors, 
Justices,  escheators,  sheriffs,  coroners,  bailiffs,  and  other  our 
officers  or  servants  whomsoever,  or  those  of  our  heirs  or 
successors ;  although  the  same  men  or  tenants^  entirely  holding 
and  not  entirely  holding,  resident  and  not  resident,  and  elsewhere 
resident,  are,  or  shall  be,  officers  or  servants  of  us,  our  heirs  and 
successors,  or  who  else  in  any  manner  held  of  us,  our  heirs  or 
successors,  or  of  any  other  persons.  And  also,  that  they  shall 
for  ever  have  the  chattels,  as  well  of  their  own  men  as  of  all 
their  tenants,  entirely  holding  and  not  entirely  holding,  resident 
and  not  resident,  and  of  other  residents  whomsoever,  of  and  in 
the  hundred,  manor,  and  town  aforesaid;  And  all  fees  of  the 
hundred  or  manor  aforesaid  belonging,  heretics,  lollards,  thieves, 
as  well  great  as  small,  murderers,  felons,  fugitives,  persons  con- 
demned, attainted,  and  convicted,  and  put  in  exigent,  and  every 
of  them  ;  although  the  same  shall  be  men,  tenants,  and  resident 
tenants,  servants,  or  officers,  of  us,  our  heirs  or  successors ;  so 
that,  if  any  of  the  men  or  tenants,  resident  and  not  resident,  and 
others  of  this  kind  resident,  shall  for  any  fault  or  ill-doing  what- 
soever, of  any  kind  or  species,  or  any  of  them  ought  to  lose  life 
or  member,  or  shall  flee,  and  will  not  stand  in  judgment,  or  other 
default  made  whatsoever,  for  which  he  ought  to  lose  his  goods 
and  chattels,  wheresoever  he  ought  to  receive  justice,  whether 
in  our  Court  or  that  of  our  heirs  or  successors,  or  in  any  other 
of  our  Courts  whatsoever,  all  and  singular  the  same  goods  and 
chattels  shall  be  of  the  aforesaid  Richard  Tichborne,  Knight,  his 
heirs  and  assigns;  and  that  the  same  Richard  Tichborne, 
Knight,  his  heirs  and  assigns,  shall  have  the  chattels  of  felons, 
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A.-0.  of  every  degree  of  persons,  condemned  or  convicted,  *felons 
pabsons.  of  themselves,  fugitives,  escapes  of  felons,  and  all  fines  whatso- 
[  •286  ]  ever,  to  be  assessed  or  made  in  any  of  our  Courts,  or  those  of 
our  heirs  and  successors,  as  well  before  us,  our  heirs  and 
successors,  as  others  of  our  Justices,  Judges,  and  servants,  and 
those  of  our  heirs  and  successors  whomsoever,  or  any  of  them ; 
And  also  the  chattels  of  all  persons  put  in  exigent  for  felony ; 
and  also  the  chattels  of  fugitives,  and  waifs  whatsoever,  and 
chattels  of  every  kind  confiscated,  as  well  of  his  men  as  of  all 
his  other  tenants,  entirely  holding  and  not  entirely  holding, 
resident  and  not  resident,  and  others  whomsoever  resident 
within  the  hundred,  manor,  and  town  aforesaid;  although  the 
said  tenants  are  not  entirely  holding  of  the  same  Richard 
Tichbome,  Knight,  his  heirs  or  assigns,  or  if  the  same  tenants, 
or  the  said  men,  or  the  said  resident  tenants,  or  any  of  them, 
shall  be  officers  or  servants  of  us,  our  heirs  or  successors ;  and 
that  those  goods  and  chattels  are  the  aforesaid  Bichard 
Tichbome's,  Knight,  (and  those  of)  his  heirs  and  assigns ;  And 
that  it  shall  be  lawful  for  the  aforesaid  Bichard  Tichbome, 
Knight,  and  his  heirs  or  servants,  without  our  impediment,  or 
(that  of)  our  heirs  or  successors.  Justices,  escheators,  sheriffs, 
coroners,  or  other  our  bailiffs  or  servants,  or  (those  of)  our  heirs 
or  successors  whomsoever,  to  put  themselves  in  seisin  of  all  and 
singular  the  goods  and  chattels  aforesaid,  and  to  take,  seize,  or 
retain  all  those  things  to  the  use  and  behoof  of  the  same  Bichard 
Tichbome,  Knight,  and  his  heirs ;  notwithstanding  all  the  same 
goods  and  chattels  should  be  previously  seized  by  us,  our  heirs, 
servants,  or  successors;  And  that  they,  for  ever,  within  the 
hundred,  manor,  and  town  aforesaid,  shall  have  and  hold,  and 
may  and  shall  have  and  hold,  view  of  frank-pledge,  and  whatso* 
ever  to  such  view  appertains  or  belongs,  or  what  can  hereafter 
belong  to  view  of  frank-pledge;  and  that  they  shall  have  all 
goods  and  chattels,  which  are  named  or  called  waifes  and  strayes, 
[  '287  ]  deodands,  treasure  trove,  and  *other  things  or  chattels,  found  in 
the  hundred,  manor,  and  town  aforesaid;  and  the  goods  and 
chattels  called  hand  labour,  taken  or  to  be  taken  with  any 
person  wheresoever  within  the  hundred,  manor,  and  town  afore- 
said, before  any  Judge,  by  the  same  person  to  be  taken  notice 
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of.  And  that  the  aforesaid  Richard  Tichbome,  Knight,  his  heirs  A.-G. 
and  assigns,  shall  have  for  ever  all  manner  of  deodands  within  pabsoks. 
the  hundred,  manor,  and  town  aforesaid ;  and  that  such  goods 
and  chattels  called  hand  labour,  deodands,  and  all  which  to 
such  deodands  belong,  shall  for  ever  be  the  aforesaid  Richard 
Tichborne's,  Knight,  his  heirs  and  assigns ;  and  that  it  shall  be 
well  lawful  for  them  of  all  and  singular  the  aforesaid  goods  and 
chattels,  which  are  called  or  named  waifes  and  strays,  treasure 
trove,  and  other  things  or  chattels  found,  goods  and  chattels 
called  man-opera,  and  deodands,  and  of  all  things  to  such 
deodands  appertaining,  as  often  and  when  they  shall  happen,  by 
themselves  or  by  their  bailiffs  and  servants,  to  put  themselves  in 
seisin  and  possession,  and  all  those  things  to  seize  and  take,  and 
the  same  to  retain  to  the  use  and  behoof  of  the  same  Richard 
Tichbome,  Knight,  his  heirs  and  assigns,  without  any  dis- 
turbance, molestation,  or  impediment  of  us,  our  heirs  or 
successors.  Justices,  escheators,  sheriffs,  coroners,  or  other  our 
bailiffs,  (or  those  of)  our  heirs  or  successors,  or  of  any  other 
person  whomsoever;  although  those  things  may  have  been 
seized  by  us,  our  heirs  or  successors,  or  any  of  our  bailiffs, 
officers,  or  servants  (or  those  of)  our  successors.  And  also,  that 
they  in  the  hundred,  manor,  town,  tenements,  and  hereditaments 
aforesaid,  shall  have  and  make  by  their  proper  stewards  and 
bailiffs,  the  assize  and  assay  of  bread,  wine  and  ale,  and  all 
manner  of  other  victuals,  measures  and  weights  whatsoever,  and 
to  do  and  execute  all  other  matters  which  belong  or  can  belong 
to  the  office  of  the  clerk  of  the  market  of  our  household,  and  that 
of  our  heirs  or  successors,  so  often  and  whensoever  it  shall  *be  [  '288  ] 
of  use  and  necessity,  as  fully  as  if  the  same  clerk  of  the  market 
of  our  household,  and  that  of  our  heirs  or  successors  might  do 
or  ought  to  do,  in  the  presence  of  us,  our  heirs  or  successors,  if 
the  present  grant  had  not  been  made  to  the  aforesaid  Richard 
Tichbome  and  his  heirs.  And  that  the  same  Richard  Tichborne, 
Knight,  and  his  heirs,  shall  have  all  manner  of  amerciaments, 
fines,  and  other  profits  thereupon  arising,  to  be  received  and 
levied  by  themselves  and  their  servants,  without  the  hindrance 
of  us,  our  heirs  or  successors,  clerk  of  the  market  or  other 
servants  of  us,  our  heirs  or  successors  whomsoever ;  so  that  the 
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A.-G.  aforesaid  clerk  of  the  market  of  our  household,  (or  that  of)  our 
Parsons,  heirs  or  successors,  shall  not  enter  the  hundred,  manor,  or  town, 
tenements,  or  hereditaments  aforesaid,  or  to  do  or  execute  any 
thing  there  which  to  his  office  belongs,  or  can  hereafter  in 
anywise  belong.  And  we  have  further  granted,  and  by  these 
presents  do  grant  for  ourselves,  our  heirs  and  successors,  to  the 
aforesaid  Richard  Tichborne,  Knight,  his  heirs  and  assigns,  That 
they  shall  for  ever  hereafter  have  free  warren  and  free  chase  in 
all  their  demesne  lands  in  the  hundred,  manor,  town,  tenements, 
and  hereditaments  aforesaid,  and  in  all  other  lands  and  woods  in 
the  (same)  hundred,  manor,  town,  tenements,  and  hereditaments 
being,  although  the  same  demesne  lands  and  other  lands  and 
woods  are,  or  may  be,  within  the  bounds  of  our  forests  (or  those 
of)  our  heirs  or  successors,  so  that  no  Justice,  forester,  or  servant 
of  us,  our  heirs  or  successors,  or  any  other  person,  shall  enter 
the  hundred,  manor,  town,  demesne  lands,  or  other  lands,  woods, 
tenements,  or  hereditaments,  to  chase  in  them,  or  to  take  any 
thing  which  to  warren  and  chase  belongs,  or  anj'  thing  which 
belongs,  or  may  belong,  to  the  office  of  forester,  or  of  any  other 
officer  or  servants  of  us,  our  heirs  and  successors,  foresters  or 
chasers  of  us,  our  heirs  or  successors,  in  any  manner,  without 
the  licence  of  the  aforesaid  Eichard  Tichborne,  Knight,  and  his 
[  •289  j  heks,  &c.  And  that  the  *aforesaid  Richard  Tichborne,  Knight, 
his  heirs  and  assigns,  shall  for  ever  hereafter  have,  hold,  and 
enjoy,  and  shall  have  in  their  power  to  have,  hold,  and  enjoy, 
within  the  aforesaid  manor,  town,  hundred,  messuages,  lands, 
tenements,  and  hereditaments,  and  all  and  singular  other  the 
premises  above  by  these  presents  granted,  or  mentioned  to  be 
granted,  and  within  every  parcel  thereof,  so  many,  such  like,  the 
same  of  such  kind  and  similar  courts  leet,  view  of  frank-pledge, 
hundred  courts,  law-days,  assize  and  assay  of  bread,  wine,  and 
ale,  cattle  waifed,  estrays,  chattels  of  felons  and  fugitives,  felons 
of  themselves  and  put  in  exigent,  knights'  fees,  wards,  marriages, 
escheats,  reliefs,  heriots,  free  warrens,  free  chases,  fairs,  markets, 
and  all  other  rights,  jurisdictions,  franchises,  liberties,  customs, 
privileges,  profits,  commodities,  advantages,  emoluments,  and 
hereditaments  whatsoever,  how  many,  such,  and  which,  and  so 
fully,  freely,  and  entirely,  and  in  as  ample  mode  and  form  as 
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the  aforesaid  Edmund,  formerly  Earl  of  Kent,  or  any  other  or  A.-G. 
others  heretofore  having,  possessing,  or  being  seised  of  the  parsons. 
aforesaid  manor,  town,  hundred,  messuages,  lands,  tenements, 
and  hereditaments,  and  other  the  premises  above  by  these 
presents  granted,  or  mentioned  to  be  granted,  or  any  part  or 
parcel  thereof,  with  all  their  appurtenances,  ever  had,  used,  or 
enjoyed,  or  ought  to  have,  use,  or  enjoy,  in  the  premises  above 
by  these  presents  granted,  or  mentioned  to  be  granted,  or  in  any 
parcel  thereof,  by  reason  or  pretence  of  any  charter,  gift,  grant, 
or  confirmation  by  us,  or  by  any  of  our  progenitors  or  ancestors, 
late  Kings  or  Queens  of  England,  heretofore  had,  made,  granted, 
or  confirmed ;  or  by  reason  or  pretence  of  any  Act  of  Parliament, 
or  any  Acts  of  Parliament,  or  by  reason  or  pretence  of  any  legal 
prescription,  use,  or  custom,  heretofore  had  or  used,  or  other- 
wise by  any  lawful  means,  right,  or  title,  and  so  fully,  freely,  and 
entirely,  and  in  such  ample  manner  and  form,  as  we,  or  any  of 
our  progenitors  or  ancestors,  late  Kings  *or  Queens  of  England,  [  *290  ] 
the  aforesaid  manor,  town,  hundred,  messuages,  lands,  tenements, 
and  hereditaments,  above  by  these  presents  (granted)  or  men- 
tioned to  be  granted,  or  any  parcel  thereof,  have  had  and  enjoyed 
or  ought  to  have  and  enjoy.  We  further  give,  and  by  these 
presents  for  us,  our  heirs  and  successors,  grant  to  the  aforesaid 
Bichard  Tichborne,  Knight,  his  heirs  and  assigns,  the  aforesaid 
manor,  town,  hundred,  messuages,  lands,  tenements,  and  heredita- 
ments, and  other  the  premises  above  by  these  presents  granted, 
or  mentioned  to  be  granted,  with  all  their  appurtenances,  as 
fully,  freely,  and  entirely,  and  in  as  ample  mode  and  form  as  all 
and  singular  the  same  premises,  or  any  parcel  thereof,  came  or 
ought  to  come  to  our  hands,  or  to  the  hands  of  any  of  our 
progenitors  or  ancestors,  late  Kings  or  Queens  of  England,  by 
reason  or  pretext  of  the  dissolution  or  surrender  of  any  late 
monastery,  abbey,  or  priory,  or  by  reason  or  pretence  of  any 
exchange  or  purchase,  or  of  any  gift  or  grant,  or  by  reason 
or  pretence  of  any  Act  of  Parliament,  or  any  Acts  of 
Parliament,  or  by  reason  of  any  attainder  or  forfeiture,  or 
by  reason  of  escheat,  and  by  reason  of  any  reversion  or 
remainder,  or  any  other  manner  of  right  or  title,  and  which  in 
our  hands  now  are  or  ought  to  be,  to  have,  hold,  and  enjoy  the 
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A.-a.  aforesaid  manor,  town,  hundred,  messuages,  lands,  tenements, 
pabsoks.  meadows,  feedings,  pastures,  woods,  underwoods,  courts  leet, 
view  of  frank-pledge,  hundred  courts,  profits,  commodities, 
advantages,  emoluments,  and  hereditaments,  and  all  and  singular 
other  the  premises  above  by  these  presents  granted,  or  mentioned 
to  be  granted,  with  all  their  rights,  members,  and  appurtenances, 
to  the  aforesaid  Bichard  Tichborne,  Knight,  his  heirs  and  assigns, 
to  the  sole  and  proper  use  and  behoof  of  the  same  Bichard 
Tichborne,  Knight,  his  heirs  ,and  assigns*  for  ever,  to  hold  the 
aforesaid  manor,  town,  hundred,  messuages,  lands,  tenements, 
[  •291  ]  and  hereditaments,  and  all  and  singular  other  *the  premises 
above  by  these  presents  granted,  with  all  their  appurtenances,  of 
us,  our  heirs  and  successors,  by  knights'  service,  viz.  by  the 
service  of  the  fortieth  part  of  one  knight's  fee  for  all  our  rent^s, 
services,  exactions,  and  demands  whatsoever,  to  be  therefore  in 
anywise  rendered,  paid,  or  done  to  us,  our  heirs  and  successors, 
&c.  And,  moreover,  for  the  full  and  perfect  assurance,  extinc- 
tion, and  bar  of  all  and  all  manner  of  estate  or  right,  which  we 
have,  or  ought  to  have,  in  fee,  tail,  or  otherwise  howsoever,  of 
and  in  the  aforesaid  hundred,  manor,  and  town  aforesaid,  and 
other  the  premises,  and  in  every  parcel  thereof,  or  which  be,  can 
come,  or  ought  to  come  to  us  by  hereditary  descent,  and  every 
reversion  and  remainder  thereupon  to  us  belonging  or  apper- 
taining; it  is  our  pleasure,  and  we  do  by  these  presents,  for 
ourselves,  our  heirs  and  successors,  of  our  special  grace,  and  of 
our  certain  knowledge  and  mere  motion,  covenant  and  grant  to 
the  aforesaid  Bichard  Tichborne,  Knight,  his  heirs  and  assigns, 
that  within  one  year  now  next  ensuing  after  the  date  of  these 
presents,  a  fine  with  proclamation,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  shall  be  levied  of  the 
aforesaid  hundred,  manor,  and  town  aforesaid,  and  other  the 
premises,  with  the  appurtenances,  in  manner  and  form  following, 
(that  is  to  say),  that  the  aforesaid  Bichard  Tichborne,  Knight, 
shall  acknowledge  the  aforesaid  hundred,  manor,  and  town,  with 
the  appurtenances,  and  other  the  premises,  by  apt  and  convenient 
names,  to  be  our  right,  as  those  which  we  have  of  the  gift  of  the 
aforesaid  Bichard  Tichborne,  Knight ;  and  thereupon  we  will,  by 
the  same  fine,  grant  and  render  the  aforesaid  hundred,  manor. 
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and  town,  with  the  appurtenances,  and  other  the  premises  in  the  A.-a. 
same  fine  to  be  comprised,  to  the  aforesaid  Bichard  Tichbome,  parsons. 
Knight,  and  his  heirs,  for  ever.  And  the  aforesaid  Bichard 
Tichbome,  Knight,  and  his  heirs,  shall  have  the  like  power  and 
licence.  We  also  give  and  grant  by  these  presents,  *that,  after  [  '292  ] 
such  fine  shall  be  levied,  it  shall  be  fully  lawful  for  the  aforesaid 
Bichard  Tichborne,  Knight,  his  heirs  and  assigns,  into  the 
hundred,  manor,  and  town  aforesaid,  with  the  appurtenances, 
and  other  the  premises  in  the  fine  aforesaid  to  be  comprised,  to 
enter,  and  the  issues,  rents,  and  profits  thereof  to  take,  without 
any  petition  or  demonstration  of  right,  and  without  any  writ  or 
warrant  de  ainoveas  manuum  (i)  of  us,  our  heirs  or  successors,  or 
any  other  writ  or  warrant,  and  without  asking  or  obtaining  any 
other  leave  of  us,  our  heirs  or  successors,  for  that  purpose,''  &c« 
The  hundred  of  Alton  consisted  of  nineteen  parishes,  part  of 
which  were  out  of  the  perambulation  of  the  forest  and  in  the 
hands  of  subjects.  In  the  10  Jac.  I.,  Sir  B.  Tichborne  held 
courts  leet  for  the  hundred  of  Alton,  and  he  and  his  successors 
continued  so  to  do.  In  the  reign  of  Charles  the  First,  a  justice 
seat  was  holden  for  the  forest  of  Alice  Holt  and  Woolmer,  at 
which  no  claim  of  fi'ee  warren  was  made  by  Amphillis  Hyde,  (a 
feme  covert),  daughter  and  heiress  of  Sir  B.  Tichbome.  Queen 
Elizabeth  granted  to  Sir  W.  KnoUis  the  office  of  lieutenant  and 
warden  of  the  forest,  which  was  continued  from  time  to  time, 
and  for  the  last  eighty  years  was  held  by  the  descendants  of  Sir 
R.  Tichborne,  who,  whilst  they  were  so  entitled  to  the  office,  shot 
over  the  locus  in  quo,  and  killed  pheasants,  partridges,  &c.,  and 
converted  them  to  their  own  use. 

jR.  Bayly,  for  the  Attorney-General  : 

The  grant  in  question  is  void,  and  nothing  passed  by  it  to  Sir 
B.  Tichbome.  No  evidence  appears  of  the  user  of  this  franchise ; 
on  the  contrary,  the  Crown  has  from  time  immemorial  been 
possessed  of  the  close  in  question,  and  has  exercised  all  rights 
over  it ;  the  inference  from  which  is,  that,  at  a  remote  period, 
this  grant  was  found  to  be  totally  ineffectual,  and  consequently 
was  never  acted  upon.     Ancient  grants  avail  nothing,  ^without       [  *293  ] 

(1)  Sic, 
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A..a.  evidence  of  possession  consistent  with  them :  Chad  v.  Tilsed  (i). 
Paksoxs.  But  there  seems  to  have  been  a  reason  why  this  grant  should  be 
inoperative ;  because  the  lieutenancy  and  wardenship  of  the  forest 
were  granted  so  early  as  the  reign  of  Elizabeth  ;  a  grant  of 
privileges  totally  inconsistent  with  the  franchise  now  claimed  ;  and 
there  being  no  recital  of  the  previous  grant  in  these  letters  patent, 
the  King  was  deceived  in  his  grant,  and  the  letters  patent  are  void. 

The  grant  is  of  the  hundred,  and  though  the  close  in  question 
is  in  the  hundred,  it  is  not  parcel  of  the  hundred,  or  of  and 
belonging  to  the  hundred.  In  Bays  v.  Bird (2),  it  is  said  "a 
hundred  is  only  a  franchise,  consisting  of  a  court,  called  the 
hundred  court,  and  probably  has  the  return  of  writs,  and  by 
such  grant  the  franchise  passes,  but  not  all  the  grantor's  land  in 
the  hundred."  The  hundred,  therefore,  may  have  been  granted 
without  a  gi*ant  of  the  lands  within  the  himdred.  At  this  day, 
the  King  cannot  grant  a  manor ;  and  if  any  one  grant  part  of 
the  demesnes,  they  are  severed  from  the  manor,  and  never  can 
be  reunited:  Lemon  v.  BlackweU{s),  Reg.  v.  Duchess  of  Bur- 
cleugh(4).  If,  therefore,  the  grant  had  been  of  all  lands  parcel 
of  the  hundred,  it  would  not  follow  that  these  lands  were  parcel 
of  the  hundred.  On  the  contrary,  the  evidence  shews  that  they 
have  been  immemorially  in  the  possession  of  the  Grown.  But 
the  Crown  is  prohibited  by  stat.  2  Edw.  III.  c.  12,  and  14  Edw.  III. 
c.  9,  from  granting  a  hundred :  Darby  v.  Foxley  (s),  4  Inst.  267, 
Rex  V.  Kingsmill  (6). 

The  King  cannot  grant  free  warren  and  free  chase  over  the 
lands  of  a  subject  without  his  consent ;  and  it  is  proved,  that 
three  thousand  acres  of  the  hundred  were,  at  the  time  of  the 
grant,  in  the  possession  of  subjects. 

[  294  ]  (Bayley,  B.  :  But  he  may  grant  free  warren  and  free  chase 

over  the  lands  of  the  grantee,  and  over  his,  the  King's,  own  lands.) 

The    words,    *'in    all    other    lands    and    woods,"    cannot    be 
construed  to  mean  the  lands  and  woods  of  all  other  persons 

(1)  23  R.  R.  477  (2  Brod.  &  B.  (4)  6  Mod.  151. 
403;  5  Moore,  185).  (5)  Eol.  Rep,  119. 

(2)  2  P.  Wms.  400.  (6)  3  Mod.  199. 

(3)  Skin.  192. 
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whatsoever;   for  various  subjects  held  lands  within  the  forest         A..G. 
at  the  time  this  gi*ant  was  made.  Pabsons. 

(Bayley,  B.  :  There  would  be  three  different  descriptions  of 
land  within  the  forest,  in  reference  to  which  the  right  might  be 
exercised — lands  of  the  grantee,  lands  of  strangers,  and  lands  of 
the  Crown.  Over  the  lands  of  strangers  the  King  could  not 
confer  this  right.  The  King  might  do  so  over  the  lands  of  the 
Crown, — and  we  must  look  to  the  language  of  the  deed,  perhaps 
being  assisted  by  the  usage,  to  see  whether  the  King  meant  to 
confer  that  franchise. 

Lord  Lyndhurst  :  The  expression,  "  and  over  all  other  lands," 
cannot  be  taken  in  its  general  sense,  for  that  would  be  contrary 
to  law.  The  question  is,  whether  it  would  embrace  the  lands  of 
the  Cro\\Ti,  unless  such  lands  are  specifically  mentioned.) 

Without  some  special  description,  it  cannot  include  the  lands  of 
the  Crown ;  and  the  very  uncertainty  is  a  ground  for  avoiding 
the  grant :  Com.  Dig.  Grant,  (G.)  6.  The  grant  is  therefore 
totally  void ;  but  if  it  be  not  void,  a  limited  construction  must  be 
put  upon  the  words  consistent  with  the  usage.  The  Court  will 
not,  by  construction,  extend  the  words,  or  favour  the  grant  of  a 
free- warren :  Carr  v.  Smith  (i). 

(1)  K.  B.,  M.  T.,  1812.     The  fol-  grant,   and   therefore    the   question 

lowing  rei>ort  of  this  case  was  stated  was,  whether  the  vaccaries  and  free 

by  Mr.  B.  Bayley,  during  the  argu-  warren  were  granted  or  not.    On  the 

ment.     '*  It  was  an  action  of  trespass,  trial  it  appeared,  that  King  James  I. 

for  hunting  in  the  plaintiff's  close,  granted  to  I.  S.  certain  manors  and 

The  defendant  pleaded,  that  it  was  these  vaccaries,  and  all  wood^  and 

part  of  the  forest  of  Bleasdale,  whereof  trees  upon  any  of  the  premises ;  that 

the  King  was  seised,  in  right  of  the  the  grant,  in  the  general  words,  after 

Duchy  of  Lancaster ;  that  the  King  the  description  of  the  premises,  had 

gave  to  I.  F.  C.  the  office  of  game-  the  word   '  warrens ; '  and  that,  in 

keeper,  and  that  he  made  the  defen-  another  part,  the  King  granted  to 

dant  deputy.   There  was  a  replication,  I.  S.  all  courts  leet,  and  waifs,  and 

that  James  I.  was  seised  of  certain  hereditaments,  free  warrens,  and  all 

vaccaries,  whereof  the  close  in  ques-  other  rights,  &c.,  as  freely  as  the 

tion  was  parcel,  and  of  free  warren  King  or  his  predecessors  had  or  ought 

within  the  same,  and  granted  the  to  have  enjoyed  them  in  the  premises 

vaccaries  and  free  warren  to  I.  S.,  granted,   or  as  any  former   prede- 

under  whom  the  plaintiff  claimed.  cessors  had  enjoyed  them.     There 

There  was  a  rejoinder  denying  the  was  a  special  case,  and  on  argument 
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A..G.  Manning,  for  the  defendant : 

V. 

PABsoNs.  It  appears  from  the  grant,  that  what  the  King  professed  to 
[  290  ]  grant,  had  been  formerly  part  of  the  possessions  of  Edmund, 
Earl  of  Kent ;  the  property  therefore  was,  before  the  grant,  in 
the  hands  of  a  subject ;  and  it  is  probable  from  the  finding,  that 
Sir  Bichard  Tichborne  was  seised  of  some  of  these  immonities  in 
the  10  Jae.  I.,  that  he  merely  took  a  re-grant  from  the  Crown  of 
what  he  had  before.  At  the  time  of  the  grant,  the  Crown  was 
seised  of  the  forest,  including  free  chase  and  free  warren ;  and 
therefore,  if  the  Crown  were  seised  of  forestal  rights  over  the 
locus  in  quo,  it  would  be  as  capable  of  making  a  grant  of  free 
warren  over  the  locus  in  quo,  as  if  the  estate  had  been  in  the 
hands  of  the  Crown.  In  the  construction  of  the  grant,  the 
intent,  and  not  the  precise  words,  is  to  be  regarded :  Evans  v. 
Ascough  (1).  The  words  of  the  grant  of  free  warren  are  divided 
into  two  branches — in  the  lands  of  Sir  R.  Tichborne,  within  the 
hundred — and  also  in  all  other  lands  and  woods,  in  the  same 
[  •21*6  ]  hundred,  &c.  The  *ordinary  form  of  the  grant  of  free  warrens 
is,  that  it  is  to  be  exercised  m  the  demesne  lands  of  the  grantee, 
provided  they  do  not  come  within  the  bounds  of  the  royal 
forest ;  but  here  the  word  **  suis  "  is  omitted  purposely,  and  the 
words  "all  other  lands"  are  used  in  opposition  to  the  words 
"demesne  lands;"  and  instead  of  the  qualification,  it  is  to  be 
exercised  there,  though  the  lands  may  be  within  the  royal 
forest. 

(Baylby,  B.  :  Might  not  the  words  "  all  other  lands "  be 
satisfied,  by  extending  the  warren  over  the  lands  of  Sir  R. 
Tichborne,  not  demesne  lands  of  the  manor  of  Alton.  It  may  be 
doubtful,  whether  these  words  apply  to  the  lands  of  the  Crown 
or  to  the  lands  of  the  grantee;  and  then  usage  may  be  very 
important  to  explain  their  meaning.     The  demesne  lands  are  the 

the  Court  was  clear,  that,  as  it  did  words  to  shew  an  intention  in  the 

not  appear  that  the  locus  in  quo  was  Crown  to  ci'eate  such  a  right,  and 

applied  to  purposes  of  warren  at  the  pass  it  de  novo,  the  grant  did  not  pass 

time  of  the  grant,  or  that  any  distinct  such  right ;  that  the  issue,  therefore, 

right  of  free  warren,  independent  of  was  against  the  plaintiff,  and  posttn 

the  general  forest  right,  was  subsist-  to  the  defendant." 

ing  upon  it;  and  as  there  were  no  (1)  Latch,  248. 
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demesne  lands  of  the  manor,  and  the  manor  is  not  co-extensive         A.-G. 
with  the  hundred.)  Pabsokb. 

In  the  grant  of  free  warren,  the  demesne  lands  are  not  spoken 
of  as  the  demesne  lands  of  the  manor  of  Alton.  Upon  the 
subject  of  demesne  lands,  Bracton,  p.  268  a,  says,  '^  Et  sciendum 
est,  quod  dominicum  dicitur,  ad  differentiam  ejus  quod  tenetur 
in  servitio,  et  unde  dicitur  tota  die,  quod  videndum  erit  quid 
quis  teneat  in  dominico,  et  quid  in  servitio.  Et  regulariter 
verum  est,  quod  dominicum  dici  potest,  omne  illud  tenementum 
de  quo  antecessor  obiit  seysitus  ut  de  feodo,  sive  cum  usufructu 
vel  sine,  et  de  quo  si  ejectus  esset  dum  viveret  recuperare  posset 
per  assisam  novse  disseysinse." 

In  Fowler  v.  Seagrave(i),  Nota,  per  Coke,  Ch.  J. — "When  a 
man  claims  a  warren  infra  amnes  terras  dominwales,  he  cannot 
extend  this  into  the  land  of  freeholders;  for,  when  any  one 
claims  a  warren  by  charter,  he  cannot  clearly  enlarge  this  beyond 
the  charter,  but  he  ought  to  take  the  same  as  it  is  expressed  in 
the  charter,  and  not  otherwise ;  otherwise  it  is  where  he  claims 
the  warren  by  *prescription,  and  this  is  the  difference ;  the  Court  [  •sot  ] 
agreed  with  him  herein."  This,  therefore,  is  an  authority  by 
Lord  Coke,  that  a  grant  of  free  warren  infra  omnes  tem-as 
dominicaleSf  would  extend  over  all  the  lands  of  the  grantee,  except 
those  lands  which  were  held  in  servitio  by  freeholders,  under 
the  grantee ;  and  therefore,  he  considers,  that  all  lands  not  in 
servitio,  if  they  belong  to  the  lord  by  any  title,  must  be  terrae 
dominicales.  So,  in  Higham  v.  Best  {2),  Popham,  J.,  said:  "If 
the  Queen  grants  me  free  warren  within  my  manor,  I  shall  have 
it  within  my  own  demesnes  only,  for,  if  otherwise,  the  Queen 
should  impose  a  charge  upon  another,  which  the  law  will  not 
suffer."  In  the  opinion  of  Popham,  therefore,  and  the  rest  of 
the  Court,  "  terras  dominicales,''  applied  to  all  the  lands  of  the 
grantee  ;  for,  if  they  applied  merely  to  particular  lands,  such  as 
the  demesne  lands  of  a  manor,  it  would  not  be  true  that,  by 
extending  the  grant  beyond  the  demesne  lands  of  the  grantee,  a 
charge  would  be  imposed  upon  a  stranger.  Fitz.  Abr.  tit.  Barre, 
pi.  198,  and  3  Hen.  VI,  fol.  18,  pi.  15,  are  to  the  same  effect. 
(1)  2  Bulstr.  254.  (2)  Cro.  Eliz.  462. 
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AAh  (Baylby,  B.  :  If  the  lord  of  the  manor  of  Alton,  before  the 

Pai»onb.  grant,  had  purchased  freeholds  previously  enfranchised,  though 
lying  within  the  manor,  they  would  not  become  demesne  lands 
of  the  manor.) 

The  words  *'  demesne  lands  "  do  not  mean  the  demesne  lands 
of  the  manor,  but  all  lands  come  within  that  description  which 
are  not  held  by  freehold  tenants.  All  lands  in  which  there  is 
a  freehold  interest,  are  either  tenemental  or  demesne.  The  close 
in  question  is  the  demesne  of  the  Grown,  and  is  comprehended 
within  the  second  branch.  The  demesne  lands  comprehend  all 
the  lands  of  Sir  Richard  Tichbome,  and  the  other  lands  are  the 
lands  of  the  Crown  within  the  hundred. 
•298  ]  There  is  no  inconsistency  between  this  grant  and  the  *grant 

of  the  rangership  of  the  forest  made  by  Queen  Elizabeth,  and 
renewed  from  time  to  time.  By  this  grant,  the  officers  of  the 
King  are  excluded  from  interfering  with  the  right  of  free  warren. 
The  beasts  of  forest  and  the  beasts  of  warren  are  not  the  same, 
except  the  hare,  with  respect  to  which  the  ranger  would  protect 
them  for  the  Grown,  and  the  grantee  of  the  free  warren  might 
kill  them  for  his  own  use.  Moreover,  the  forest  extends  beyond 
the  hundred,  and  part  cannot  be  affected  by  this  grant.  If, 
therefore,  instead  of  the  rangership,  the  forest  had  been  granted, 
the  grantee  would  have  taken  a  totally  different  right,  applying, 
except  as  to  the  hare,  to  a  totally  different  description  of  animal, 
and  extending  over  a  distinct  district. 

Then,  with  respect  to  the  user.  It  appears  that  for  the  last 
eighty  years  the  rangership  and  right  of  free  warren  have  been 
united  in  one  person,  and  therefore  it  is  impossible  to  prove  an 
user,  under  this  grant,  of  the  right  of  free  warren  over  the 
locus  in  quo.  However,  during  that  time,  pheasants  have  been 
killed  by  a  person  uniting  the  two  characters  upon  the  spot  in 
question,  and  converted  to  his  own  use.  As  ranger,  he  could  not 
do  so,  because  he  would  be  bound  to  apply  them  to  the  use  of  the 
owner ;  but  it  was  a  lawful  exercise  of  the  right  of  free  warren. 
The  owner  of  a  free  warren  could  not  intermeddle  with  the  red 
deer,  22  Yiner,  480 ;  and,  therefore,  it  was  reasonable  that  the 
successors  of  Sir  B.  Tichbome,  having  a  right  of  free  warren, 
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should  be  desirous  of  obtaining  the  appointment  of  ranger  of  the         A.-G. 
forest,  whereby  they  might  extend  their  right  over  a  larger  district,      i>absox8. 
and  to  all  beasts. 

But  the  grantee  is  not  bound  to  shew  an  user  at  any  distance 
of  time.  The  third  resolution  in  the  Leicester  Forest  case  (i),  is 
this :  "  They  all  held  that  they  may  prescribe  to  have  warrens, 
or  to  keep  sheep  in  forests,  although  *they  were  on  the  King's  [  *299  ] 
lands ;  but  without  a  special  prescription  it  cannot  be :  and  in 
such  case  of  prescription,  free  warren,  although  it  had  not  been 
used  for  divers  years,  if  he  had  it  by  grant,  or  can  prove  it  by 
prescription,  a  non-user  is  no  cause  of  forfeiture  thereof."  The 
non-user  of  a  fair  or  market,  or  Courts,  or  such  like  liberty, 
wherein  the  subjects  have  an  interest  for  their  common  benefit, 
is  cause  of  seizure ;  but  the  non-user  of  parks  or  warrens,  or  such 
like,  which  are  to  the  profit  only  or  pleasure  of  the  owner,  is  no 
ground  of  loss  or  forfeiture.     (Co.  Litt.  238  a.) 

(Bayley,  B.  :  That  is,  you  shall  not  lose  by  non-user  a  right 
to  free  warren  proved  to  have  existed  by  grant  or  prescription ; 
but  you  must  shew  clearly  that  it  existed,  before  that  question 
can  arise.) 

In  the  Case  of  Mines  (2),  Dyer,  Ch.  J.,  said,  if  the  Queen  has  a 
mine  royal  in  the  soil  of  I.  S.,  and  she,  ex  gratia  speciali,  certd 
scientid,  et  mero  vwtu,  grants  to  a  stranger  all  mines  which  she 
has  in  the  lands  of  I.  S.,  the  mine  royal  shall  pass,  for  else  the 
words  would  be  void,  and  without  effect.  So  here,  the  second 
branch  of  this  grant  would  be  void,  unless  it  extends  to  lands 
of  which  Sir  R.  Tichbome  was  not  seised.  The  words  in  Carr 
V.  Smith  were  mere  general  words. 

Bayly  replied. 

Cur.  adv.  vult. 

LoBD  Lyndhurst,  C.  B.,  now  delivered   the  judgment  of  the 
Court  as  follows : 

This  case  came  before  the  Court  upon  a  special  verdict,  and 
the  material  question  was,  whether,  under  the  letters  patent 
(1)  Cro.  Jac.  loo.  (2)  Plowden,  331,  337. 
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A.-0.  from  King  James  the  Ist  (15  Jac.  I.)  to  Sir  Bichard  Tichbome, 
Pabsokb.  a  right  of  free  warren  passed  within  the  limits  to  which  that 
[  '300  ]  grant  extends,  on  what  *then  were,  and  ever  since  have  been, 
and  still  are,  the  lands  of  the  Grown.  If  no  such  right  passed, 
the  defendants  have  no  ground  of  defence,  and  the  plaintiff  is 
entitled  to  the  judgment  of  the  Court.  It  is  not  found  by  the 
special  verdict  that  there  was  any  right  of  free  warren  over  the 
land  in  question  in  existence  at  the  time  of  the  grant  by 
King  James  (except  as  far  as  the  Crown  by  its  prerogative  may 
be  considered  as  having  such  a  right),  and  therefore  it  must  be 
taken  that  at  that  time  there  was  no  such  right.  The  letters 
patent  of  King  James  contain  no  recital,  but  grant  unto 
Sir  Bichard  Tichbome  and  his  heirs,  all  that  our  manor  and 
town  of  Aulton  (county  of  Southampton)  with  all  their  rights,  &c., 
and  all  that  our  hundred  of  Aulton,  with  its  rights,  and  all  oar 
small  rents  in  the  aforesaid  town,  and  all  other  things  to  the 
said  manor  and  hundred  belonging,  which  manor  and  town,  with 
the  hundred,  &c.,  are  by  the  particulars  thereof  mentioned  to  be 
of  the  yearly  value  of  ISl.  ISs.  4d,,  and  to  have  been  formerly 
parcel  of  the  possessions  of  Edmund,  Earl  of  Kent.  The  letters 
patent  also  granted  to  Sir  Bichard  Tichbome  and  his  heirs,  all  his, 
the  King's,  messuages,  mills,  houses,  &c.,  lands,  tenements,  &c., 
services,  &c.,  view  of  frank-pledge,  profits  of  Courts,  &c.,  to  view 
of  frank-pledge  belonging,  &c.,  franchises,  &c.,  within  the  parish 
and  town  of  Aulton,  or  elsewhere  in  the  county  of  Southampton, 
to  the  aforesaid  manor,  town,  hundred,  and  other  the  premises 
thereby  granted,  or  to  any  of  them  belonging  or  appertaining. 
The  letters  patent  also  granted  all  the  King's  reversion  and 
remainder  in  the  manor,  town,  hundred,  &c.,  and  all  rents. 
They  also  grant  unto  Sir  Bichard  Tichbome  and  his  heirs,  the 
return  of  writs,  and  all  fines  and  amerciaments,  goods  of 
felons,  &c.,  and  view  of  frank-pledge  within  the  hundred, 
manor,  and  town  aforesaid ;  and  the  assaying  of  bread,  wine, 
[  ♦301  ]  and  ale,  and  all  other  victuals  within  the  hundred,  *manor,  town, 
and  tenements  aforesaid.  Then  comes  the  clause  upon  which 
the  present  question  arises — "And  further,  we  do  grant  to 
Sir  Bichard  Tichbome,  his  heirs  and  assigns,  that  they  shall 
for  ever  hereafter  have  free  warren  and  free  chase  in  all  their 
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demesne  lands  in  the  hundred,  manor,  town,  tenements,  and  A.-G. 
hereditaments  aforesaid  and  in  all  other  lands  and  woods  being  pa^onb. 
in  the  same  hundred,  manor,  town,  tenements,  and  heredita- 
ments ;  although  the  same  demesne  lands  and  other  lands  and 
woods  be  within  the  bounds  of  our  forests,  so  that  no  Justice, 
forester,  or  officer  of  us,  our  heirs  or  successors,  shall  enter  the 
hundred,  manor,  town,  demesne  lands,  or  other  lands,  woods, 
tenements,  or  hereditaments,  to  chase  therein,  or  to  take  any 
thing  which  to  warren  or  chase  belongs,  or  any  thing  which 
belongs  to  the  office  of  forester,  &c.,  or  other  officer,  without  the 
leave  of  Sir  Richard  Tichborne  and  his  heirs." 

The  letters  patent  then  grant  certain  immunities  to  Sir  Richard 
Tichborne,  and  provide  that  he  and  his  heirs  shall  have  and 
enjoy  the  aforesaid  manor,  town,  hundred,  &c.,  and,  among  other 
general  words,  free  warrens  and  free  chases,  &c.,  in  as  ample 
mode  and  form  as  the  aforesaid  Edmund,  Earl  of  Kent,  or 
any  others  having  or  possessing  the  aforesaid  manor,  town, 
hundred,  &c.,  and  other  the  premises  above  granted,  had  or 
enjoyed  the  same,  and  as  fully  as  the  King  or  any  of  his 
progenitors  ought  to  have  had  or  enjoyed  the  same.  They  also 
contain  a  grant  by  the  King  for  a  fine  sur  done,  grant,  et  render. 

No  other  parts  of  the  letters  patent  appear  to  bear  upon  the 
point  in  issue;  and  the  question  therefore  is,  whether  such  a 
grant  as  this  shall  in  the  King's  case,  where  there  is  no  recital 
of  any  intent  to  make  a  grant  de  novo  of  free  warren  over  any 
lands,  no  recital  of  any  intention  to  create  such  a  burthen  upon 
the  King's  own  lands,  where  the  words  used  do  not  necessarily 
imply  an  intention  to  create  such  a  burthen,  and  where  the 
provision  for  enjoying  as  *freely  as  former  possessors  had  [  •302  ] 
enjoyed,  and  for  levying  a  fine,  rather  imply  an  intention  to 
grant  only  what  had  before  been  enjoyed,  have  the  effect 
of  giving  the  grantee  a  right  of  free  warren  over  the  King's 
own  land. 

A  grant  of  free  warren  is  in  general  confined  to  the  lands  of  the 
grantee ;  the  King  cannot  grant  it  over  the  lands  of  a  third  person ; 
and  though  he  might  grant  it  over  his,  the  King's,  own  lands, 
we  are  not  aware  of  any  instance  in  which  it  has  been  done. 
And,  unless  the  words  were  such  as.  to  shew  unequivocally  that 
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A.-G.        such  was  the  intention,  we  think  they  would  not  have  that 
PAR80KB.      effect  (1). 

The  rules  of  construction  upon  grants  from  the  Crown  are 
much  more  favourable  to  the  grantor  than  the  rules  of  construc- 
tion upon  grants  from  ordinary  persons.  This  is  established  by 
the  case  of  the  River  Banne,  in  Sir  John  Davis's  Reports  (2), 
where  it  was  adjudged  that  a  grant  of,  among  other  things,  all 
fisheries,  would  not  pass  a  royal  fishery,  such  as  the  Crown  had 
by  prerogative  in  the  navigable  part  of  a  river,  where  the  tide 
ebbs  and  flows ;  and  that  an  exception  of  three-fourths  of  the 
fishery  to  the  Crown  would  not  make  the  other  fourth  pass  by 
the  grant,  because  the  King's  grant  shall  pass  nothing  by 
implication ;  and  Plowden  (3)  lays  it  down,  that  words  used 
by  the  King,  which  contain  things  royal  and  things  of  a  base 
nature,  shall,  in  favour  of  the  King,  be  taken  in  such  sense  as 
serves  best  for  the  King,  and  as  is  agreeable  with  order  and 
convenience,  for,  when  the  words  stand  indifferently,  and  may 
be  construed  one  way  or  other,  that  which  is  most  convenient 
shall  be  taken.  And  it  is  most  convenient  that  things  appropriated 
to  the  Crown,  and  to  the  prerogative  royal,  should  tarry  with 
the  Crown,  and  not  be  severed  from  it  without  special  words; 
[  *30S  ]  and  that  words  in  patents  *to  subjects  shall  make  such  things  to 
pass  as  are  proper  for  and  suitable  to  subjects.  And  for  this, 
among  other  reasons,  a  grant  by  the  King  of  all  and  singular 
mines  within  certain  lands,  was  held  to  pass  base  mines  only, 
such  as  copper,  lead,  &c.,  not  mines  royal,  of  gold  and  silver. 

In  the  case  now  before  the  Court,  the  letters  patent  grant  the 
King's  manor  and  town  of  Aulton,  the  King's  hundred  of  Aulton, 
with  its  rights,  and  all  other  things  to  the  said  manor  and 
hundred  belonging ;  and  also  grants,  that  Sir  Richard  Tichbome, 
his  heirs  and  assigns,  should  for  ever  thereafter  have  free  warren 
and  free  chase  in  all  their  demesne  lands  in  the  hundred,  manor, 
town,  tenements,  and  hereditaments  aforesaid,  and  in  all  other 
lands  and  woods  being  in  the  same  hundred,  manor,  town, 
tenements,   and  hereditaments,   although    the    same   demesne 

(1)  3  Co.  Rep.  9  b;   Sav.  70;   9  (2)  Davis,  61. 

Co.  Eep.  29  b;   10  Co.  Eep.  63  a,  (3)  P.  333. 

113  b ;  Dav.  55 ;  Plow.  333,  334. 
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lands,  and  other  lands  or  woods,  be  within  the  King's  forest;        A.-Q. 
80  that  none  of  the  King's  ofl&cers  should  enter  the  hundred,      pabsons* 
manor,  town,  demesne  lands,  or  other  lands,  woods,  tenements, 
or  hereditaments,  to  chase  therein,  &c.,  without  license  from 
Sir  Eichard  Tiehborne,  his  heirs  or  assigns. 

What,  then,  is  the  effect  of  the  grant  of  free  warren  within 
their  demesne  land?  And  what  the  effect  of  the  grant  in  all 
other  lands  and  woods  in  the  hundred,  manor,  town,  tenements, 
and  hereditaments  ? 

It  was  pressed  in  the  argument,  that  all  their  demesne  lands 
meant  all  the  lands  within  the  hundred,  &c.  of  which  Sir  Bichard 
Tiehborne  was  seised  in  fee  ;  and  that,  then,  the  other  lands  and 
woods  would,  of  necessity,  mean  the  lands  and  woods  of  the 
Crown,  because  the  King  could  not  grant  free  warren  or  free 
chase  de  novo  over  the  lands  of  a  third  person.  Let  us  see, 
then,  whether  we  are  at  liberty  to  say  that  this  is  the  sense  in 
which  the  words  "  demesne  lands  "  are  used  in  this  charter ;  for, 
if  we  are  not,  the  other  lands  and  woods  will  not  mean,  of 
necessity,  the  lands  and  woods  of  the  Crown,  but  will  be  satisfied 
by  being  *applied  to  other  lands  of  Sir  Richard  Tiehborne,  within  [  •304  ] 
the  limits. 

Bracton  (1)  treats  of  the  question,  "  Quid  sit  dominicum,'*  and 
considers  it  as  having  various  meanings.  "  Item,  dominicum 
accipitur  multipliciter.  Est  autem  dominicum  quod  quis  habet 
ad  mensam  suam  et  proprie,  sicut  sunt  Bordlandes  Anglice. 
Item,  dicitur  dominicum  villenagium  quod  traditur  villanis, 
quod  quis  tempestive  et  intempestive  resumere  possit  pro 
voluntate  sua  et  revocare.  Item,  potest  dici  dominicum  de  quo 
quis  habet  liberum  tenementum,  et  alius  usum  fructum.  Item, 
dici  poterit  dominicum  de  quo  quis  habet  liberum  tenementum, 
et  alius  custodiam.  Eodem  modo  dici  poterit  dominicum,  de  quo 
quis  habet  liberum  tenementum  et  alius  curam  ;  sicut  dicitur  de 
custode  et  curatore,  et  unde  unus  datur  a  jure,  et  alius  ab  homine. 
Et  generaliter  quaUtercunque  quis  feoffatus  fuerit  in  quacunque 
hora,  in  feodo  sibi  et  hseredibus  suis,  vel  si  ex  causa  successionis, 
ita  quod  assisam  novse  disseysinsB  habere  posset  si  ejectus  esset 
dum  viveret,  competit  haeredibus  suis  assisa  mortis  antecessoris 
(I)  Lib.  4,  tr.  3,  c.  9,  s.  5,  fol.  263  a. 
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A.-G.  post  mortem  suam  si  sey situs  moriatur.  Et  sciendam  quod 
Pabuons.  dominicum  dicitur,  ad  differentiam  ejus  quod  tenetur  in  servitio, 
et  unde  dicitur  tota  die,  quod  videndum  erit  quid  quis  teneat  in 
dominico,  et  quid  in  servitio.  Et  regulariter  verum  est,  quod 
dominicum  dici  potest,  omne  illud  tenementum  de  quo  antecessor 
obiit  seysitus  ut  de  feodo,  sive  cum  usufructu  vel  sine,  et  de  quo 
si  ejectus  esset  dum  viveret,  recuperare  posset  per  assisam  novsB 
disseysinas  licet  alius  inde  haberet  usumfructum,  et  unde  ad 
declarationem  seysinse  antecessoris  statim  competit  hseredi  assisa 
mortis  antecessoris  si  impeditus  fuerit,  ut  seysinam  habeat  de 
tenemento  sicut  antecessor  suus  habuerit,  et  quod  ad  hseredem 
recognoscatur,  salvo  firmario  termino  suo,  &c.  &c.  Item^  unus 
tenere  poterit  in  feodo  quoad  servitium,  sicut  dominus  capitalis 
[  •305  ]  et  non  in  dominico,  *et  alius  in  feodo  et  in  dominico  et  non  in 
servitio,  sicut  libere  tenens  alicujus,  &c.,  &c."  Bracton,  there- 
fore, speaks  of  the  word  (demesne)  "  dominicum,"  as  applying — 
first,  to  what  a  man  has  in  his  own  hands,  for  his  own  table  and 
support ;  secondly,  to  what  he  has  in  the  hands  of  his  villein ; 
and,  afterwards,  more  extensively,  to  whatever  he  holds  in  fee. 

Fleta,  which  was  written  about  a  century  after  Bracton  (that  is, 
1840),  seems  to  have  had  Bracton  in  view,  and  to  have  corrected 
him  (i) :  ''  Dominicum  autem  multipliciter  accipitur.  Est  autem 
dominicum  proprie  terra  ad  mensam  assignata,  et  villenagium 
quod  traditur  villanis  ad  excolendum,  et  terra  precarie  dimissa 
quae  tempestive  et  pro  voluntate  domini  poterit  revocari,  et  sicut 
est  de  terra  commissa  tenenda  quamdiu  commissori  placuerit. 
S.  19 — Poterit  etiam  dici  dominicum  de  quo  quis  habet  liberum 
tenementum,  et  alius  usumfructum,"  (curam,  &c.,  as  in  Bracton). 
S.  20 — "Dominicum  etiam  dicitur  ad  differentiam  ejus  quod 
tenetur  et  in  servitio.  Dominicum  est  omne  illud  tenementum 
de  quo  antecessor  obiit  seisitus  ut  de  feodo,  &c." 

Spelman,  besides  referring  to  the  passage  from  Bracton, 
says,  "  Dominicum  etiam  vox  forensis  est  et  multiplex,  Gallis 
domanium,  Italis  demanium,  Anglis  the  demaine,  quod  nonnulli 
perperam  scribunt  demeane  et  demesne,  ac  si  a  Gal.  de  mesne," 

(1)  Lib.  5,  c.  5,  s.  18.     [The  date      tion  of  Bracton  is  not  apparent  to  the 
here  ascribed  to  Fleta  is  about  forty      present  editor. — F.  P.] 
years  too  late.    The  supposed  correc- 
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that  is,  "  sui  ipsius  proprium,  non  a  Latino  dominico  nasceretur.  A..G. 
Dominicum  dicitur  patrimonium  domini,  atque  idem  quod  pamoks. 
dominium.  Nostri  vero  forenses  recentiores  solummodo  pene 
utuntur,  vel  ad  significandam  fundi  proprietatem,  vel  manerii 
partem,  hoc  est,  terras  et  prsedia  quse  dominus  hsereditarie 
non  tradit  suis  tenentibus,  sed  aut  suipsius  manibus  retinuit, 
aut  ad  annos  aliquot,  sive  voluntatem  elocavit.  Vulgo,  terrse 
dominicales,  demaine  landes."  Ducange,  in  his  Glossary,  thus 
explains  dominicum :  Dominicum — proprietas  domanium,  *quod  [  *306  ] 
ad  dominium  spectat,  quo  dominus  ad  propriam  alendam 
familiam  fruitur.  Unde,  Anglis  dominicum  definitur  quod  quis 
habet  ad  mensam,  sicut  sunt  prsedia  quae  Bordlandes  iidem 
vocant ; "  and  he  refers  to  the  passages  from  Bracton  and 
Fleta.  He  also  refers  to  Cowell — "Dominicum  est  tota  ilia 
terra  intra  manerium  quod  dominus  feudi,  aut  in  manibus  suis 
retinet,  aut  saltem  ad  annos,  aut  voluntatem  suam  juxta  con- 
suetudinem  manerii,  aliis  locat."  Lord  Coke  says  (i) — "  Domi- 
nicum is  not  only  that  inheritance  wherein  a  man  hath  proper 
dominion  or  ownership,  as  it  is  distinguished  from  the  lands 
which  another  doth  hold  of  him  in  service,  but  that  which  is 
manually  occupied,  manured,  and  possessed,  for  the  necessary 
sustentation,  maintenance,  and  supportation  of  the  lord  and  his 
household,  and  savoureth  de  domo,  of  the  house,  either  ad  mensam^ 
for  his  or  their  board  and  sustentation,  or  is  manually  received 
(as  rents)  for  bearing  or  defraying  of  necessary  charges,  public 
or  private.  Of  these,  says  our  author,  he  should  plead,  that  he 
is  seised  in  dominico  siio  ut  de  feodoy  i.e.  de  feodo  dominicali,  sen 
terra  dominicali  seu  redditu  doininicali^  which  is  as  much  as  to 
say,  demeyne  or  demaine,  of  the  hand,  i.  e.  manured  by  the  hand, 
or  received  by  the  hand,  and  therefore  he  calleth  it  manual 
occupation,  possession,  or  receipt.  And  in  Domesday,  demesne 
land  is  called  inland,  as,  for  example,  4  bovata^  terra  de  inland, 
ct  10  hovatas  in  seriitio.''  In  this  passage  it  is  obvious,  that, 
when  he  speaks  of  that  wherein  a  man  hath  proper  dominion  or 
ownership,  he  is  speaking  of  what  he  holds  as  lord,  not  of  what 

(1)  Co.Litt.  17a.  [The Court, mis-  from  "in  demesne"  is  not  the  free- 
led  by  Coke,  g09s  wrong  here  about  hold  or  leasehold  tenant  but  his  lord : 
holding  *  *  in  service."  The  person  said  "in  service  "  being  equivalent  to  the 
to  hold  **in  service"  as  distinguished  modem  **  in  reversion." — F.  P.] 
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A.-a.  he  may  hold  of  another  lord,  and  therefore  holds  in  servitio ;  for, 
PAB80N8.  ^6  speaks  of  such  land  as  distinguished  from  what  another  holds 
of  him  in  Bcrvitio,  (and,  unless  he  were  lord,  no  one  could  hold 
of  him) ;  he  speaks  of  what  he  keeps  in  hand,  as  kept  for  the 
necessary  support  of  the  "  lord  "  (that  is,  himself)  and  his  house- 
[  •307  ]  hold ;  *and,  in  speaking  of  the  demesnes  as  inland,  he  puts 
in  opposition  to  them  what  is  in  servitio.  In  his  Complete  Copy- 
holder, Lord  Coke  applies  the  same  term  "  inland  "  to  demesnes, 
and  gives  such  an  explanation  of  the  word  "  demesnes  "  as  seems 
to  shew  clearly  that  it  cannot  admit  of  the  large  construction  for 
which  the  defendant  here  contends — that  is,  ''  all  the  lands 
within  the  hundred,"  &c.,  of  which  Sir  Richard  Tichbome  was 
seised  in  fee — but  that  it  was  to  be  confined  to  what  were  within 
his  manor,  and  whereof  he  was  lord.  The  Saxons,  he  says  (i), 
had  manors  in  substance  nothing  diflfering  from  ours ;  they 
wanted  neither  demesnes  nor  services.  Their  demesnes  they 
termed  **  inlands,"  because  the  lords  kept  them  in  their  own 
hands,  and  enjoyed  them  in  their  own  possession.  Their 
services  they  termed  "utlands,"  because  those  were  in  the 
manurance  and  occupation  of  certain  tenants,  &c.  &c.  In 
sect.  11,  he  gives  a  distinct  explanation  of  the  word  "demesne." 
"Demesne,"  he  says,  "termed  in  Latin,  deinanium,  dojnaniiini, 
or  do7ninicum,  is  taken  in  a  double  sense,  proprie  et  improprie  ; 
proprie,  for  that  land  which  is  in  the  King's  own  hands — 
domanium  est  illud  quod  consecratum,  unitum,  et  incorporatum 
est  Regise  Coronee.  Take  domxinium  in  this  sense,"  he  says, 
"and  then  you  exclude  all  common  persons  from  being  seised  t« 
dominico;  for,  admit  the  King  pass  over  (that  is,  grant  away) 
the  demesne  lands,  as  soon  as  they  come  into  a  common  person's 
hands,  desinunt  esse  terr<e  dominicales ;  for,  though  the  King's 
patentee  hath  the  land  granted  to  him  and  to  his  heirs,  yet, 
coming  from  the  King,  it  must  necessarily  be  holden  of  the  King ; 
but  it  is  contrary  to  the  nature  of  demesne  lands  to  be  holden  of 
any."  S.  12 — "  Then,  by  this  it  appeareth,  that  those  lands  are 
termed  improperly  demesne,  which  are  in  the  hands  of  an 
[  •308  ]  inferior  lord  or  tenant,  *nor  can  such  a  one  in  propriety  of 
speech  be  said  to  stand  seised  of  any  land  whatsoever  in  dominico 

(1)  Sect.  2. 


VOL.  xxxvn.]     1832.    EX.     2  CR.  «fc  J.  808—809.  7^7 

sua ;  but,  if  you  observe  narrowly  the  manner  of  pleadings,  the  A.-G. 
words  are  used  in  a  proper  sense,  for  you  shall  never  find  that  an  pabsons. 
inferior  lord  or  tenant  will  plead  that  he  is  simply  seised  in 
dominico,  but  still  with  this  addition,  in  doininico  suo  ut  defeodo  ; 
and  that  very  aptly,  for  this  word  '  fee '  implieth  thus  much,  that 
his  estate  is  not  absolute,  but  depending  upon  some  superior 
lord.  Therefore,  we  conclude  with  the  feudists,  that  a  common 
person  may  aptly  be  said  to  stand  seised  in  feodo,  or  in  dominico 
suo  ut  defeodo,  but  improperly  in  dominico  simply  "  (i).  He  then 
refers  to  Brae  ton  and  Fleta ;  and,  after  notice  that  copyholds  are 
parcel  of  the  lord's  demesnes,  he  concludes  (2)  that  those  lands 
alone  can  properly  be  of  the  lord's  demesnes  (if  any  lands  in  the 
possession  of  inferior  lords  may  properly  challenge  that  name), 
which  the  lord  reserveth  in  his  own  hands  for  the  maintenance 
of  his  own  board  or  table,  be  it  his  waste  ground,  his  arable 
ground,  his  pasture  ground,  &c.  Sir  William  Blackstone  (3)  takes 
the  distinction  noticed  in  the  argument,  between  demesne  and 
tenemental  lands,  and  describes  the  demesnes  as  lands  which  the 
lord  of  a  manor  kept  in  his  own  hands  for  the  use  of  his  family ; 
and  they  were  called  terra  dominicalea,  or  demesne  lands,  being 
occupied  by  the  lord,  or  dominus  maneriiy  and  his  servants. 

Upon  these  authorities,  we  think  we  are  fully  warranted  in 
saying,  that,  though  the  word  "  demesne  "  may  in  some 'cases  be 
applied  to  any  fee-simple  lands  a  man  holds,  yet  it  is  more 
correct  and  usual  to  apply  it  to  the  lands  of  a  manor,  which  the 
lord  of  that  manor  either  actually  has,  or  potentially  may  have, 
in  propriis  manihus. 

The  effect  of  the  grant  in  question  will  then  be  perfectly  *clear.  [  •809  ] 
It  will  have  conferred  upon  Sir  Richard  Tichborne,  his  heirs  and 
assigns,  a  right  of  free  warren  and  free  chase  in  those  lands 
within  the  manor  of  Aulton,  which  Sir  R.  Tichborne  had,  as  lord 
of  that  manor,  under  the  description  of  his  demesne  lands ;  and 
it  will  have  conferred  upon  them  a  similar  right  in  whatever 
tenemental  lands  Sir  R.  Tichborne  then  held  in  fee,  either  of  the 
King,  or  of  any  lord,  within  the  limits  mentioned  in  the  grant ; 
but  it  will  have  conferred  no  other  right.  No  other  right,  then, 
will  have  been  conferred  by  implication,  and  the  anomaly,  not  to 

(1)  Sect.  12.  (2)  Sect  14.  (3)  Vol.  2,  p.  90. 
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A..0.         say  the  indecorum,  of  a  subject's  right  to  free  warren  and  free 

Pabsonb.      chase  in  the  lands  of  the  Grown,  whilst  in  the  occupation  of  the 

Crown,  will  not  have  occurred.    We  have  not  noticed  the  case  of 

Carr  v.  Smith,  referred  to  upon  the  argument,  because  we  think 

this  case  sufficiently  clear  upon  the  grounds  we  have  mentioned. 

Judgment  for  the  Attorney-General. 


i8»2.  BOYCE  V.  HANNING(l). 

&teh.  of       (2  Crompton  &  Jei-vis,  334—344 ;  S.  C.  2  Tyrwh.  327 ;  1  L.  J.  (N.  S.)  Ex.  123.) 
Pleat, 
r  33^  1  A  power  of  sale  in  a  settlement,  over-riding  estates  in  fee,  to]  be 

exercised  (by  the  trustees  in  whom  the  estates  were  vested  in  fee),  with 
consent  of  tenant  for  life,  during  his  life,  and,  after  his  death,  at  the 
discretion  of  the  trustees  for  the  time  being,  is  a  valid  power  to  be 
exercised  by  the  original  trustees  during  the  life  of  the  tenant  for  life. 

The  following  case  was  sent  by  his  Honour  the  Master  of  thb 
Bolls,  for  the  opinion  of  this  Court : 

The  plaintiff,  Edward  Williams,  being  seised  of  or  well 
entitled  to  a  messuage,  hereditaments,  and  premises,  called 
Shortridge,  situate  in  the  parish  of  Brickland,  certain  indentares 
of  lease  and  release,  bearing  date  on  or  about  the  18th  and  19th 
days  of  December,  in  the  year  1828,  the  latter  made  between  the 
plaintiff  Edward  Williams,  of  the  first  part,  the  plaintiff 
Susannah,  now  his  wife,  of  the  second  part,  and  the  plaintiffs 
Henry  Boyce  and  George  Mill,  of  the  third  part,  were  duly 
executed  by  all  the  said  parties,  whereby  the  said  plaintiff^ 
Edward  Williams,  did  convey  unto  the  said  plaintiffs  Henry 
Boyce  and  George  Mill,  and  their  heirs,  the  said  messuage  and 
tenements,  hereditaments  and  premises,  to  hold  to  them  and 
their  heirs,  to  the  uses  following,  (viz.)  until  the  solemnization 
of  the  then  intended  marriage  (between  the  said  Edward  Williams 
and  Susannah)  to  the  uses  then  subsisting  therein ;  and  after  the 
solemnization  thereof  (and  which  event  hath  happened),  to  the 
use  of  the  said  Edward  Williams  and  his  assigns  during  his  life, 
without  impeachment  of  waste ;  with  remainder  to  the  use  of  the 
said  plaintiffs  Henry  Boyce  and  George  Mill  and  their  heirs, 

(1)  Followed  by  Wood,  V.-C,  in  Lwd  Suddty  and  Baines  A  Co,  '94, 
LanUbery  v.  Collier  {1866)  2  Kay  &  J.  1  Ch.  334,  63  L.  J.  Ch.  194,  70  L.  T. 
709,  25  L,  J.  Ch,  672.    And  see  In  re      549.— E.  C. 
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during  the  life  of  the  said  Edward  Williams,  in  trust,  to  preserve  Boycb 
contingent  remainders ;  and  after  the  decease  of  the  said  plaintiff,  KAKsisa. 
Edward  Williams,  then  to  the  use,  intent,  and  purpose  that  the 
said  plaintiff  Susannah,  his  wife,  if  then  living,  might  receive 
the  yearly  charge  of  251.  per  annum  for  her  life,  and,  subject 
thereto,  to  the  use  of  all  or  such  one  or  more,  (exclusively  of  the 
other  or  others)  of  the  children  or  remoter  issue  of  the  said 
plaintiff,  Edward  Williams,  by  the  said  plaintiff,  Susannah  his 
wife,  at  such  times,  for  such  estates  and  interests,  as  the  said 
Edward  Williams  and  Susannah  his  wife  should,  as  therein 
mentioned,  jointly  appoint ;  and,  in  default  of  such  *joint  [  'sss  ] 
appointment,  then  as  the  survivor  of  them  should  in  manner 
therein  mentioned  appoint ;  and  in  default  of  such  appointment, 
and  subject  thereto,  to  the  use  of  all  the  children  of  the  said 
Edward  Williams  by  the  said  Susannah  his  wife,  their  heirs  and 
assigns  for  ever,  in  equal  shares,  as  tenants  in  common;  and, 
if  any  one  or  more  of  such  children  should  die  under  the  age  of 
twenty-one  years,  without  leaving  issue,  then,  as  to  the  share  or 
shares  of  the  child  or  children  so  dying,  as  well  original  as 
accruing  by  virtue  of  that  provision,  to  the  use  of  the  other  or 
others  of  the  said  children,  and  his,  her,  or  their  heirs  and 
assigns  for  ever,  if  more  than  one,  in  equal  shares,  as  tenants  in 
common ;  and,  if  there  should  be  no  child  of  the  said  Edward 
Williams  by  the  said  Susannah  his  wife,  or,  being  such,  if  he, 
she,  or  they  should  die  under  the  age  of  twenty-one  years, 
without  leaving  issue,  then  to  the  use  of  the  said  plaintiff, 
Edward  Williams,  his  heirs  and  assigns  for  ever.  And  in  the 
said  indenture  of  release  there  is  contained  a  power  for  the  said 
Edward  Williams,  during  his  life,  and,  after  his  death,  for  the 
trustees  or  trustee  for  the  time  being,  during  the  minority  of  any 
child  or  children  of  the  said  marriage,  who,  by  virtue  of  the 
limitations  therein,  should  be  entitled  to  any  estate  of  inheritance 
in  the  said  hereditaments,  to  lease  all  or  any  part  of  the  said 
hereditaments  for  any  term  not  exceeding  twenty-one  years; 
and  a  further  power,  which,  so  far  as  it  is  material,  is  in  the 
words  and  to  the  purport  and  effect  following ;  that  is  to  say — 
"  Provided  further,  that  it  shall  be  lawful  for  the  trustees  or 
trustee  for  the  time  being,  with  the  consent  in  writing  of  the 
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Boi^os  said  Edward  Williams  and  Susannah  Mill,  or  of  the  survivor  of 
Hanking,  them,  and,  after  the  decease  of  such  survivor,  at  the  discretion 
of  the  trustees  or  trustee  for  the  time  being,  to  sell  all  or  any 
part  of  the  said  hereditaments  hereby  appointed,  granted,  and 
released,  to  any  person  or  persons  whomsoever,  not  excepting  the 
said  Edward  Williams  and  Susannah  Mill,  for  such  price  as  to 
such  trustees  or  trustee  shall  seem  reasonable ;  and,  for  effecting 
[  •336  J  such  *sale  by  any  deed  by  them  or  him  legally  executed,  to 
revoke  all  or  any  of  the  uses,  trusts,  powers,  and  premises 
herein  declared  and  contained  concerning  the  hereditaments  so 
sold ;  and  by  the  same  or  any  other  deed  so  executed,  to  appoint 
any  new  uses,  trusts,  or  estates  thereof."  And  by  the  said 
indenture  it  was  provided,  that  the  trustees  or  trustee  for  the 
time  being  should  apply  the  money  to  arise  by  every  such  sale, 
in  or  towards  satisfaction  of  the  principal  sums  of  money  (if  any) 
then  a  charge  upon  the  said  premises,  and  to  invest  the  surplus 
in  the  purchase  of  other  freehold,  leasehold,  or  copyhold  here- 
ditaments, to  be  settled  to  the  same  uses  and  under  the  same 
powers  as  are  therein  contained  concerning  the  hereditaments  so 
sold,  and,  until  the  money  should  be  so  applied,  to  invest  the 
same  in  Government  or  real  securities.  And  by  the  said  inden- 
ture it  was  further  provided,  that,  after  the  decease  of  the  said 
Edward  Williams,  and  until  his  child  or  children  by  the  said 
plaintiff,  Susannah  his  wife,  should  be  of  the  age  of  twenty-one 
years,  the  said  trustees  or  trustee  should  apply  the  yearly  rents 
and  profits  of  the  said  hereditaments  for  or  towards  their  main- 
tenance and  education  ;  and  that  it  should  be  lawful  for  the  said 
trustees  or  trustee  for  the  time  being,  after  the  decease  of  the 
said  Edward  Williams,  or,  in  his  lifetime,  with  his  consent  in 
writing,  to  raise  out  of  the  said  hereditaments  such  sum  as 
therein  mentioned,  for  each  such  child  as  aforesaid,  and  the  issue 
of  such  child,  and  to  apply  the  same  for  their  advancement 
during  their  minority,  as  therein  mentioned.  And  it  was  further 
provided,  that  the  receipts  of  the  trustees  or  trustee,  for  any 
money  payable  to  them  or  him  under  the  provisions  therein- 
before contained,  should  effectually  discharge  the  persons  paying 
the  same.  And  it  was  by  the  said  indenture  further  provided, 
that,  as  often  as  any  of  the  present  or  subsequent  trustees,  or 
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their  or  his  heirs,  executors,  administrators,  or  assigns  should        Botob 
die,  or  decline,  or  become  incapable  to  act,  it  ^should  be  lawful     HANiaNo. 
for  the  said  Edward  Williams,  during  his  life,  and,  after  his       [  '387  ] 
decease,  for  the  said  Susannah  his  wife,  if  living,  and,  after  the 
decease  of  both  of  them,  then  for  the  surviving  or  continuing 
trustees  or  trustee,  or  his  or  their  executors  or  administrators,  by 
deed  to  appoint  any  new  trustee  or  trustees ;  and  all  the  trust 
estates  then  subject  to  the  trusts  aforesaid,  should  be  thereupon 
effectually  vested  in  such  new  trustees  or  trustee,  either  solely 
or  jointly  with  the  surviving  or  continuing  trustees  or  trustee,  as 
occasion  should  require,  to  the  uses  and  upon  the  trusts  therein- 
before declared,  or  such  of  them  as  should  be  then  subsisting; 
and  that  every  new  trustee  should  have  all  the  powers  of  the 
trustee  in  whose  room  he  should  be  substituted. 

The  plaintiffs  had,  under  the  power  of  sale  before  set  forth, 
contracted  with  the  defendants  for  the  sale  to  them  of  the  before- 
mentioned  messuages  and  premises.  The  question  for  the  opinion 
of  the  Court  was,  whether,  under  the  said  power  of  sale,  the 
plaintiffs  Henry  Boyce  and  George  Mill,  with  such  consent  of  the 
other  plaintiffs  as  required  by  the  said  power,  could  sell  and  make 
a  valid  assurance  of  the  said  premises  to  the  said  defendants  ? 

W.  Rogers,  for  the  plaintiffs : 

The  question  is,  whether  the  power  of  sale  given  to  the  trustees, 
or  rather  the  grantees  to  uses,  is  void,  by  the  rule  against  per- 
petuities. It  may  be  conceded  that  a  power  of  sale  unrestricted 
to  the  limits  of  the  rule  as  to  perpetuities,  and  overriding  an 
estate  in  fee,  is  void.  The  older  settlements  where  estates  tail 
are  introduced  are  free  from  the  objection,  because  the  children 
can  bar  the  estate  tail,  and  get  rid  of  the  effect  of  the  power  by 
suffering  a  recovery ;  but  in  many  modem  settlements  it  has  been 
thought  preferable  to  give  the  children  a  fee,  and  to  insert  general 
powers  of  sale ;  and  those  settlements  are  not  guarded  against 
the  question  *of  the  powers  of  sale  violating  the  rules  against  [  •338  ] 
perpetuities ;  and,  therefore,  the  point  raised  in  this  case  is  one 
of  great  importance.  It  is  said,  where  the  limitation  is  to  the 
children  in  fee,  that  as  they  cannot  get  rid  of  the  power  by 
suffering  a  recovery,  the  power  is  void  ;  but  it  should  be  observed. 
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BoTCE  that  a  power  of  sale  does  not  seem  to  be  within  the  mischief 
HAiraiirG.  intended  to  be  prevented  by  the  rule  against  perpetuities,  as  in 
the  ordinary  case  of  a  springing  use  or  executory  devise,  for  in 
effect  such  a  power  assists  alienation  instead  of  preventing  it. 
But  it  is  submitted  that  in  the  present  case  the  power  is  divisible 
and  good  pro  tanto.  It  is  in  the  nature  of  two  distinct  powers ; 
first,  one  for  the  life  of  the  tenant  for  life,  and  to  be  executed 
with  his  consent,  that  is  in  effect  by  the  tenant  for  life.  And 
secondly,  a  distinct  power  to  the  trustees  after  the  death  of  the 
tenant  for  life  without  consent.  No  question  arises  at  present 
on  the  second  branch.  An  instance  of  a  similar  division  of  a 
general  power  occurs  where  the  limitation  is  to  the  children  in 
tail,  for  it  has  never  been  supposed  for  a  moment  that  the  power 
would  be  good  after  the  extinction  of  the  estate  tail(i).  So,  in 
the  present  case,  it  may  be  good  during  the  life  of  tenant  for  life, 
and  bad  after  his  decease.  During  the  life  of  the  tenant  for  life 
the  power  is  to  be  executed  with  consent,  as  provided  by  the 
deed.  If  the  power  stopped  there,  no  doubt  could  be  entertained 
but  that  it  would  be  good ;  why  then  should  it  not  be  good  to  that 
extent  at  all  events,  whether  good  or  not  afterwards  ?  The  power 
may  also  be  divisible  as  to  the  persons  to  whom  it  is  given,  that 
is  to  say,  it  may  be  good  as  to  the  person  to  whom  it  is  given, 
and  bad  as  to  his  heirs.  The  question  now  raised  has  never  been 
decided.  The  case  of  Ware  v.  Polhill  (2)  will  be  relied  on  for  the 
[  *^^9  J  defendants — that  was  a  case  in  *which  leasehold  estates  were 
bequeathed  in  trust  to  pay  the  rents  and  profits  to  the  persons 
for  the  time  being  entitled  under  the  limitations  of  real  estate 
devised  in  strict  settlement,  with  power  to  the  trustees  at  any 
time  with  consent  of  the  persons  so  entitled,  or,  if  minors,  at 
their  own  discretion,  to  sell  and  invest  the  produce  in  real  estate 
to  the  same  uses ;  and  the  Lord  Chancellor  held  that  the  power 
was  bad.  In  that  case,  however,  the  first  tenant  for  life  being 
dead,  the  question  was,  whether  such  power  could  be  executed 
after  the  death  of  the  tenant  for  life,  the  grandchild  being  entitled 
to  the  absolute  interest  in  the  leaseholds,  which,  being  limited,  so 
as  to  create  an  estate  tail  in  real  estate,  vested  absolutely  in  the 
quasi  tenant  in  tail?  The  Court  said,  that  being  bad  to  the 
(1)  Prest.  Abstracts,  158.  (2)  8  E.  B.  144  (11  Ves.  257). 
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extent  in  which  it  was  given,  you  cannot  model  it  to  make  it        Botcb 

good;    which  was  quite  true  when   the   absolute   interest  had     hanning. 

vested.     The  question,  therefore,  has  never  been  decided,  and 

is  now  for  the  first  time  to  be  adjudicated  upon  ;  and,  therefore, 

in  the  absence  of  authorities,  it  must  be  decided  upon  principle. 

The  doctrine,  contended  for  on  the  part  of  the  plaintiffs,  is  to 

be  found  in  Sugden  on  Powers  (i).     That  learned  author  comes 

to  the  conclusion,  that,  instead  of  tying  up  property,  such  a 

power  enables  the  alienation  of  property. 

(Batlet,  B.  :  It  enables  the  trustees  to  sell,  but  the  owner  in 
fee,  who  would  otherwise  be  able  to  sell,  is  incapacitated.) 

Routledge  v.  Dorrill  (2)  shews  that  a  power  may  be  good  and 
bad  according  to  the  objects  of  the  appointment,  that  is,  good  as 
to  the  objects  within  the  limits  of  the  rule  as  to  perpetuities,  and 
bad  as  to  objects  beyond  those  *limits.  There  the  power  was  to  [  •340  ] 
appoint  to  children,  grandchildren,  or  issue,  so  that  it  would  apply 
to  some  objects  within,  and  to  some  without,  the  line  of  per- 
petuities. The  Court  held,  that  the  power  was  good  as  to  such 
issue  as  were  within  the  line.  That  then  was  a  power  to  do 
something  within  and  something  without  the  line  of  perpetuities ; 
and,  though  not  precisely  the  present  case,  it  shews  that  a  power 
is  divisible  so  as  to  be  good  in  one  respect  and  bad  in  another. 
In  the  present  case,  the  power  may  well  be  divided  into  two 
distinct  powers,  the  boundaries  of  which  are  clearly  defined  by 
the  life  or  lives  of  the  tenant  or  tenants  for  life. 

But  even  if  a  power  of  this  nature  cannot  be  divided  in  the 
manner  contended  for,  still  the  power  is  given  to  the  trustees 
or  trustee  for  the  time  being,  and  not  to  the  parties  notninatim, 
and  therefore  exists  only  during  the  trust ;  and  from  the  whole 
provisions  of  this  instrument,  it  may  be  gathered  that  the  power 
in  the  trustees  was  intended  to  be  confined  to  the  life  of  the 
tenant  for  life  and  the  minority  of  the  children,  so  as  to  be 
within  the  limits  of  the  rule  in  question.  There  is  no  one  pur- 
pose of  the  instrument  for  which  the  trustees  are  to  do  any  act 

(1)  P.    146,    3rd   edit. ;     and   see  (2)  2  E.  E.  250  (2  Ves.  J.  357 ; 

the  explanation  of  Ware  v.  Polhill,      and  see  Sug.  on  Powers,  147). 
Ihid.  145,  146.  ,  '  -       / 
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BoTCE  whatsoever  after  the  termination  of  the  minority  of  the  children. 
Hahnino.  So,  in  Doe  v.  Harris  (i),  where  a  power  to  sell  "  at  any  time  after 
my  death,"  was  given  to  the  trustees,  the  Court  of  King's  Bench 
held,  that  the  power  of  the  trustees  was  limited  to  the  minority  of 
the  infants,  during  which  only  they  had  duties  to  perform.  The 
power  there  was  as  general  as  it  well  could  be,  but  being  for  the 
benefit  of  the  children,  it  was  held  to  last  only  during  their 
minority.  Now,  in  the  present  case,  the  children  are  to  take 
absolutely  at  twenty-one;  and,  therefore,  there  is  no  interest 
or  power  in  the  trustees  after  that  period. 

[  341  ]  (Lord  Lyndhurst,  C.  B.  :  Suppose  a  child  died  before  twenty- 

one  leaving  issue.) 

Such  issue  would  take  in  fee,  the  estate  would  remain  in  him 
without  any  trust  remaining.  The  trust  would  be  at  an  end  ; 
that  is  the  effect  of  Doe  v.  Harris. 

(Bayley,  B.  :  In  that  case  there  was  an  express  limitation  to 
the  trustees  until  a  particular  period,  that  is,  until  the  children 
obtained  their  age  of  twenty-one  years.) 

Powers  of  this  description  must  be  limited  according  to  the 
duration  of  the  estate  and  interest  of  the  party  who  has  the 
power,  and  according  to  the  object  of  the  trusts  of  the  instrument. 

In  the  case  of  a  power  over-riding  an  estate  tail,  it  has  never 
been  supposed  that  the  power  continues  after  the  estate  tail  is 
barred.  It  is  said  by  the  defendant,  that  there  is  a  power  of 
appointing  to  the  issue,  which  may  create  estates  and  trusts 
to  have  duration  beyond  the  minority  of  the  children.  But  the 
answer  to  that  is,  that  the  plaintiff's  power  of  appointing  in  that 
manner,  in  the  present  case,  would  be  put  an  end  to  by  his  con- 
curring in  this  sale,  or,  in  fact,  will  never  be  capable  of  being 
executed  as  to  the  property  now  in  question. 

There  was  formerly  a  doubt  whether  a  power  to  appoint  to 
children,  was  not  in  the  nature  of  a  trust,  so  as  not  to  be 
capable  of  being  released.  In  Smith  v.  Death  {2),  the  Vice- 
chancellor  supported  the   doctrine  that  such  a  power  might 

(1)  2  Dowl.  &  By.  36.  (2)  21  B.  B.  314  (5  Madd.  371). 
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be  extinguished;  and  though  that  decision  has  been  doubted,        Botox 
the  latest  decision  has  supported  it  (i).  HANNina. 

By  concurring  in  the  present  sale,  there  would  be  an  extinguish- 
ment of  the  power  of  appointing  to  the  children,  so  as  to  create 
any  estate  or  trust  having  duration  beyond  the  minorities. 

Preston  y  for  the  defendants :  [  342  ] 

In  Roiuledge  v.  Dorrill,  the  Court  did  not  say  that  there  were 
two  distinct  powers,  or  that  the  power  could  be  divided,  so  as  to 
be  good  as  to  one  part,  and  bad  as  to  the  other ;  on  the  contrary, 
the  Court  decided  in  that  case  that  the  power  was  valid  in  toto, 
but  that  the  execution  of  it  in  favour  of  the  issue,  beyond  the  line 
of  the  rule  of  perpetuities,  was  bad.  It  was  decided  in  Routledge 
V.  DorriU,  that  the  appointment  to  the  children  or  grand-children 
was  good,  but  that  it  was  bad  to  the  tenant  for  life,  unborn  at  the 
date  of  the  instrument  creating  the  power,  with  remainder  to 
unborn  issue  as  purchasers,  because  every  execution  of  a  power 
takes  effect,  as  if  the  limitations  under  it  were  contained  in  the 
instrument  creating  the  power.  The  power  in  Routledge  v.  Dorrill 
was  admitted  to  be  good ;  the  question  was,  whether  the  execution 
was  good  in  part. 

In  Doe  V.  Harris,  there  was  no  question  as  to  the  validity 
of  a  power.  The  simple  question  in  that  case  was,  whether^ 
in  point  of  construction,  the  legal  estate  was  or  was  not  in 
the  trustees.  The  Court  was  of  opinion  that  it  was  not  in  the 
trustees;  and  to  meet  the  objection  taken,  they  said  that  the 
powers  were  limited  by  the  express  devise  of  the  freehold,  but 
no  question  arose  as  to  the  powers  being  good  or  bad. 

The  argument  for  the  plaintiff,  that  the  power  of  appointment 
to  the  children  and  issue  would  be  destroyed,  and  with  it  the 
power  of  creating  estates  or  trusts,  which  would  endure  beyond 
the  minorities  of  the  children,  to  which  it  is  contended  the  trusts 
are  confined,  depends  upon  Smith  v.  Death,  which  cannot  be  sup- 
ported ;  Lord  Eldon  and  Lord  Bedesdale  have  both  expressed 
their  surprise  at  it.  The  Court  of  Common  Pleas  decided  Badham 
v.  Mee  on  the  authority  of  Smith  v.  Death. 

(1)  See  Badham  y.  Mee,  7  Bing.  (1  Hubs.  &  Myl.  431);  Bickley  y. 
695;   Wut  y.  Bemey,  32  B.  B.  237      Quest,  1  Buss.  &  My].  440. 
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BoYCE  Suppose,  in  the  present  case,  that  the  tenant  for  life  died, 

Hanniko.  leaving  children  who  die  under  twenty-one,  leaving  infant  *i88ue, 
[  •343  ]  the  words  of  the  power  would  clearly  extend  to  such  a  case  ;  the 
case  might  be  carried  further  by  supposing  another  generation  ; 
but  it  is  sufficient  for  the  present  argument  to  put  the  case  of 
two  minorities,  which  might  keep  up  the  power  beyond  a  life 
or  lives  in  being  and  twenty-one  years. 

The  case  resolves  itself  into  this  simple  point,  whether  a 
limitation  of  one  such  power  can  be  split  into  two,  that  is,  one 
to  be  executed  during  the  lives  of  the  husband  and  wife,  the  other 
after  their  death. 

Why  are  the  lives  to  be  the  measure  of  such  a  power?  no 
distinct  estate  or  power  during  those  lives  is  given  to  the  trustees, 
but  their  power  is  one  power  under  one  limitation  ;  and  the  assent 
of  the  husband  and  wife  or  the  survivor  being  required  during 
their  lives,  and  after  their  death  the  discretion  being  vested  in 
the  trustees,  are  only  modifications  of  the  way  in  which  the  same 
power  is  to  be  executed  at  different  periods.  In  Ware  v.  Polkill  (i). 
Lord  Chancellor  Eldon  said,  that  upon  further  consideration,  as 
to  the  leasehold  estates,  he  thought  that  power  of  sale  was  void, 
for  it  might  travel  through  minorities  for  two  centuries.  And  if 
it  was  bad  to  the  extent  in  which  it  was  given,  you  cannot  model 
it  to  make  it  good. 

In  Lord  Southampton  v.  The  Marquis  of  Hertford  {2),  the 
Master  op  the  Rolls  said,  **  I  do  not  see  how  any  part  of  such 
a  trust  can  be  executed;'*  and,  in  commenting  upon  Ware  v. 
Polhill,  he  observed,  that  the  Chancellor  "held  the  power  of 
sale  to  be  void,  upon  the  ground  that  it  might  travel  through 
minorities  for  two  centuries ; "  and  added,  ''if  it  is  bad  to  the 
extent  in  which  it  is  given,  you  cannot  model  it  to  make  it  good." 

These  cases  shew  that  the  whole  power  is  bad,  and  did  not 
proceed  on  the  ground  of  the  execution  being  bad. 
[31]  In  BrxBtoxv  v.  Boothhy  (3)  the  power  was  bad,  because  it  did 

not  correspond  with  the  estate.  There  was  an  interest  beyond 
the  estate  tail.  If  the  power  had  been  to  take  effect  at  the 
expiration  of  the  estate  tail,  it  would  have  been  good,  but  being 

(1)  8  E.  E.  144  (11  Ves.  257).  54,  64). 

(2)  13  B.  E^  18,  22  (2  Yes.  &  B.       .   (3)  25  E.  E.  248  (2  Sim.  &  St  465). 
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to  take  e£fect  after  a  general  failure  of  the  issue  of  the  marriage,  Botob 
there  being  no  limitation  to  the  daughters  of  sons,  it  was  too  hannino. 
remote,  and  could  not  be  made  good  in  the  event.  It  is  impos- 
sible, without  a  very  forced  construction,  to  split  the  power  in 
the  present  case  into  two;  and,  if  that  cannot  be  done,  it  is 
clearly  void,  as  being  within  the  line  of  the  rule  against 
perpetuities. 

Rogers  was  heard  in  reply. 

Cur.  adv.  vvlU 

The  following  Certificate  was  afterwards  sent : 

"  This  case  has  been  argued  before  us.    We  have  considered 

it,  and  are  of  opinion,  that,  under  the  said  power  of  sale,  the 

plaintiffs,  Henry  Boyce  and  George  Mill,  with  such  consent  of 

the  said  plaintiffs  as  required  by  the  said  power,  can  sell  and 

make   a  valid    assurance  of    the    said  premises   to  the  said 

defendant. 

"Lyndhurst. 

"  J.  Baylby. 

"J.Vaughan." 


GLASCOTT  V.  CASTLE.  i832. 

(2  Crompton  &  Jervis,  365—356 ;  S.  C.  2  Tyrwh.  302  ;  1  L.  J.  (N.  S.)  Ex.  103 ;        ExcK  of 
1  Dowl.  Pr.  C.  317.)  Plea$. 

The  Court  will  refer  an  attorney's  bill  of  costs  to  be  taxed  by  the         L    »<>  J 
Master,  after  it  has  been  paid,  on  application  within  a  reasonable  time, 
without  shewing  circumstances  of  fraud  or  imposition. 

The  Sheriff  having  paid  the  costs,  after  an  attachment  for 
not  bringing  in  the  body — 

Knowles  obtained  a  rule  to  shew  cause  why  the  costs  should 
not  be  referred  to  the  Master  to  be  taxed. 

Against  which  Hoggins  now  shewed  cause : 
After  payment  of  an  attorney's  bill  of  costs,  it  is  only  under 

special  circumstances,  such  as  fraud  or  gross  imposition,  that 

the  party  is  entitled  to  refer  the  bill  to  be  taxed. 
B.R. — VOL.  xxxvn.  47 
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Glaboott     Batley,  B.  : 

V. 

Cabtle.  That  depends  on  the  time  when  the  application  is  made.    If 

[  3^6  ]       it  is  made  within  a  reasonable  time,  Judges  at  Chambers  are  in 

the  practice  of  directing  a  bill  to  be  taxed  as  a  matter  of  course. 

If  there  has  been  any  delay,  then  the  party  applying  must  shew 

fraud  or  imposition.    I  am  therefore  of  opinion,  in  this  case, 

that  as  the  Sheriff  has  paid  the  costs,  the  party  is  fairly  entitled 

to  have  the  bill  of  costs  taxed  by  the  Master. 

Rule  absolute. 


]^'  BIGGINS  V.  GOODE. 

JEtfch.  of       (2  Orompton  &  Jervis,  364—368 ;  S.  C.  2  Tyrwh.  447 ;  1  L.  J.  (N.  S.)  Ex.  129.) 
Pleas. 

r  gg^  n  In  case  for  selling  goods  distrained  for  rent  without  an  appraisement, 

the  measure  of  damages  is  the  value  of  the  goods  minus  the  rent  (1). 

Case  for  an  excessive  distress,  selling  without  appraisement, 
and  other  irregularities  in  conducting  the  distress  and  sale. 

At  the  trial  before  Garrow,  B.,  at  the  London  sittings  after 
last  Hilary  Term,  the  plaintiff  had  a  verdict  on  the  count  for 
selling  without  an  appraisement,  for  601. ,  the  value  of  the  goods 
sold  minus  the  rent  due,  with  leave  to  move  to  increase  the 
damages  to  90Z.,  the  whole  value  of  the  goods  sold. 

Bompas,  Serjt.  now  moved  accordingly : 

The  plaintiff  was  entitled  in  this  action  to  recover  the  whole 
value  of  these  goods.  They  were  sOld  without  any  proper 
appraisement.  The  sale  of  goods  distrained  for  rent  was 
authorized  by  the  statute  2  W.  &  M.  sess.  1,  c.  5.  Before  that 
statute,  the  sale  of  goods  taken  for  a  distress  was  wholly  illegal, 
and  made  the  distress  illegal  and  void,  and  the  taker  a  trespasser 
[♦365]  ab  initio,  and  clearly  liable  to  the  *whole  value  of  the  goods 
taken.  The  second  section  of  that  statute,  after  directing  how 
the  goods  shall  be  disposed  of  and  appraised,  enacts,  that  the 
landlord,  after  such  appraisement,  shall  and  may  lawfully  sell. 
Appraisement  is,  therefore,  a  condition  precedent  to  the  sale, 
by  the  express  words  of  that  statute. 

(1)  The  same  point  was  decided  at  Nisi  Prius,  in  KnotU  v.  Curtis  (1832) 
5  Oar.  &  P.  322. 
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(Baylby,  B.  :  The  question  does  not  turn  upon  that  statute,  Biooins 
but  on  the  11  Geo.  I[.  c.  19,  s.  19,  which  recites,  that  "  it  hath  goodb. 
sometimes  happened,  that,  upon  a  distress  made  for  rent  justly 
due,  the  directions  of  the  statute  of  W.  &  M.  have  not  been 
strictly  pursued;  but,  through  mistake  or  inadvertency  of  the 
landlord,  some  irregularity  or  tortious  act  hath  been  afterwards 
done  in  the  disposition  of  the  distress,  for  which  irregularity  or 
tortious  act  the  party  distraining  hath  been  deemed  a  trespasser 
a/>  initio,  and  in  an  action  brought  against  him  as  such,  the 
plaintiff  hath  been  entitled  to  recover  the  full  value  of  the  rent 
for  which  such  distress  was  taken."  And  it  then  proceeds  to 
enact,  ''  that,  where  any  distress  shall  be  made  for  any  kind  of 
rent  justly  due,  and  any  irregularity  or  unlawful  act  shall  be 
afterwards  done  by  the  party  or  parties  distraining,  &c.,  the 
distress  itself  shall  not  be  therefore  deemed  to  be  unlawful, 
nor  the  party  or  parties  making  it  be  deemed  a  trespasser  or 
trespassers  ah  initio ;  but  the  party  or  parties  aggrieved  by  such 
unlawful  act  or  irregularity  shall  or  may  recover  full  satisfaction 
for  the  special  damage  he,  she,  or  they  shall  have  sustained 
thereby,  and  no  more,  in  an  action  of  trespass,  or  on  the  case, 
at  the  election  of  the  plaintiff  or  plaintiffs.") 

In  Winterboume  v.  Morgan  (i),  the  Court  of  King's  Bench  held, 

on  the  construction  of  the  11  Geo.  II.,  that,  where  the  party 

distraining  continued  in  possession   of    the  goods    upon    the 

premises  for  fifteen  days,  and  during  the  four  last  was  removing 

the  goods,  he  was  liable  in  trespass ;  and  "^Le  Blanc,  J.,  said  (2)       [  '363  j 

in  that  case — "  All  that  the  Act,  as  I  conceive,  meant  to  say, 

was,  that  a  party  whose  entry  was  lawful  to  take  a  distress  on 

the  premises,  should  not  be  deemed  a  trespasser  ab  initio,  for 

any  subsequent  irregularity,  as  he  was  deemed  to  be  before  that 

Act."     The  11  Geo.  II.,  therefore,  did  not  affect  the  remedy  for 

any  subsequent  illegal  act,  but  merely  for  the  original  seizure, 

which  would,  without  that  provision,  have  become  a  trespass  by 

the  subsequent  irregularity.    It  is  not  contended  by  the  plaintiff, 

that  the  original  seizure  became  wrongful,  but  the  action  is  for 

selling,  and  selling  without  a  proper  appraisement  is  wrongful 

(1)  10  E.  B.  532  (11  East,  39d).  (2)  10  B.  B.  536  (11  East,  403). 
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BiooiKB  and  illegal.  The  statate  only  gives  the  power  of  sale  after 
GooDR.  appraisement.  The  case,  therefore,  is  that  of  a  sale  of  another 
man's  goods,  without  authority,  and  is  not  protected  by  the 
statute,  which  only  prevents  the  original  seizure  and  distress 
from  being  void  and  illegal,  by  reason  of  any  irregularity.  The 
sale  here  was  wholly  void,  as  in  the  case  of  the  growing  crops, 
in  Owen  v.  Legh  (i),  where  the  Court  of  King's  Bench  held  the 
sale  altogether  void. 

(Batlet,  B.  :  What  special  damage  do  you  suffer  by  the  sale 
being  made  without  an  appraisement?  The  landlord  had  a 
right  to  sell,  but  not  in  the  manner  in  which  the  sale  was  con- 
ducted. Your  interest  in  those  goods,  when  they  were  in  the 
landlord's  hands,  before  the  sale,  was  subject  to  the  landlord's 
right  for  the  rent  due.  Your  interest  could  only  be  in  the 
surplus  value  of  the  goods,  after  satisfying  the  rent.) 

The  right  to  replevy  was  lost  by  the  sale.  If  the  appraisement 
had  taken  place,  the  tenant  might  have  tendered  the  rent  if  he 
were  not  satisfied  with  the  amount  at  which  the  goods  were 
appraised.  The  appraisement  being  a  condition  precedent  to 
the  sale,  the  plaintiff  has  a  right  to  recover  for  what  the 
defendant  had  no  right  to  sell. 

[  867  ]       Lord  Lyndhurst,  C.  B.  : 

The  Act  expressly  says,  that  the  distress  shall  not  be  deemed 
unlawful.  If  the  distress  be  valid,  the  landlord  can  recover  his 
rent  under  that  distress,  and  your  interest  in  the  goods  distrained 
is  the  value  minus  the  rent.  If  the  tenant  has  sustained  any 
injury,  then  by  the  words  of  the  Act  he  is  entitled  to  receive 
satisfaction  for  the  special  damage  he  shall  have  sustained  by 
the  unlawful  act  and  irregularity,  and  no  more. 

Baylby,  B.  : 

This  is  a  plain  case.    If  the  statute  of  W.  &  M.  only  be 
looked  to  without  reference  to  the  provisions  of  the  11  Geo.  II., 
no  doubt  the  sale  would  be  unlawful  under  the  statute  of  W.  &  M. 
(1)  22  R.  E.  465  (3  B.  &  Aid.  470). 
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Bat  let  us  see  whether  the  statute  of  Geo.  11.  does  not  deal  with       Bioonra 

cases  where  the  original  distress  was  lawful,  but  where  there  has       goods. 

been  some  irregularity  or  unlawful  act  done  subsequently.    (The 

learned  Baron  here  referred  to  the  words  of  the  11  Geo.  11. 

c.  19,  s.  19.)     Now,  what  is  the  special  damage  which  the  party 

has  sustained  under  these  circumstances  ?    The  Act  says,  that 

the  distress  is  not  to  be  deemed  unlawful.     The  landlord  has 

distrained  for  40Z.  goods  worth  902.,  and  has  sold  them  without 

an  appraisement.    What  is  the  damage  then  which  the  party 

has  sustained  under  these  circumstances?    The  goods  unsold 

were  subject  to  the  lien  of  the  landlord.    The  owner,  therefore, 

had  an  interest  to  the  surplus  value  only,  that  is,  to  the  value 

minus  the  rent. 

Vauohan,  B.  : 

1  am  of  the  same  opinion,  and  1  think  that  the  present  is  one 
of  the  very  cases  which  the  Act  of  Parliament  intended  to 
remedy.  The  distress  is  not  to  be  deemed  void.  Therefore, 
under  a  valid  distress  the  party  distraining  has  been  guilty  of 
an  irregularity  in  the  sale;  the  owner  then  is  to  recover  his 
damage,  that  is,  the  full  value  of  the  goods  subject  to  the  rent. 

BOLLAND,  B.  :  [  868  ] 

1  am  of  the  same  opinion.  In  Wallace  v.  Kingii),  a  question 
arose  as  to  the  proper  constable  to  swear  the  appraiser  under 
the  11  Geo.  II.  The  Court  did  not  decide  that  question,  but 
they  held  that  trover  could  not  be  supported,  not  being  a  remedy 
which  could  be  pursued  since  the  11  Geo.  II.,  as  it  tended  to 
place  the  landlord  in  the  same  situation  as  before  the  passing 
of  the  Act,  by  considering  him  as  a  trespasser  ah  initio. 

Rule  re/used. 
(1)  1  H.  Bl.  13. 
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1832.  SINGLETON,  Executor,  v.  BARRETT. 

Jixeh.  0/       (2  Orompton  ft  Jervis,  3t»— 369;  S.  C.  2  Tyrwh. 409;  1  L.  J.  (N.  S.)  Ex.  134.) 

r  oQa\  Where  the  particulars  of  the  plamtifTs  demand  were  on  an  account 

stated,  *'  as  appears  by  a  memorandum  under  the  hand  of  the  defendant 
of  this  date,"  and  the  memorandum  was  inadmissible  for  want  of  a 
promissory  note  stamp :  Held,  that  the  account  stated  might  be  proTod 
by  other  evidence  than  the  memorandum.  Held,  also,  that  verbal 
evidence  was  admissible  of  an  admission  of  the  money  being  due,  and 
a  promise  to  pay  it  by  instalments,  though  such  admission  and  promise 
were  made  at  the  time  of  signing  the  memorandum,  and  were  embodied 
in  it. 

Debt  by  the  executor  of  William  Singleton,  for  use  and 
occupation,  and  on  an  account  stated  with  the  testator.  The 
particulars  of  the  plaintiff's  demand  were  on  an  account  stated 
between  the  deceased  and  the  defendant,  "as  appears  by  a 
memorandum  in  the  hand  of  the  defendant  of  this  date." 

At  the  trial  before  Parke,  J.,  at  the  last  Lent  Assizes  for  the 
county  of  Nottingham,  the  plaintiff  produced  a  book  with  the 
memorandum  alluded  to,  which  was  objected  to  by  the  counsel 
for  the  defendants,  as  amounting  to  a  promissory  note,  and  not 
being  stamped.  The  learned  Judge  allcmed  the  objection,  but 
examined  the  son  of  the  deceased,  the  witness  who  had  produced 
the  book,  and  he  stated,  that  he  was  present  when  the  memo- 
randum was  written  in  the  book,  and  heard  the  defendant 
promise  to  pay  his  father  IIZ.,  in  instalments  at  particular  times, 
[  ♦369  ]  *which  he  mentioned ;  that  he  heard  his  father  say  to  the 
defendant,  that  he  owed  him  IIZ.,  and  he  knew  of  the  defendant 
having  occupied  the  premises  in  question.  It  was  objected,  on 
the  part  of  the  defendant,  that  the  particulars  excluded  the 
evidence  of  the  son,  and  that  parol  evidence  was  not  admissible, 
as  the  provision  to  pay  by  instalments  had  been  reduced  into 
writing. 

The  learned  Judge  overruled  both  obJQctions,  and  the  plaintiff 
had  a  verdict. 

White  now  moved  for  a  new  trial : 

The  evidence  did  not  agree  with  the  particular,  which  was  a 
sum  due  on  an  account  stated,  "as  appears  from  a  memo- 
randum." 
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(Bayley,  B.  :  The  substance  of  the  particular  is,  that  the    sinolston 
demand  is  on  an  account  stated.  Babbktt. 

Lord  Lyndhurst,  G.  B.  :  Suppose  a  particular  say,  ''  as  will 
appear  by  the  evidence  of  John  Thomas,"  would  that  exclude 
proof  by  any  other  witness  ?) 

Then  the  conversation  and  the  promise  to  pay  by  instalments 
being  reduced  into  writing,  parol  evidence  of  such  conversation 
and  promise  was  inadmissible. 

Lord  Lyndhurst,  C.  B.  : 

If  a  person  give  a  receipt,  you  may  prove  the  payment  by 
parol  (1).  I  have  no  doubt,  that  what  a  party  says,  admitting 
a  debt,  is  evidence,  notwithstanding  the  promise  to  pay  is 
reduced  into  writing. 

The  rest  of  the  Court  concurred,  and  the  rule  was 

Refused. 


HADLEY  V.  GREEN.  1832. 

(2  Orompton  &  Jervis,  374—377 ;  S.  C.  2  Tyrwh,  390 ;  1  L.  J.  (N.  S.)  Ex.  137.)        Ilxeh,  qf 

A  landlord  sued  his  tenant  for  rent  and  on  the  money  counts,  and  r  074  1 
gave  particulars  on  the  count  for  money  had  and  received  for  a  quantity 
of  stone  quarried  and  carried  away  by  the  defendant.  At  the  trial  he 
took  a  general  verdict,  but  for  the  amount  of  the  rent  only.  The 
plaintifP  brought  another  action  against  the  defendant  in  case,  for 
quarrying  and  carrying  away  the  stone,  and,  a  few  days  before  the  trial 
of  the  first  action,  delivered  a  particular  in  the  second  action  for  the 
same  stone,  exactly  corresponding  with  the  particular  delivered  on  the 
coimt  for  money  had  and  received  in  the  first  action :  Held,  that  the 
recovering  in  the  first  action  was  no  bar  to  the  plaintiff's  recovering  in 
the  second. 

Action  on  the  case  by  landlord  against  tenant,  for  quarrying 
and  carrying  away  stone.  There  was  another  count  for  mis- 
management of  the  farm  demised,  which  was  abandoned  at  the 
trial. 

The  plaintiff  had  brought  an  action  in  Middlesex,  for  rent  of 
the  same  premises,  and  in  his  declaration  had  included  the 

(1)  Jacob  V.  Lindsay,  1  East,  460. 
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Hadlby      money  counts,  and  had  given  particulars  on  bis  count  for  money 
Green.       had   and  received  by  the  defendant,  for  a  quantity  of  stone* 
exactly  corresponding  with  the  stone  mentioned  in  the  particulars 
in  the  present  case. 

In  the  action  in  Middlesex,  the  plaintiff  took  a  general  verdict, 
but  only  to  the  amount  of  the  rent  due.     The  declaration  in  the 
second  action  was  delivered  a  day  or  two  before  the  trial  of 
the  first. 
[876]  The  particulars  in  the  second  action  corresponded  verbatim 

with  those  delivered  on  the  count  for  money  had  and  received  in 
the  first. 

At  the  trial  of  the  present  case,  before  Gaselee,  J.,  at  the  last 
Lent  Assizes  for  the  county  of  Somerset,  the  plaintiff  proved  the 
quarrying  and  carrying  away  of  the  stone  mentioned  in  the 
particulars ;  and  it  was  objected,  that,  having  had  the  oppor- 
tunity of  recovering  the  value  of  the  stone  in  the  former  action, 
and  having  taken  a  verdict  for  the  rent  only,  he  was  precluded 
from  recovering  the  amount  of  the  stone  in  this  action.  The 
learned  Judge  overruled  the  objection,  and  the  plaintiff  had  a 
verdict  for  the  value  of  the  stone. 

Coleridge,  Serjt.,  now  moved  for  a  new  trial : 

The  verdict  in  the  first  action  being  general,  the  plaintiff  is 
not  at  liberty  to  say  that  something  was  not  recovered  on  each 
count.  On  the  face  of  the  record  in  the  former  action,  there  is 
a  count  applicable  to  the  demand  in  the  present. 

(Lord  Lyndhurst,  C.  B.  :  You  could  not  receive  the  full  com- 
pensation on  the  count  for  money  had  and  received.) 

The  plaintiff  had  waived  the  last,  by  bringing  the  first  action 
for  the  value  of  the  stone ;  and  having  brought  an  action  which 
would  have  included  the  present  demand,  he  cannot  be  permitted 
to  split  that  demand  and  bring  another  action  for  a  part: 
Lord  Bagot  v.  WiUiavisii),  Dunn  v.  Murray  {2),  Bowden  v. 
Home{z). 

(1)  27  E.  E.  340, 342  (3  B.  &  C.  235,  (2)  9  B.  &  C.  780. 

238).  (3)  7  Bing.  716. 
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Lord  Lyndhurst,  C.  B.  :  Hadlby 

V. 

We  think  that  we  ought  not  to  grant  a  rule  in  this  case.  The  Grkkw. 
two  records  are  quite  different.  In  the  cases  relied  upon  by  the 
defendant,  the  parties  had  an  opportunity  of  recovering  the 
whole  demand  in  the  first  action.  They  chose  to  waive  that 
^demand,  and  could  not  afterwards  be  allowed  to  recover  it  in  [  •876  ] 
another  action.  In  the  present  case,  the  plaintiff  could  not  have 
recovered  compensation  on  the  first  record.  He  could  not  have 
had  damages  for  the  carrying  away  the  stone  on  a  couitt  for 
money  had  and  received.  The  second  record  is  for  something 
additional,  and  is  essentially  different  from  the  first. 

Baylby,  B.  : 

It  was  decided  in  Seddon  v.  Tutop  (i),  that  where  no  evidence 
was  given  at  the  first  trial  on  the  count  for  goods  sold  and 
delivered,  but  the  plaintiff  took  his  verdict  on  a  promissory  note 
only,  the  judgment  in  the  first  action  was  no  bar  to  the  sub- 
sequent recovering  in  an  action  for  goods  sold.  The  bill  of 
particulars  only  informs  the  defendant  what  the  plaintiff  may 
go  into,  it  does  not  bind  the  plaintiff  to  go  into  all  the  matters 
contained  in  it.  Has  not  the  plaintiff  a  right  to  alter  his 
intention  before  he  tries  the  cause,  if  he  find  that  he  cannot 
recover  full  compensation?  Here  he  finds  that  he  cannot 
recover  all  he  seeks  for  in  debt  or  indebitatus  assumpsit.  I  am  of 
opinion  that  the  plaintiff  had  a  loats  poenitentiay  and  a  right  to 
make  his  election  as  to  what  he  would  proceed  for  until  the  time 
of  the  trial,  and  that  his  right  of  election  was  not  determined 
until  the  time  of  the  trial. 

In  Lord  Bagot  v.  WiUiams,  the  agent  of  the  plaintiff  knew,  at 
the  time  of  the  action,  that  the  larger  sum  was  due,  and  he  was 
contented  to  take  8,400Z.,  which  seemed  to  me  to  be  a  plain 
admission  that  that  sum  was  all  he  required.  It  was  equivalent 
to  the  consenting  to  take  a  verdict  for  that  sum. 

In  Dunn  v.  Murray y  the  plaintiff  had  at  the  time  of  the  action 
a  complete  claim  for  wages  and  damages,  and  he  could  never 
make  his  claim  for  compensation  in  any  other  ^shape.    He       [  *377  ] 

(1)  3  E.  R.  274  (6  T.  B.  607). 
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Hadlky 

r. 

Obeen. 


could  not  vary  his  mode  of  declaring;  now,  here  the  plaintiff 

might  have  brought  his  action  on  the  case  in  the  first  instance, 

and  he  might  recover  more  in  that  action  than  he  could  have 

done  in  the  action  for  money  had  and  received. 

Rule  refused. 


1882. 

Rev&nue. 

[882] 


GEOEGE  JACKSON  and  ANN  NESBITT,  his  Wife 
(SINCE  deceased)  V.  SIE  CHAELES  FOEBES,  Bart., 

AND  Others. 

«  «  «  «  ♦ 

(2  Crompton  &  Jervis,  382^05 ;  2  TjTwh.  354;  1  L.  J.  (N.  S.)  Ex.  159.) 
[This  case  was  affirmed  on  appeal  to  the  House  of  Lords, 
as  reported  in  2  Clark  &  Finnelly,  48  ;  8  Bligh  (N.  S.)  15.     See 
the  report  taken  from  2  Clark  &  Finnelly,  p.  12  above.] 


1832. 

Eiech.  of 
Pleas. 

[411] 


SHELTOI^  V.  LIVIUS. 

(2  Crompton  &  Jervis,  411--417 ;  S.  C.  2  Tyrwk  420 ;  1  L.  J.  (N.  S.)  Ex.  139.) 

The  printed  particulars  under  which  a  sale  by  auction  proceeds,  cannot, 
if  embodied  in  a  written  contract  (1),  be  varied  by  parol  evidence  of  the 
verbal  statement  of  the  auctioneer  at  the  time  of  the  sale,  either  as  to 
the  parcels  or  quality  of  the  subject-matter  of  sale. 

It  makes  no  difPerence,  that  the  question  arises  on  a  sub-sale  of  the 
same  subject-matter  by  the  purchaser. 

Assumpsit.  The  first  count  stated,  that  a  crop  of  com,  to 
mi,  ten  acres  of  wheat,  was,  amongst  other  things,  put  up  and 
exposed  to  sale  by  and  on  behalf  of  one  Mary  Haseldine,  under 
and  subject  to  certain  conditions  of  sale,  which  were  set  out 
therein :  and  that,  at  the  time  and  on  the  occasion  of  such 
exposing  and  putting  up  to  sale,  the  plaintiff  became  the 
purchaser  of  the  said  crop  of  wheat,  at  a  certain  price,  and  on 
the  conditions  aforesaid;  and  that  thereupon,  afterwards,  in 
consideration  of  the  premises,  and  that  the  plaintiff,  at  the 
request  of  the  defendant,  had  bargained  and  agreed  to  sell  the 
said  ten  acres  of  wheat  to  the  defendant,  on  the  terms  and 
conditions  aforesaid,  at  the  rate  &c.  of  71.  lOs.  per  acre,  under 

(1)  This  addition  to  the  head-note  (1845)  13  M.  &  W.  614 ;  14  L.  J.  Ex. 
seems  required:  see  Edeii  v.  Blake      194.— F. P. 
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and  subject  to  the  performance  by  him,  the  defendant,  of  the     Shslton 
conditions  aforesaid,  he,  the  defendant,  undertook  &c.  to  accept       liviub. 
and  receive  &c.,  and  to  perform  &c.,  the  conditions,  &c. ;  the 
count  then  stated,  that  the  defendant  paid  a  deposit  ^of  5L,  and      [  *412  ] 
alleged  for  breach,  the  non-acceptance  of  the  crop,  and  the  non- 
payment of  the  remainder  of  the  price.     The  second  count  was 
on  an  agreement  to  sell  the  crop  of  wheat,  without  noticing  the 
prior  sale  to  the  plaintiff — Breach,  non-acceptance  and  non-pay- 
ment, as  in  the  first  count.     The  third  count  was  in  indeUtatus 
assumpsit^  for  crops  of  wheat,  and  goods  and  chattels  bargained 
and  sold.    Plea — the  general  issue. 

At  the  trial  before  Yaughan,  B.,  at  the  last  Lent  Assizes  for 
the  county  of  Bedford,  the  following  appeared  to  be  the  facts  of 
the  case:  The  auctioneer  employed  by  Mrs.  Haseldine  to  sell 
the  crops  in  question,  sold  them  by  the  conditions  of  sale  (some 
of  which  were  stated  in  the  first  count  of  the  declaration),  and 
by  a  printed  hand-bill,  which  contained  a  catalogue  and  a 
specification  of  the  particular  lots.  Amongst  the  conditions  of 
sale,  numbers  6  and  7  were  as  follows : 

6.  The  amount  of  acres  specified  in  the  catalogue  shall,  in 
every  case,  be  considered  as  more  or  less ;  and  no  mistake  as  to 
the  description  of  the  lot,  whether  as  to  quantity  or  any  other 
error,  shall  vitiate  the  sale  thereof. 

?•  The  barns  and  yards  shall  be  apportioned  for  the  use  of 
purchasers,  after  the  sale  of  the  wheat.  Purchasers  to  have  the 
use  of  the  bams,  but  the  purchasers  to  the  greatest  extent  to 
have  the  preference :  each  purchaser  to  be  allowed  proper  time 
for  threshing,  according  to  the  quantity  bought. 

In  the  hand-bill,  Lot  6,  the  one  in  question,  was  described  as 
**  ten  acres  of  spring  wheat  (more  or  less),  an  excellent  crop  on 
the  further  hill ;  Lot  15  was  described  as  the  "  Keep  of  George's 
field  until  Old  Michaelmas  Day  next."  And,  at  the  bottom  of 
the  hand-bill  was  the  following  memorandum — "  Credit  will  be 
given  until  the  17th  of  December  next.  The  straw  may  be  taken 
off  the  premises,  and  barns  will  be  allotted  for  threshing  the 
different  crops.  *The  keep  of  all  the  fields,  until  Old  Michaelmas  [  •413  ] 
Day,  will  be  sold  with  the  crops,  except  George's  field." 

It  was  proposed,  on  the  part  of  the  plaintiff,  to  prove  that  the 


748  1832.     EX.    2  CR.  &  J.  418—414.  [b.b. 

Shxlton  auctioneer  had  announced  in  the  sale-room,  before  the  sale 
Lftiub.  commenced,  that  the  keep  of  the  fields  had  been  sold  by  private 
contract,  and  would  not  be  sold  with  the  crops.  The  defendant's 
counsel  objected  that  such  evidence  was  inadmissible,  as  varying 
a  written  document  by  parol ;  and  the  learned  Baron  rejected  it. 
Evidence  was  also  offered,  that  the  defendant  was  present  when  the 
auctioneer  made  this  statement,  and  that  he  must  have  heard  it. 

Lot  6  was  knocked  down  to  the  plaintiff  for  71.  15«.  an  acre, 
and  the  auctioneer  made  an  entry  in  the  book  from  which  he 
was  selling,  at  the  bottom  of  the  description  of  Lot  6.  The 
description,  with  the  minute,  was  as  follows:  ''Lot  6,  Ten 
acres  of  spring  wheat  on  further  hill — Mr.  Shelton,  7L  15a." 

After  the  sale,  the  plaintiff  and  defendant  went  together  into 
a  private  room,  and,  on  their  return  to  the  sale-room,  the  defen- 
dant desired  the  auctioneer  to  put  him  down  as  the  purchaser  of 
Lot  6,  and  to  make  out  the  account  to  him.  The  auctioneer 
accordingly,  in  the  presence  of  the  plaintiff  and  defendant, 
wrote  ''Mr.  L."  in  the  minute,  which  then  stood  as  follows: 
*'  Lot  6,  Ten  acres  of  spring  wheat  on  further  hill — Mr.  Shelton, 
(Mr.  L.),  71.  15«." 

The  wheat  in  question  was  not  spring  wheat,  but  red  Lammas 
wheat,  which,  though  sown  in  the  spring,  is  liable  to  several 
injuries  from  blight  and  mildew,  to  which  spring  wheat  is  not  so 
much  exposed.  The  defendant  had  offered  to  sell  the  crop  to  a 
third  person,  and  had  paid  the  plaintiff  31.  58.  deposit,  but  the 
crop  being  afterwards  damaged  by  mildew,  he  refused  to  complete 
his  bargain. 

On  this  evidence  the  learned  Baron  nonsuited  the  plaintiff, 
but  gave  him  leave  to  move  to  enter  a  verdict. 

A  rule  having  been  obtained  accordingly — 

[  414  ]  B.  Andrews  and  Gunning  were  heard  against  the  rule,  and — 

Storks,  Serjt.,  and  Kelly,  in  support  of  it. 

Cur.  adv.  xndt. 

Baylby,  B.  : 

This  case  stood  over  on  a  point  which  was  ingeniously  raised 
on  the  distinction  between  the  case  as  between  Livius  and 
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Shelton,  and  that  between  Shelton  and  Haseldine,  the  original  Shelton 
seller ;  and  it  was  said,  that  parol  evidence  of  what  passed  at  the  livius. 
time  of  the  sale  might  be  given,  as  between  the  present  plaintiff 
and  defendant,  on  the  count  for  goods  bargained  and  sold,  as 
evidence  that  the  contract  was  for  something  different  from  what 
was  the  subject-matter  of  the  sale  mentioned  in  the  first  count 
on  the  special  agreement ;  and,  though  the  evidence  was  rightly 
rejected  when  it  was  offered  on  the  special  count  to  explain  the 
written  contract,  and  was  never  distinctly  offered  on  the  count 
for  goods  bargained  and  sold;  yet,  if  the  justice  of  the  case 
required  it,  and  if  there  were  any  fair  probability  that  the  result 
of  another  trial  would  be  different,  we  should  have  thought  it 
right  that  the  cause  should  go  down  again  for  a  further  inquiry ; 
but,  upon  consideration,  we  are  satisfied  that  there  is  a  decisive 
objection  to  the  plaintiff's  recovering,  and  that  the  result  would 
be  the  same  on  another  trial. 

This  was  an  action  for  the  price  of  growing  crops.  The 
declaration  contained  two  counts  on  a  special  agreement,  and  a 
count  for  goods  bargained  and  sold.  The  first  special  count 
stated,  that  a  Mrs.  Haseldine  had  exposed  the  crops  in  question 
to  sale  by  auction,  and  that  Shelton,  the  plaintiff,  had  become 
the  purchaser  of  Lot  6,  and  had  afterwards  sold  the  same  to  the 
defendant.  It  appeared  on  the  trial,  that  the  auctioneer  was 
selling  at  the  auction  by  a  printed  paper.  In  that  paper,  Lot  6 
was  described  *as  "  ten  acres  of  spring  wheat  (more  or  less),  an  [  *416  j 
excellent  crop  on  the  further  hill ;  '*  and  Lot  15,  "  the  keep  of 
George's  field  until  Old  Michaelmas  Day  next." 

There  was  also  a  printed  memorandum  at  the  bottom  of  the 
printed  paper,  stating  that  the  keep  of  all  the  fields  until  Old 
Michaelmas  Day  next  would  be  sold  with  the  crops,  except 
George's  field. 

At  the  trial,  the  plaintiff  endeavoured  to  prove  a  valid  sale 
from  Mrs.  Haseldine  to  himself;  and  it  appears  that  parol 
evidence  was  offered,  for  the  purpose  of  proving  that  it  was 
explained  by  the  auctioneer  at  the  time  of  the  sale,  that  the 
wheat  in  question  was  not  spring  wheat,  and  that  the  keep  of 
the  field,  with  respect  to  this  lot,  was  not  to  be  sold ;  and  there- 
fore that  the  purchaser  of  Lot  6  would  not  be  entitled  to  the 
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Shblton  keep  of  the  field,  where  that  part  of  the  crop  was  growing.  It 
Livius.  ^*^  objected,  on  behalf  of  the  defendant,  that  this  parol  evidence 
was  inadmissible,  and  that  it  was  necessary  to  have  a  written 
agreement,  whether  it  was  a  sale  of  an  interest  of  lands  under 
the  4th  section  of  the  Statute  of  Frauds,  or  a  sale  of  goods  and 
chattels  imder  the  17th  section  ;  that  a  written  contract  was  not 
necessary  if  there  was  a  part  payment,  but  otherwise  a  signa- 
ture was  necessary,  whether  the  case  fell  under  the  4th  or  17th 
sections  of  the  Statute  of  Frauds. 

Lot  6  was  knocked  down  to  Mr.  Shelton,  and  the  auctioneer 
put  down  his  name  as  the  purchaser ;  and  whether  this  were  to  be 
considered  as  a  sale  of  an  interest  in  land,  or  of  goods  and  chattels, 
the  signature  of  the  auctioneer  was  binding  as  the  agent  of  both 
the  parties,  and  the  written  contract  so  signed  became  binding. 
We  must  look,  then,  at  the  contents  of  that  instrument  so  signed, 
for  the  terms  of  the  contract  between  the  parties :  on  the  face  of 
that  contract  we  must  say  that  spring  wheat  was  sold,  and  that 
the  keep  was  included.  The  defendant  objected,  and  rightly,  to 
the  admission  of  parol  evidence  to  vary  this  contract. 
[416]  Ounnis  v.  Erhart{i)y  Powell  v.  Edmunds  (2),  and  many  other 

cases  collected  in  Mr.  Phillipps's  book  on  Evidence  (3),  shew  the 
principle  to  be,  that  a  written  instrument  signed,  as  it  is  in  this 
case,  with  the  purchaser's  name,  is  the  instrument  at  which  you 
are  to  look,  to  see  what  is  the  contract  between  the  parties. 
In  the  present  case,  a  written  instrument  was  signed  by 
the  auctioneer,  at  the  time  of  the  sale.  That  instrument 
specified  ten  acres  of  spring  wheat  and  the  keep  of  the  field ; 
you  were  not  therefore  at  liberty  to  give  parol  evidence  that 
the  buyer  was  not  entitled  to  have  spring  wheat,  or  the  keep  of 
the  field. 

It  is  a  useful  and  proper  general  rule,  that  an  auctioneer,  by 
parol  explanation  at  the  time  of  the  sale,  shall  not  be  suffered  to 
vary  from  the  terms  of  the  printed  particulars.  This  rule  is 
attended  with  no  hardship,  because  it  would  be  easy  to  obviate 
any  difficulty  in  case  the  article  sold  be  different  from  the 
description.    It  would  have  been  an  easy  proceeding  in  this  case, 

(1)  2  E.  R.  769  (1  H.  Bl.  289).  (3)  1  PhiL  Ev.  641. 

(2)  11  B.  B.  316  (12  East,  6). 
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to  make  the  condition  or  description  in  the  printed  particulars  Smbltok 
correspond  with  the  verbal  declaration  of  the  auctioneer.  Had  li^'us. 
he  struck  out  the  word  "spring"  before  "wheat"  from  the 
description  of  the  lot,  and  in  the  written  memorandum  inserted 
the  words  "  except  also  the  keep  of  Lot  6/'  there  could  have  been 
no  difficulty,  and  the  buyer  of  the  lot  would  then  have  been 
bound  by  the  express  terms  of  the  written  contract. 

A  distinction  has  been  taken  between  the  case  of  Shelton  as 
buyer,  and  Livius  as  buyer;  because  it  has  been  said,  that 
although  Shelton  might  be  bound  only  by  the  written  contract 
as  buying  at  the  sale,  Livius  was  not.  No  distinction,  as  it 
appears  to  me,  can  be  made  in  this  respect ;  for  the  facts  shew 
that  which  would  be  an  objection  when  Shelton  was  the  buyer, 
to  be  also  an  objection  when  Livius  was  the  buyer. 

After  Shelton  had  become  the  purchaser,  he  retired  into  [  417  ] 
another  room  with  Livius ;  what  passed  there  did  not  distinctly 
appear ;  but  on  their  return  there  was  a  notification  that  Livius 
had  become  the  buyer.  Livius,  in  the  presence  of  Shelton, 
desired  that  his  name  should  be  introduced  and  substituted  for 
that  of  Shelton ;  and  thereby  the  auctioneer  became  the  agent 
of  Livius;  the  name  of  Livius  was  introduced  in  the  place  of 
that  of  Shelton,  and  Livius  then  became  the  buyer.  We  must 
look  then  to  that  instrument,  signed  by  the  accredited  agent  of 
both  parties,  to  see  what  Livius  agreed  to  buy  from  the  plaintiff; 
and  we  find  from  that  instrument,  that  it  was  exactly  what 
Shelton  had  agreed  to  buy  from  Mrs.  Haseldine;  that  was 
spring  wheat,  and  the  keep  was  included.  It  seems  to  me, 
therefore,  that,  if  we  were  to  send  this  cause  down  again  for  a 
fresh  trial,  parol  evidence  to  vary  the  agreement  between  Shelton 
and  Livius  would  be  equally  inadmissible,  as  if  offered  to  vary 
the  agreement  between  Shelton  and  Mrs.  Haseldine ;  because  it 
would  equally  be  an  attempt  to  vary  a  written  contract  signed 
by  the  accredited  agent  of  both  parties.  I  am  therefore  of 
opinion  that  there  should  be  no  new  trial,  and  that  this  nonsuit 
should  stand. 

Yauohan  and  Bolland,    Barons,  concurred;  and   the   rule 

was — 

Diicharged. 
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^-  THICKNESSE  and  Another  v.  BEOMILOW  (1). 

Iktch.  of  (2  Crompton  &  Jervis,  425 — 435.) 

*  WKere  one  of  two  partners,  having  authority  to  bind  the  other  by 

^     ^  ^  drawing  or  indorsing  bills  of  exchange,  raised  money  by  bills  in  fictitious 

names,  indorsed  by  him  in  the  partnership  name,  and  the  money  was  after- 
wards applied  to  the  partnership  purposes :  Held,  that  the  other  partner 
was  liable  to  the  persons  from  whom  the  money  was  so  obtained. 

Assumpsit  on  three  bills  of  exchange  against  the  defendant 
as  indorser.  The  first  count  stated  that  certain  persons,  using 
the  name,  style,  and  firm  of  Thomas  Spencer  &  Co.,  on 
the  1st  of  August,  1881,  made  their  bill  of  exchange  in 
writing,  and  directed  the  same  to  Messrs.  Barclay,  Bankers, 
London,  and  thereby  required  the  said  Messrs.  Barclay  &  Co., 
three  months  after  date,  to  pay  to  the  executors  of  the  late 
M.  Hughes,  Esq.,  Shordly  Hall,  or  order,  the  sum  of  68Z.  10«. 
for  value  received  in  clay.  That  one  E.  J.  Pemberton  was 
the  executor  of  the  late  M.  Hughes,  and,  being  sucli  executor, 
indorsed  the  bill  to  the  defendant,  who  indorsed  it  to  the 
plaintiffs ;  averment  of  presentment  for  payment,  &c. ;  and 
breach.  The  second  count  stated,  that  certain  persons  using 
the  name  &c.,  made  their  certain  other  bill  of  exchange  in 
writing,  directed  to  Messrs.  Barclay  &  Co.,  and  thereby  required 
the  said  Messrs.  Barclay  &  Co.  to  pay  the  bearer  the  sum  of 
<fec. ;  that  the  defendant,  being  the  bearer,  indorsed  the  bill 
to  the  plaintiffs,  <tc.  Third  count — That  the  defendant,  on 
&c.,  in  and  by  the  name  of  Thomas  Spencer  &  Co.,  made 
his  certain  other  bill  of  exchange,  in  writing,  and  directed  the 
same  to  Messrs.  Barclay  &  Co.,  Bankers,  London,  and  thereby 
required  the  said  Messrs.  Barclay,  three  months  after  date, 
to  pay  the  bearer  the  sum  of  561.  10«.  &c. ;  that  the  defendant, 
being  the  bearer,  indorsed  the  bill  to  the  plaintiffs,  &c.,  he, 
the  defendant,  then  and  there  well  knowing  that  no  such 
person  as  the  said  Thomas  Spencer  &  Co.  in  the  bill  mentioned 
then  existed,  but  that  the  same  name  was  merely  fictitious. 
The  fourth  count  was  similar  to  the  third,  except  in  making 
the  bill  payable  to  the  plaintiffs ;  averment  of  the  bill  being  ficti- 
tious, as  in  the  third  count.     Fifth  count — That  the  defendant 

(1)  See  the  cases  collected  in  pp.  142 — 143 ;  and  the  Bills  of 
Lindley    on    Partnership,    6th.    ed.      Exchange  Act,  1882,  s.  23. — P.  P. 
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made  his  certain  other  bill  of  *exchange  in  writing,  and  directed    Thicknesse 
the  same  to  Messrs.  Barclay  &  Co.,  Bankers,  London,  and  thereby     bromilow. 
required  the  said  Messrs.  Barclay  &  Co.,  three  months  after  date,       [  *426  ] 
to  pay  to  the  plaintiffs  the  sum  of  <fec. 

There  were  similar  counts  on  the  other  two  bills,  with  the 
money  counts.     Plea,  noii  assumpsit. 

At  the  trial  before  Vaughan,  B.,  at  the  London  sittings  in 
Hilary  Term,  it  appeared  that  the  bills  in  question  were  in  the 
following  forms : 

"  £58  108.  Prescot  Pottery,  August  1,  1831. 

**  Three  months  after  date,  pay  the  executors  of  the  late 
Michael  Hughes,  Esq.,  Shordly  Hall,  the  sum  of  fifty-eight 
pounds,  ten  shillings,  for  value  received  in  clay. 

"  Thomas  Spencer  &  Co. 
"  At  Messrs.  Barclay  &  Co.,  Bankers,  London." 

(Indorsed) 
**  Edward  James    Pemberton,   Executor  of    the  late    Michael 
Hughes,  Esq. 

"  ASHALL  AND  BrOMILOW." 

**  £25  Nalshaw  Moor,  near  Bolton,  Aug.  8,  1831. 

"  Three  months  after  date,  pay  Messrs.  Ashall  and  Bromilow, 

slate  merchants,  the  sum  of  forty-five  pounds,  for  value  received 

in  slate. 

"  BoBERT  Lord  &  Co. 

"  At  Messrs.  Barclay  &  Co.,  Bankers,  London." 

(Indorsed)         "  Ashall  and  Bromilow." 

*'  £56  6s.  Gerard's  Bridge  Pottery,  12th  Aug.,  1881. 

''  Three  months  after  date,  pay  Messrs.  Clare  and  Haddock, 

Esqs.,  coal  proprietors,  the  sum  of  fifty-six  pounds,  eight  shillings, 

for  value  received  in  coal. 

"  Thomas  Liohtfoot  &  Co. 

"At  Messrs.  Barclay  &  Co.,  Bankers,  London." 

(Indorsed) 

"  Per  pro.  Clare  and  Haddock,  William  Critchley. 

"  Ashall  and  Bromilow." 

The  plaintiffs  were  bankers  at  Wigan,  in  Lancashire.     The       [  427  ] 
three  bills  in  the  declaration  mentioned  were  brought  to  the 
bank  by  one  of  the  sons  of  Charles  Ashall,  on  the  11th,  18th, 
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Thicknesbb  and  19th  August,  respectively.  They  were  discounted  in  the 
Beomilow.  ordinary  course  of  business,  on  the  credit  of  Ashall  and  Bromilow, 
and  in  the  belief  that  they  were  partners.  The  same  person  had 
brought  several  bills  to  the  bank  to  be  discounted  previously, 
which  were  indorsed  similarly,  in  the  names  of  Ashall  and 
Bromilow,  and  all  of  which  had  been  duly  taken  up  when  due. 
The  indorsements  were  the  writing  of  Ashall. 

The  defendant  and  Ashall  had,  for  upwards  of  ten  years, 
carried  on  a  slate  and  stone  quarry,  at  a  place  called  Moss  Bank, 
about  eight  miles  from  Wigan,  the  entire  management  of  which 
was  intrusted  to  Ashall,  Bromilow  having  seldom  been  seen  near 
it.  The  defendant  kept  a  public  house,  and  was  the  under- 
looker  of  a  neighbouring  colliery,  and  for  upwards  of  five  years 
last  past  had  resided  three  miles  from  the  quarry.  Ashall's  son 
proved  that  he  was  directed  by  his  father  to  go  to  the  Wigan 
Bank,  and  that  he  always  gave  the  money  he  received  to  his 
father,  that  he  had  seen  him  pay  the  workmen's  wages  with  it, 
and  that  he  had  no  reason  to  suppose  but  that  all  of  it  had  been 
laid  out  on  the  business  of  the  quarry.  The  concern  was  in  the 
habit  of  giving  credit  for  stone,  &c.,  and  used  bills  of  parcels 
with  printed  heads,  in  the  following  form : 

"  Bought  of  Ashall  and  Bromilow,  Moss  Bank, 
Stone,  Flag,  and  Slate  Dealers." 

The  quarry  was  a  very  extensive  one ;  there  was  a  steam 
engine,  some  machinery,  and  upwards  of  twenty  workmen. 
Mr.  Part,  the  plaintiffs'  attorney,  proved  that  the  plaintiffs, 
having  discounted  several  other  bills,  more  recent  than  those 
[  •428  ]  now  sued  on,  had  reason  to  suppose  that  the  *names  on  them 
were  forged ;  and  therefore  he  went  over  to  the  quarry  on  the 
20th  of  October.  On  his  way,  he  called  at  the  defendant's 
house,  who  went  with  him ;  and,  as  they  proceeded,  something 
was  said  as  to  the  liability  of  the  defendant  for  the  bills  drawn 
and  indorsed  by  Ashall :  and  the  defendant  asked  how  far  he 
should  be  liable  for  Ashall's  conduct?  to  which  Mr.  Part 
answered,  that  he  would  be  liable  as  partner  for  the  amount  for 
which  the  bills  had  been  drawn ;  the  defendant  said,  it  would 
be  a  very  hard  case,  for  he  was  not  carrying  on  the  business  on 
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his  own  account,  but  only  as  trustee.  Mr.  Part  told  him,  he  Thicknesse 
had  made  himself  responsible  by  permitting  his  name  to  be  bromilow. 
used ;  the  defendant  said,  he  had  disliked  that  for  some  time, 
and  wished  to  have  had  it  altered.  Mr.  Part  told  him  that 
would  have  made  no  difference,  because,  if  he  chose  to  carry 
on  trade  as  trustee,  as  between  the  public  and  himself  he  would 
be  equally  liable.  They  soon  afterwards  separated  in  search  of 
Ashall,  but  met  again  at  Ashall's  house  about  midnight  of  the 
same  day,  when  they  found  the  books  of  account  and  other 
papers  belonging  to  the  quarry,  most  of  which  the  defendant 
took  away  with  him.  About  a  week  afterwards,  the  defendant 
read  to  Mr.  Part  an  extract  from  a  letter  in  his  possession, 
which  he  said  had  been  received  by  Ashall's  wife  since  his  com- 
mittal to  Lancaster  Castle,  and  said,  that  Mrs.  Ashall  had 
received  a  letter  from  her  husband,  requesting  the  defendant  to 
raise  money  to  take  up  the  bills ;  and  he  made  no  observation 
upon  it.  Mr.  Part  further  proved,  that  he  had  reason  to  believe 
that  the  prior  signatures  on  the  bills  were  not  genuine.  The 
names  were  those  of  respectable  persons,  but  none  of  them  had 
made  any  payments ;  nor  were  the  plaintiffs  going  to  take  any 
proceedings  against  any  of  them.  Since  Ashall's  committal  the 
defendant  carried  on  the  quarry  alone,  and  gave  notice  to  all 
the  debtors  to  pay  himself  only.  Proof  of  *presentment  for  [  ♦429  ] 
payment,  and  of  notice  of  dishonour,  was  given. 

It  was  contended  at  the  trial,  that  the  defendant  was  not 
partner  with  Ashall :  that,  however,  was  ultimately  admitted ; 
but  it  was  urged  that  the  evidence  went  only  to  prove,  that  the 
defendant  and  Ashall  carried  on  a  slate  quarry  together,  and 
did  not  prove  a  general  partnership ;  and  that  such  connection 
was  not  sufficient  to  give  an  implied  authority  to  draw  bills ; 
and  that  it  was  necessary  to  give  proof  of  the  defendant's  having 
recognised  Ashall's  drawing  bills,  on  the  authority  of  Dickinson 
V.  Valpy{i).  The  learned  Baron  thought  that  there  was 
sufficient  evidence  of  such  recognition  to  go  to  the  jury.  It  was 
also  objected,  that  none  of  the  bills  being  payable  to  order,  each 
indorsement  required  a  new  stamp,  as  being  an  entirely  new 
bill ;  and  that,  since  none  of  the  indorsers  indorsed  to  order,  the 
(1)  34  E.  E.  348  (10  B.  &  C.  128 ;  6  Man.  &  Ey.  126). 

48—2 
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Thicknessk  bills  could  not  be  transferable  to  the  plaintiffs.  The  learned 
Bbomilow.  Baron  left  two  questions  to  the  jury — First,  whether  the 
defendant  and  Ashall  were  partners;  secondly,  whether,  from 
the  acts  and  declarations  of  the  defendant,  they  were  satisfied 
that  he  had  given  either  an  express  or  impHed  authority  to 
Ashall  to  draw  bills,  and  had  from  time  to  time  recognised  such 
authority. 

The  jury  found  for  the  plaintiffs,  saying  they  were  quite 
satisfied  as  to  the  partnership,  and  the  implied  authority  given 
by  the  defendant ;  and  that  he  must  have  known  of  what  Ashall 
had  been  doing.  The  verdict  was  taken  for  the  amount  of  the 
principal  only. 

In  Hilary  Term,  Wightinan  obtained  a  rule  nisi  for  a  nonsuit, 
or  a  new  trial,  on  the  ground  of  misdirection,  and  the  verdict 
being  against  evidence. 
[  4B0  J  The  Court  now  called  upon — 

Wightman  and  Tomlinson  to  support  the  rule : 

There  was  no  sufficient  evidence  of  recognition  by  the 
defendant  of  Ashall's  drawing  bills.  Part  supposed  that  the  fact 
of  the  defendant  and  Ashall  being  partners  was  sufficient  to 
raise  the  liability  of  the  defendant ;  and  his  conversation  with 
the  defendant  proceeded  on  that  supposition.  The  bills  of 
parcels  were  made  out  in  the  name  of  Ashall  and  Bromilow ;  and 
when  Part  spoke  of  the  use  of  his  name,  he  meant  as  a  partner 
(i.e.)  in  the  head  of  the  bills  of  parcels.  Part  said  he  would  be 
liable  as  partner. 

(Bayley,  B.  :  The  defendant  did  not  put  that  point  at  the 
trial,  and  the  money  raised  by  the  bills  was  applied  to  the  use 
of  the  partnership.  Suppose  one  of  two  partners,  it  being 
necessary  for  the  trade,  borrows  money  and  applies  it  to  the 
trade,  is  the  lender  to  act  at  his  peril  when  he  lends  ?) 

There  was  no  proof  of  necessity. 

(Lord  Lyndhurst,  C.  B.  :  Is  it  not  si.  prima  facie  case? 
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Bayley,  B.  :  The  money  was  borrowed  for  partnership  Thicknessb 
purposes,  and  applied  to  them.  Has  not  a  partner  a  right  to  bromilow. 
borrow  money  for  the  partnership  ?) 

A  mining  partnership  does  not  confer  on  one  partner  a  right  to 
raise  money  by  bills  or  loans :  Dickinson  v.  Valpy  {i). 

(Bayley,  B.  :  That  was  not  a  common  partnership.  It  was 
the  case  of  a  mining  company,  in  which  there  were  directors 
and  shareholders;  the  question  was,  whether  a  bill  not  drawn 
by  one  partner  on  another,  but  by  an  agent  on  the  company, 
would  bind  shareholders  and  directors.  The  Court  took  a 
distinction  between  ordinary  partnerships  and  mining  companies. 
There  were  directors  in  the  *compatiy  by  whom  alone  money  [  •431  ] 
ought  to  have  been  raised. 

Lord  Lyndhurst,  C.  B.  :  This  was  an  extensive  concern,  the 
business  was  carried  on  as  a  trading  firm  under  the  name  of 
Ashall  and  Bromilow,  and  bills  of  parcels  were  made  out  in  the 
same  way.) 

According  to  the  judgment  of  Mr.  Justice  Littledale,  in  Dickinson 
V.  Valpy,  some  evidence  of  the  nature  of  the  company  should  be 
given  to  shew  that  it  was  necessary  that  bills  of  exchange  should 
be  drawn  for  the  purposes  of  the  concern. 

The  want  of  a  stamp  is  fatal,  and  equally  so  whether  the  prior 
indorsements  be  forged  or  genuine,  because  indorsing  is  the 
making  of  an  entirely  new  bill. 

(Bayley,  B.  :  If  the  prior  indorsements  are  forgeries,  there 
was  no  bill  before  the  indorsement  by  Ashall,  and  only  one  stamp 
can  be  necessary.) 

The  forgery  is  also  fatal ;  a  plaintiff  can  never  recover  in  respect 
of  a  transaction  which  amounts  to  a  felony,  until  it  has  been 
made  the  matter  of  judicial  investigation ;  and  the  case  is  the 
same  when  the  plaintiff  endeavours  to  recover  against  one  who 

(1)  34  E.  E.  348  (10  B.  &  C.  128 ;  5  Man.  &  Ey.  126). 
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THicKNEseE   is  jointly  liable  with  the  felon.     Lord  Tenterdbn's  judgment 
Bromilow.    in  Stone  v.  Marsh  (i),  is  applicable  to  this  point. 

(LoBD  Lyndhubst,  G.  B.  :  In  the  transaction  between  these 
parties  there  is  no  felony  proved. 

Bayley,  B.  :  There  is  not  the  least  evidence  to  shew  that 
Ashall  had  committed  a  forgery.  The  bills  may  be  not  genuine, 
and  yet  have  been  put  into  Ashall's  hands,  he  not  knowing  of 
the  forgery.  If  the  case  fail  on  the  bill,  cannot  the  plaintiff 
recur  to  the  consideration  ?  If  a  partner  borrow  money  in  the 
partnership  name,  is  the  lender  to  prove  that  the  money  is  applied 
to  partnership  purposes  ?) 

[  •432  ]  This  is  not  the  case  of  a  loan,  but  a  discount ;  and  if  it  *be  a 
case  of  discount  once,  it  continues  so  throughout,  notwithstanding 
the  use  to  which  the  money  may  be  applied.  "A  discounter 
makes  a  purchase  of  the  bill,"  per  Bayley,  J.,  in  Emlyw  Lye  (2). 

(Bayley,  B.  :  A  discounter  of  a  bill  cannot  treat  it  as  a  loan, 
so  far  as  to  call  on  one  whose  name  is  not  on  the  bill,  but  is 
confined  to  those  whose  names  are  on  it.) 

The  Court  having  desired  to  hear  the  counsel  for  the  plaintiffs, 
the  case  stood  over  until  this  Term. 

Follett  and  Cowlinff,  for  the  plaintiffs : 

The  defendant,  in  his  conversation,  must  have  meant  bills  of 
exchange.  The  conversation  turned  on  those  only,  and  bills  of 
parcels  were  never  mentioned  until  afterwards,  when  Part  and 
the  defendant  met  at  Ashall's  house.  If  Ashall  had  no  power  to 
draw  bills  in  the  partnership  name,  and  had  only  forged  the 
defendant's  name,  he  would  never  have  written  to  the  defendant 
to  request  him  to  take  up  the  bills.  The  jury  were  well  war- 
ranted in  their  verdict ;  the  defendant  lived  for  several  years  in 
the  neighbourhood  of  the  mine  ;  and,  since  the  circulation  of  the 

(1)  30  K.  B.  420  (6  B.  &  C.  551 ;  (2)  13  E,  R.  347,  350  (15  East, 

9  Dowl.  &  Ry.  643).  7,  13). 
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coantry  is  usually  by  bills,  it  is  to  be  presumed  that  the  defen-  Thioknesse 
dant  and  Ashall  meant  to  carry  on  their  business  in  the  same  bboiulow. 
way.  As  to  the  stamps,  it  is  immaterial  whether  the  bills  are 
good  or  not,  as  the  plaintiffs  are  entitled  to  recover  for  the  con- 
sideration, as  there  was  an  immediate  privity  between  the  plaintiffs 
and  defendant.  Every  indorsement  is  a  new  drawing,  in  ordinary 
cases,  as  to  all  subsequent  holders  (i) ;  whereas,  here,  it  is  only 
so  as  to  the  immediate  parties ;  and  the  common  case  is,  there- 
fore, stronger  than  the  present,  as  to  the  necessity  of  a  new 
stamp ;  besides,  in  order  to  require  a  new  stamp,  the  bill  must 
not  only  be  a  new  one  as  to  certain  purposes  or  persons,  but 
for  all. 

(Bayley,  B.  :  On  this  point  the  forgery  seems  in  favour  of  the       [  4S3  ] 
plaintiffs.) 

The  King's  Bench  decided  in  the  recent  case  of  Ducarrey  v.  GiU, 
that  the  discounter  of  a  bill  might  recover  for  the  consideration 
without  regard  to  the  bill  itself.  The  rule  as  to  forgery  only 
applies  where  the  forgery  was  the  foundation  of  the  action,  and 
here  it  was  not.  The  indorsement  of  Ashall  and  Bromilow  was 
the  foundation  here,  and  the  other  indorsements  were  prior  to  it ; 
the  proof  of  them  made  no  part  of  the  plaintiffs*  case.  In  Tatlock 
V.  Harris  (2),  the  defendant  had  accepted  a  bill,  where  the  names 
of  the  payee  and  first  indorser  were  forgeries,  and  with  knowledge 
of  that  fact.  Proof  of  the  signature  of  the  payee,  or  of  its  being 
a  forgery,  was  there  essential  to  the  plaintiff,  it  made  part  of  his 
case,  and  the  forgery  was,  therefore,  more  the  foundation  of  the 
action  in  that  case  than  in  the  present,  and  yet  the  plaintiff  was 
held  entitled  to  recover  for  the  consideration.  That  case,  and 
the  others  about  the  same  time,  which  arose  out  of  the  bank- 
ruptcy of  Gibson  &  Co.,  shew  that  when  money  has  been  received, 
it  may  be  followed  and  recovered  in  whose  hands  soever  it  be, 
notwithstanding  there  may  have  been  a  forgery  in  the  case. 
Now,  here,  the  plaintiffs  relied  on  the  common  counts,  and  took 
a  verdict  for  the  principal  only,  without  interest.  If  it  were 
necessary,  it  might  be  contended  that  the  partnership  of  the 
defendant  with  Ashall  would  alone  confer  upon  the  latter  an 

(1)  1  Salk.  132.  (2)  3  T.  E.  174. 
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Thicknksse    authority  to  draw  bills,  or  that  at  all  events  the  business  was 

Bbomilow.    sufficiently  a  trade  for  the  purpose.     In  Harrison  v.  Jackson  (i), 

Lord  Kenyon  says  generally,  that,  "in  mercantile  transactions 

in  drawing  and  accepting  bills  of  exchange,  it  never  was  doubted 

but  that  one  partner  might  bind  the  rest." 

They  were  then  stopped  by  the  Court. 

[  *34  ]       Lord  Lyndhurst,  C.  B.  : 

I  am  of  opinion  that  there  ought  to  be  no  new  trial.  The  first 
question  was,  whether  there  had  been  an  authority  given  by  the 
defendant  to  indorse  these  bills.  I  think  the  jury  have  drawn 
the  right  conclusion  from  Mr.  Part's  evidence,  and  that  all  the 
facts  of  the  case  are  consistent  with  that  conclusion,  and  would 
be  inconsistent  with  any  other ;  when  the  defendant  said  he  had 
disliked  that,  and  wished  to  have  had  it  altered,  he  must  have 
meant  the  bills  of  exchange.  The  conversation  related  to  bills 
and  to  bills  only.  It  is  impossible  to  reconcile  Ashall's  conduct, 
in  writing  to  Bromilow  to  request  him  to  take  up  the  biUs,  in 
any  other  way  than  by  supposing  that  the  defendant  knew  of  his 
drawing  bills.  It  is  impossible,  consistently  with  such  conduct, 
to  suppose  that  there  was  no  authority. 

As  to  the  stamps,  it  is  unnecessary  to  consider  them.  Ashall's 
son  went  to  the  bank  and  received  the  money  on  the  partnership 
account,  and  Ashall  applied  it  to  the  business.  As  to  the  forgery, 
there  is  no  evidence  of  it ;  and,  therefore,  I  think  that  there  is 
no  ground  for  a  new  trial  on  any  of  the  three  points. 

Baylby,  B.  : 

I  am  of  the  same  opinion.  The  business  was  carried  on  by 
Ashall  and  Bromilow  ;  they  were  trustees,  but  still  they  might 
carry  it  on  so  as  to  make  each  other  liable  for  the  amount  of 
money  applied  to  the  business,  and  one  might  give  another 
authority  to  raise  money.  Here,  Ashall  was  in  the  habit  of 
indorsing  bills  in  the  names  of  Ashall  and  Bromilow ;  Bromilow 
suffers  this  and  enables  him  to  hold  them  out  to  the  world  as 

(1)  4  R.  R.  422  (7  T.  R.  207). 
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liable  on  the  bills.  Mr.  Part's  evidence  shews  that  he  must 
have  been  aware  of  it.  The  money  was  applied  to  the  trade ; 
there  is  positive  evidence  of  that ;  and,  therefore,  I  think  that, 
independent  of  the  questions  of  stamps  and  forgery,  the  defendant 
is  liable. 


Thicknesse 

•r. 
Bromilow. 


Vaughan,  B.,  concurred. 


[435] 


BOLLAND,  B. : 

Though  I  have  not  heard  the  whole  of  the  argument,  yet  I 
have  heard  sufficient  to-day  to  satisfy  me  that  the  verdict  is  right. 
Part's  evidence  is  conclusive  that  the  defendant  was  cognizant 
of  Ashall's  drawing  bills.  I  do  not,  however,  go  the  length  of 
deciding,  nor  is  it  necessary  to  do  so,  that  all  merchant-partners 
have  an  implied  authority  to  bind  each  other  by  bills  of  exchange 
in  all  cases.  I  do  not  go  the  length  that  has  been  contended  for, 
that  if  two  men  carry  on  business  together  there  is  an  implied 
authority  to  draw  bills.     But  here,  the  defendants  were  proved 


to  have  received  the  money. 


Rule  discharged. 


KEESWILL  V.  BISHOP. 

(2  Crompton  &  Jervis,  529—544 ;  S.  C.  2  Tyrwh.  602  ;  1 L.  J.  (N.  S.)  Ex.  227.) 
[This  case  will  be  found  reported  from  2  Tyrwhitt,  at  p.  816, 
post.] 


1832. 

JSxch.  of 
Pleas. 


CAPEL  V.  CHILD. 

(2  Crompton  &  Jei-vis,  558— 589 ;  S.  C.  2  Tyrwh.  689;  1  L.  J.  (N.  S.)  Ex.  205.) 

A  Bishop  issued  a  requisition  under  57  Geo.  Til.  c.  99,  s.  50(1), 
requiring  the  vicar  of  W.  to  nominate  a  curate  with  a  stipend ;  on  the 
ground  that  it  appeared  to  the  Bishop,  of  his  own  knowledge,  that  the 
ecclesiastical  duties  of  the  vicarage  and  parish  church  of  W.  were 
inadequately  performed  by  reason  of  the  vicar's  negligence.  The  vicar 
appointed  no  curate,  and  did  not  appeal  to  the  Archbishop.  The  Bishop, 
after  three  months,  licensed  the  Rev.  A.  B.,  clerk,  as  curate  of  W.,  with 
a  stipend. .  The  vicar  refused  to  aUow  A.  B.  to  officiate  ;  upon  which  the 
Bishop  issued  a  mandate  or  summons  to  shew  cause  why  the  vicar  shoidd 


( 1 )  Repealed  by  the  Pluralities  Act, 
1838  (1  &  2  Vict.  c.  106).  s.  1.  But 
see  8.  77  of  this  Act,  as  amended  and 


in  part  repealed  by  the  Pluralities  Acts 
Amendment  Act,  1885  (48  &  49  Vict, 
c.  54),  s.  3,  and  S.  L.  R.  1892.— B.  C. 


1832. 

JUxch.  of 
Pleas, 

[  558  ] 
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Capbl  ^ot  pay  the  stipend  due,  and  ultimately  proceeded  to  sequestration :  Held, 

r.  that  the  requisition  upon  which  the  whole  of  the  proceedings  were  founded 

Child.  ^^^  ^  ^l^^  nature  of  a  judgment,  and  void,  as  the  party  had  had  no 

opportimity  of  being  heard  (1). 

Such  a  requisition  ought  to  state  particular  instances  of  negligence,  or 
shew  how  the  incumbent  was  negligent. 

Per  Vaughax  and  Bolland,  Barons,  the  50th  section  of  the  57  Greo.  lU. 
c.  99,  does  not  apply  to  the  case  of  a  benefice  with  only  one  church  and 
no  chapel. 

Assumpsit  for  money  had  and  received.  At  the  trial  before 
Lord  Tenterden,  Ch.  J.,  at  the  Summer  Assizes,  1831,  for  the 
county  of  Hertford,  the  jury  found  a  verdict  for  the  plaintiflf, 
with  51.  138.  damages,  subject  to  the  opinion  of  this  Court  upon 
a  special  case,  which  stated  as  follows : 

The  plaintiflf  is,  and  for  twenty  years  and  upwards  last  past 
has  been,  vicar  of  Watford,  in  the  county  of  Hertford,  and  in 
the  diocese  of  the  Bishop  of  London  ;  and  during  the  whole  period 
of  his  incumbency,  the  vicarage-house  at  Watford  was  his  ordinary 
place  of  abode.  The  vicarage  is  a  benefice  with  cure  of  souls. 
There  is  only  one  church  belonging  to  the  benefice,  and  no  chapel. 
The  population  exceeds  5,000.  On  the  12th  January,  1830,  a 
requisition  was  issued  by  the  Bishop  of  London  to  the  plaintiff, 
in  the  words  following  : 

**  Charles  James,  by  divine  permission.  Bishop  of  London,  to 
the  Honorable  and  Eeverend  William  Capel,  clerk,  vicar  of  the 
vicarage  and  parish  church  of  Watford,  in  the  county  of  Hertford, 
and  within  our  diocese  and  jurisdiction.  Whereas,  it  appears  to 
us  of  our  own  knowledge,  that  the  ecclesiastical  duties  of  the 
said  vicarage  and  parish  church  of  W^atford  are  inadequately 
performed  by  reason  of  your  negligence ;  we  do  therefore,  under 
and  by  virtue  of  an  Act  of  Parliament,  made  and  passed  in  the 
57th  year  of  the  reign  of  his  late  Majesty  King  George  the  Third, 
intitled,  *  An  Act  to  consolidate  and  amend  the  laws  relating  to 
spiritual  persons  holding  of  farms,  and  for  enforcing  the  residence 
[  *o59  ]       of  spiritual  persons  on  their  benefices,  *and  for  the  support  and 

(1)  This  case  has  been  frequently  9  Ex.  190,  196,  43  L.  J.  Ex.  153, 157  ; 

cited  upon   the   principle  as  to  the  Smith  v.  Reg.  (1878)  3  App.  Cas.  614, 

right  of  a  party  being  heard.     See  624,  47  L.  J.  P.  0.  51,  57;    Aber- 

Jt.  V.  Cheshire  Lines  Committee  (1873)  gavenny  v.  Bishop  of  LJandaff  (1888) 

L.  R.  8  Q.  B.  344,  349,  42  L.  J.  M.  C.  20  Q.  B.  D.  460,  472,  57  L.  J.  Q,  B. 

100,  104  ;  Wood  V.  Woad  (1874)  L.  R.  233,  239.— E.  C. 
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maintenance  of  stipendiary  curates  in  England/  monish  and  capel 
require  you  to  nominate  to  us  a  fit  person,  with  a  stipend  of  not  onrLD. 
less  than  75Z.  per  annum,  to  be  licensed  by  us  to  assist  in  per- 
forming the  ecclesiastical  duties  of  the  said  vicarage  and  parish 
church  of  Watford;  further  monishing  you,  that,  if  you  shall 
neglect  or  omit  to  make  such  nomination  for  the  space  of  three 
months  after  this  requisition,  we  shall  proceed  to  appoint  a 
curate  according  to  the  tenor  of  the  said  Act.  Dated  the  12th 
day  of  January,  in  the  year  of  our  Lord  1830,  and  in  the  second 

year  of  our  translation. 

**  John  Sheppard,  Deputy  Registrar." 

This  requisition  was  served  on  the  plaintiff  on  the  18th 
of  January,  1830 ;  it  was  not  founded  on  any  affidavit ;  and 
there  being  no  file  in  the  registry  of  the  Bishop's  Court  for  the 
reception  of  such  documents,  was,  in  the  same  manner  as  other 
documents  of  a  similar  description  are  usually  deposited  there, 
deposited  in  the  said  registry  on  the  19th  January,  1830.  The 
plaintiff  did  not  appoint  a  curate  pursuant  to  this  requisition, 
nor  appeal  to  the  Archbishop  of  the  province  to  which  the  said 
Bishop  belonged  ;  and  on  the  2nd  day  of  July,  1830,  the  Bishop 
licensed  the  Rev.  Arthur  Hubbard,  clerk,  to  the  office  of 
stipendiary  curate  in  Watford,  by  the  following  license : 

"  Charles  James,  by  divine  permission,  Bishop  of  London, 
to  our  beloved  in  Christ,  Arthur  Hubbard,  clerk,  B.  A.,  greeting  ; 
We  do,  by  these  presents,  give,  and  grant  unto  you,  in  whose 
fidelity,  morals,  learning,  sound  doctrine,  and  diligence,  we  do 
fully  confide,  our  license  and  authority  to  perform  the  office  of 
stipendiary  curate  in  the  parish  church  of  Watford,  in  the 
county  of  Hertford,  within  our  diocese  and  jurisdiction,  in 
reading  the  common  prayers  and  performing  other  ecclesiastical 
duties  belonging  to  the  said  office,  according  to  the  form  pre- 
scribed in  the  Book  of  Common  Prayer,  made  and  published 
by  authority  *of  Parliament,  and  the  canons  and  constitutions  [  •56O  ] 
in  that  behalf  lawfully  established  and  prbmulged,  and  not 
otherwise,  or  in  any  other  manner,  you  having  first  before  us 
subscribed  the  articles,  taken  the  oaths,  and  made  and  sub- 
scribed the  declaration,  which  in  this  case  are  required  by  law 
to  be  subscribed,  made,  and  taken  ;  and  we  do,  by  these  presents, 
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Capel       assign  unto  you  the  yearly  stipend  of  75i.  per  annum,  to  be  paid 

Child.       quarterly,  for  serving  the  said  cure ;  and  also  a  further  sum  of 

15Z.  per  annum,  in  lieu  of  a  house  ;  and  we  direct  that  you  reside 

in  the  parish.   In  witness  whereof,  we  have  caused  our  seal,  which 

we  use  in  this  case,  to  be  hereto  affixed.     Dated  the  2nd  day  of 

July,  in  the  year  of  our  Lord  1830,  and  in  the  second  year  of 

our  translation. 

"  John  Sheppard,  Deputy  Registrar." 

The  Bishop  caused  a  copy  of  this  license  to  be  entered  in  the 
registry  of  the  diocese  of  London,  on  the  25th  day  of  August, 
1830 ;  and  on  the  same  day  a  copy  was  transmitted  by  the 
Registrar  of  the  diocese,  by  the  post,  to  the  churchwardens  of  the 
parish  of  Watford.  The  plaintiff  refused  to  permit  Mr.  Hubbard, 
who  has  been  ready  to  assist  in  the  duty  since  he  was  licensed, 
to  act  as  his  curate,  though  Mr.  Hubbard  tendered  himself  for 
that  purpose  ;  and  no  part  of  the  duty  of  the  benefice  has  been 
on  account  of  such  refusal  performed  by  him.  On  the  22nd 
February,  1831,  the  Bishop  of  London  issued  a  mandate  or 
summons  to  the  plaintiff,  under  his  hand  and  private  seal,  which, 
after  reciting  the  monition  of  12th  day  of  January,  1830,  and 
license  above  set  forth,  concludes  as  follows :  "  And  whereas  it 
hath  been  represented  unto  us,  that,  on  the  2nd  day  of  January 
last  past,  the  sum  of  37Z.  10«.  was  due  to  the  said  Arthur  Hubbard, 
for  half  a  year's  stipend  so  assigned  to  him  as  aforesaid ;  and 
moreover  that  the  said  Arthur  Hubbard  hath  .made  due  applica- 
tion to  and  demand  on  you  for  payment  of  the  said  stipend  so 
in  arrear ;  but  that  the  same  still  remains  unpaid ;  and  that  a 
difference  hath  arisen  between  you  and  the  said  Arthur  Hubbard, 
[  *56i  ]  *touching  the  said  stipend  or  allowance,  or  the  payment  thereof. 
Now  we  do  therefore,  under  and  by  virtue  of  the  before-mentioned 
Act  of  Parliament,  require  you  by  these  presents  to  appear  before 
us  at  London  House,  St.  James's  Square,  in  the  parish  of  St. 
James,  Westminster,  in  the  county  of  Middlesex,  within  our 
diocese,  on  Tuesday,  the  1st  day  of  March  next  ensuing,  at  11 
of  the  clock  in  the  forenoon  of  the  same  day,  then  and  there  to 
shew  cause,  if  you  know  or  have  any,  why  the  said  stipend  so  in 
arrear  as  aforesaid  should  not  be  paid  and  satisfied,  and  to  hear 
and  receive  our  determination  in  the  premises.    And  we  do 
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hereby  further  intimate  to  you,  that,  if  you  do  not  appear  at  the        Capel 

time  and  place  above-mentioned,  or,  appearing,  do  not  shew  good        child. 

and  sufficient  cause,  as  aforesaid,  we  shall  proceed  as  by  the  said 

Act  we  are  empowered.     Given  at  London,   the  22nd  day  of 

February,  in  the  year  of  our  Lord  1881,  and  in  the  third  year 

of  our  translation. 

"  John  Sheppard,  Deputy  Registrar." 

A  duplicate  of  this  mandate  or  summons  was  duly  served  on 
the  plaintiiBF,  who  did  not  attend  the  Bishop  pursuant  thereto  ; 
and,  on  the  4th  day  of  March,  the  Bishop  issued  a  monition, 
under  his  hand  and  seal,  to  the  plaintiiBF ;  which,  after  reciting 
the  said  monition  of  the  12th  January,  1880,  and  the  licence 
above  set  forth,  concludes  as  follows : 

"And,  whereas  a  difference  having  arisen  between  you  and 
the  said  Arthur  Hubbard  touching  the  said  stipend  or  allowance 
or  the  payment  thereof,  we  did,  on  or  about  the  22nd  day  of 
February  now  last  past,  issue  our  order  or  mandate,  requiring 
you  to  appear  before  us,  at  London  House,  St.  James's  Square, 
in  the  parish  of  St.  James,  Westminster,  in  the  county  of 
Middlesex,  within  our  diocese,  on  Tuesday,  the  1st  day  of  this 
present  month  of  March,  at  11  of  the  clock  in  the  forenoon, 
to  hear  and  receive  our  determination  in  the  premises.  And 
intimating,  *that,  if  you  did  not  appear,  or,  appearing,  did  not  [  '562  1 
shew  good  and  sufficient  cause  why  the  said  stipend  so  in  arrear 
as  aforesaid  should  not  be  paid  and  satisfied  :  we  should  proceed 
as  by  the  said  Act  we  were  empowered.  And  whereas  you  did 
wilfully  neglect  or  refuse  to  attend  at  the  said  time  and  place, 
and  we  did,  notwithstanding  your  absence,  hear  the  complaint 
of  the  said  Arthur  Hubbard,  touching  the  said  stipend  or 
allowance,  and  the  non-payment  thereof;  and  did  thereupon 
determine,  that  the  sum  of  3711.  10«.,  being  the  amount  of 
stipend  so  in  arrear  as  aforesaid,  was  justly  due  and  owing  to 
the  said  Arthur  Hubbard ;  and  that  you,  without  lawful  cause, 
wilfully  neglected  or  refused  to  pay  the  same.  Now  we  do  there- 
fore, under  and  by  virtue  of  the  before-mentioned  Act  of  Parlia- 
ment, monish  and  direct  you  the  said  William  Capel  to  pay  and 
satisfy  the  said  Arthur  Hubbard  the  aforesaid  sum  of  S7Z.  10«. 
due  to  him  aforesaid.     And  we  do  further  monish  and  direct 
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Capkl  you  hereafter  to  pay  and  discharge  such  stipend  quarterly,  and 
Child.  also  the  said  sum  of  151.  yearly,  as  the  same  becomes  due  by 
\artue  of  our  license  as  aforesaid ;  and  to  make  a  return  to  this 
our  monition,  into  our  registry,  situate  in  Godliman  Street, 
Doctors'  Commons,  London,  within  thirty  days  from  the  service 
thereof,  pursuant  to  the  said  Act  of  Parliament.  Given,  at 
London,  the  4th  day  of  March,  in  the  year  of  our  Lord  1831, 
and  in  the  third  year  of  our  translation. 

"  John  Sheppard,  Deputy  Eegistrar." 

This  last-mentioned  monition  was  served  on  the  plaintiff  on 
the  9th  March,  1831 ;  and,  on  the  6th  April,  1831,  the  plaintiff, 
by  his  proctor,  duly  made  and  filed  in  the  registry  of  the 
Bishop's  Court  the  following  return  thereto  : 

"  In  the  Consistory  Court  of  London. — Watford  Vicarage. — 
On  the  6th  day  of  April,  1831,  before  the  Worshipful  John 
Daubeny,  Doctor  of  Laws  and  Surrogate,  in  his  chambers  in 
Doctors'  Commons,  London,  present — On  which  day,  F.  H.  Dyke, 
[  'Bea  1  the  proctor  for  the  Honourable  *and  Eeverend  William  Robert 
Capel,  the  vicar  of  the  vicarage  and  parish  church  of  Watford, 
in  the  county  of  Hertford,  and  diocese  of  London,  and  by  way 
of  return  to  the  monition  bearing  date  the  4th  day  of  March  last, 
and  served  on  his  said  party  on  the  9th  day  of  the  said  month, 
monishing  him  to  pay  and  satisfy  the  Reverend  Arthur  Hubbard, 
clerk,  the  sum  of  372.  10«.,  alleged  to  be  due  to  him  for  half  a 
year's  stipend  of  75L  per  annum  ;  and  in  future  to  pay  and  dis- 
charge such  stipend  quarterly,  and  also  the  sum  of  151.  yearly, 
as  the  same  becomes  due ;  and  thereafter  to  pay  and  discharge 
such  stipend  quarterly,  and  also  the  said  sum  of  15i!.  yearly,  as 
the  same  becomes  due  ;  alleged  that  on  the  12th  day  of  January, 
1830,  the  Lord  Bishop  of  London  issued  a  monition  under  his 
hand  and  seal,  directed  to  the  said  Honourable  and  Reverend 
William  Robert  Capel,  wherein  it  is  alleged  that  it  appeared  to 
his  lordship's  own  knowledge,  that  the  ecclesiastical  duties  of 
the  said  vicarage  and  parish  church  of  Watford,  were  inadequately 
performed  by  reason  of  the  negligence  of  the  said  Honourable 
and  Reverend  William  Robert  Capel;  and  he  was  thereby,  as 
asserted,  under  and  by  virtue  of  an  Act  of  Parliament  made  and 
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passed  in  the  fifty-seventh  year  of  the  reign  of  his  late  Majesty  Capel 
King  George  the  Third,  intitled  *An  Act  to  consolidate  and  child. 
amend  the  laws  relating  to  spiritual  persons  holding  of  farms, 
and  for  enforcing  the  residence  of  spiritual  persons  on  their 
benefices,  and  for  the  support  and  maintenance  of  stipendiary 
curates  in  England,'  monished  and  required  to  nominate  a  fit 
person,  with  a  stipend  of  not  less  than  751.  per  annum,  to  be 
licensed  by  him  the  said  Lord  Bishop,  to  assist  in  performing 
the  ecclesiastical  duties  of  the  said  vicarage  and  parish  church ; 
and  that  if  he  should  neglect  or  omit  to  make  such  nomination 
for  the  space  of  three  months  after  being  so  required,  the  said 
Bishop  would  proceed  to  appoint  a  curate  according  to  the  tenor 
of  the  said  Act ;  and  the  said  F.  H.  Dyke  denied  *that  the  [  '564 ' 
ecclesiastical  duties  of  the  said  vicarage  and  parish  church  ever 
were  inadequately  performed,  or  that  the  said  Honourable  and 
Reverend  William  Robert  Capel  was  negligent  in  the  performance 
thereof ;  but,  on  the  contrary,  he  alleged,  that,  ever  since  the 
induction  of  the  said  Honourable  and  Reverend  William  Robert 
Capel  to  the  said  vicarage  and  parish  church,  to  wit,  in  the  year 
1799,  he  the  said  Honourable  and  Reverend  William  Robert  Capel 
hath  been  resident  on  his  said  benefice,  and  has  performed  the 
ecclesiastical  duties  of  the  said  parish  regularly  and  properly ; 
and  the  said  F.  H.  Dyke  further  alleged,  that,  by  the  50th  section 
of  the  said  Act  of  Parliament,  it  is  enacted,  that  the  requisition 
thereby  directed  to  issue,  in  case  of  the  inadequate  performance 
of  ecclesiastical  duties,  should  be  forthwith  filed  by  the  Bishop 
in  the  registry  of  his  Court ;  and  he  alleged  that  the  aforesaid 
requisition  was  not  filed  in  the  registry  of  the  said  Lord  Bishop's 
Court,  as  directed  by  the  said  Act  of  Parliament ;  and  that  the 
said  F.  H.  Dyke,  being  desirous  of  ascertaining  on  behalf  of  his 
said  party,  whether  any  such  requisition  had  been  filed  as  so 
directed,  shortly  after  the  said  requisition  was  served  on  his 
said  party,  made  inquiries,  and  from  time  to  time  continued  to 
make  inquiries  in  the  said  registry  for  that  purpose;  and  was 
on  all  such  occasions  informed,  that  no  such  document  had  been 
filed  in  the  said  registry  until  the  2nd  day  of  December  last, 
when  he  was  informed  for  the  first  time  that  the  said  requisition 
had  been  filed ;  and  the  said  F.  H.  Dyke  further  alleged,  that. 
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Capel  on  the  5th  day  of  July  last,  he  the  said  F.  H.  Dyke  entered  a 
Child.  caveat  in  the  registry  of  the  said  diocese  of  London,  against  any 
license  being  registered,  appointing  a  stipendiary  curate  for  the 
said  parish  of  Watford,  yet  that,  notwithstanding  the  said  caveat, 
and  without  any  notice  being  given  to  him  or  his  said  party,  a 
license  bearing  date  the  2nd  day  of  July  last,  under  the  hand 
[  '665  ]  and  seal  of  the  said  Bishop,  was  on  or  about  the  *25th  day  of 
August  following  received  at  the  said  registry,  and  which  pur- 
ported to  appoint  the  said  Eeverend  Arthur  Hubbard,  clerk. 
Master  of  Arts,  to  the  office  of  stipendiary  curate  in  the  said 
parish  church,  and  to  assign  to  him  the  yearly  stipend  of  75Z. 
per  annum,  to  be  paid  quarterly,  by  the  said  Honourable  and 
Reverend  William  Robert  Capel;  and  also  the  further  sum  of 
15Z.  per  annum,  in  lieu  of  a  house ;  and  the  said  F.  H.  Dyke 
submitted  that  the  said  Lord  Bishop  is  not  by  the  said  Act  of 
Parliament  authorized  to  assign  to  the  said  Reverend  Arthur 
Hubbard  any  sum  of  money  in  lieu  of  a  house,  he  the  said 
Honourable  and  Reverend  William  Robert  Capel  being  resident 
at  the  vicarage  house  of  the  said  parish  ;  and  the  said  F.  H.  Dyke 
further  alleged,  that,  by  the  70th  section  of  the  aforesaid  Act 
of  Parliament,  it  is  enacted,  that  every  Bishop  who  shall  grant 
or  revoke  any  license  to  any  curate  under  this  Act  shall  and  he 
is  hereby  required  to  cause  a  copy  of  such  license  or  revocation 
to  be  entered  in  the  registry  of  the  diocese  within  which  the 
benefice  in  respect  whereof  any  such  license  should  be  granted 
or  revocation  made  shall  be  locally  situate  ;  and  an  alphabetical 
list  of  such  licenses  and  revocations  shall  be  made  out  by  the 
registrar  of  each  diocese,  and  entered  in  a  book  and  kept  for  the 
inspection  of  all  persons  upon  payment  of  the  sum  of  three 
shillings  and  no  more;  and  a  copy  of  every  such  license  or 
revocation,  with  respect  to  any  benefice,  shall  be  transmitted 
by  the  said  registrar  to  the  churchwardens  or  chapelwardens 
of  the  parish,  township,  and  place,  to  which  the  same  relates, 
within  one  jnonth  after  the  grant  or  revocation  thereof.  And 
the  said  F.  H.  Dyke  further  alleged,  that  a  copy  of  the  said 
license  was  not  registered  in  the  registry  of  the  said  Lord  Bishop 
of  London,  until  on  or  about  the  aforesaid  25th  day  of  August, 
although  the  same  now  appears  in  the  register-book  as  having 
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been  registered  on  the  2nd  day  of  July  ;  and  that  no  copy  of  the  Catkl 
said  license  was  transmitted  or  received  at  Watford  by  the  child. 
churchwardens  of  the  said  parish,  till  the  28th  day  of  the  said 
♦month  of  August.  And  the  said  F.  H.  Dyke  further  alleged,  [  '666  ] 
that  the  said  Beverend  Arthur  Hubbard  has  not,  since  his 
appointment,  performed  any  duty  in  the  said  parish  or  parish 
church,  nor  was  it  requisite  or  necessary  that  he  should  do  so, 
by  reason  that  the  said  Honourable  and  Beverend  William 
Bobert  Capel,  as  well  before  the  issuing  of  such  license  as  subse- 
quent thereto,  has  himself  regularly  and  properly  performed  the 
ecclesiastical  duties  of  the  said  parish  and  parish  church,  as 
vicar  thereof.  And  the  said  F.  H.  Dyke  submitted  to  the  law 
and  judgment  of  the  Court,  that,  by  reason  of  the  premises,  the 
said  monition  has  been  improperly  issued ;  and  he  prayed  the 
Worshipful  the  Judge  of  this  Court,  to  pronounce  this  the  return 
of  his  said  party  thereto  to  be  sufficient,  and  to  dismiss  the  said 
Honourable  and  Beverend  William  Bobert  Capel  from  the  said 
monition,  and  all  further  observance  of  justice  therein." 

On  the  12th  April,  1831,  the  following  order  was  issued  by  the 
Bishop,  under  his  hand  and  seal,  to  the  plaintiff : 

''  Charles  James,  by  divine  permission.  Bishop  of  London,  to 
the  Honourable  and  Beverend  William,  otherwise  William 
Bobert,  Capel,  clerk,  vicar  of  the  vicarage  and  parish  church 
of  Watford,  in  the  county  of  Hertford,  and  within  our  diocese 
and  jurisdiction.  Whereas  by  our  monition,  given  under  our 
hand  and  episcopal  seal,  bearing  date  the  4th  day  of  March,  last 
past,  we  did,  under  and  by  virtue  of  an  Act  of  Parliament  made 
and  passed  in  the  57th  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  intituled  '  An  Act  to  consolidate  and  amend 
the  laws  relating  to  spiritual  persons  holding  of  farms,  and  for 
enforcing  the  residence  of  spiritual  persons  on  their  benefices, 
and  for  the  support  and  maintenance  of  stipendiary  curates  in 
England,*  monish  and  direct  you,  the  said  William,  otherwise 
William  Bobert,  Capel,  to  pay  and  satisfy  the  Beverend  Arthur 
Hubbard,  clerk,  the  sum  of  37Z.  10«.  *being  the  amount  of  half  [  '667  ] 
a  year's  stipend,  assigned  to  him  by  our  license  in  such  monition 
mentioned,  and  due  to  him  on  the  2nd  day  of  January  last,  by 
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Capbl       virtue  of  our  said  license ;    and  thereafter  to  pay  and  discharge 

Child.       s^ch  stipend  quarterly ;  and  also  the  further  sum  of  15L  yearly, 

assigned  to  the  said  Arthur  Hubbard  in  lieu  of  a  house,  by  cor 

said  license,  as  the  same  becomes  due ;  and  we  by  such  monition 

required  you  to  make  a  return  to  the  same,  within  thirty  days 

from  the  service  thereof,  pursuant  to  the  said  Act  of  Parliament. 

And  whereas  the  said  moaition  was  duly  served  upon  you  on  the 

9th  day  of  the  said  month  of  March.     And  whereas  a  certain 

paper  writing,  purporting  to  be  a  return  to  our  said  monition, 

has  been  made  on  behalf  of  you,  the  said  William,  otherwise 

William  Eobert,  Capel :    And  whereas  such  paper  writing  does 

not  state  such  reasons  as  are  deemed  satisfactory  by  us  for  the 

non-payment  of  the  said  stipend.     And  whereas  you  the  said 

William,  otherwise  William  Robert,  Capel,  have  not  yet  paid  and 

satisfied  the  said  Arthur  Hubbard  the  said  sum  of  37Z.  10a.,  as 

monished  and  directed  by  our  said  monition ;  but  that  the  same 

still  remains  due  and  owing  from  you  to  the  said  Arthur  Hubbard ; 

whereby  it  appears  to  us  that  you  the  said  William,  otherwise 

William  Bobert,  Capel,  in  defiance  of  our  said  monition,  have 

wilfully  neglected  or  refused  and  do  continue  to  neglect  or  refuse 

to  pay  the  same.     Now  we  do  hereby,  under  and  by  virtue  of  the 

before-mentioned  Act  of  Parliament,  order  and  require  you  the 

said   William,   otherwise   William   Robert,  Capel,  to   pay   and 

satisfy  the  said  Arthur  Hubbard,  within  thirty  days  after  this 

our  order,  or  a  copy  thereof,  shall  have  been  delivered  or  left  in 

the  manner  required  by  the  said  Act  of  Parliament,  the  aforesaid 

sum  of  37i.  10«.  due  to  him  the  said  Arthur  Hubbard  by  virtue 

of  the  above-mentioned    license;    and    hereafter  to    pay  and 

discharge  such  stipend  quarterly,  as  the  same  becomes  due,  as 

also  the  said  sum  of  15Z.  yearly,  assigned  to  the  said  Arthur 

[  *668  ]       Hubbard,  *in  lieu  of  a  house  by  our  said  license,  as  the  same 

becomes  due  as  aforesaid,  in  pain  of  the  further  proceedings 

directed  by  the  said  Act.     Given  at  London,  the  12th  day  of 

April,  in  the  year  of  our  Lord  1831 ;  and  in  the  third  year  of  our 

translation. 

**  John  Shbppard,  Deputy  Register." 

The  said  last-mentioned  order  was  served  on  the  plaintiff  on 
the  15th  of  April,  1831 ;  the  plaintiff  did  not  obey  the  same;  and 
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on  the  16th  May,  1831,  the  Bishop  issued  a  sequestration  under       Oapbl 
his  hand  and  seal,  whereby  he  sequestered  the  profits  of  the       child. 
said  vicarage  of  Watford,  and  appointed  the  defendants  to  be  the 
sequestrators.     The  following  is  a  copy  of  such  sequestration : 

**  Charles  James,  by  divine  permission,  Bishop  of  London, 
To  our  beloved  in  Christ,  James  Child  and  John  Bruton,  jointly 
and  severally,  greeting :  Whereas,  we  have  lately  issued  our 
monition  under  our  hand  and  episcopal  seal  in  the  words 
following,  to  wit,  Charles  James,  by  divine  permission,  Bishop 
of  London,  to  the  Honorable  and  Reverend  William  Capel,  clerk, 
vicar  of  the  vicarage  and  parish  church  of  Watford,  in  the  county 
of  Hertford,  and  within  our  diocese  and  jurisdiction.  Whereas, 
we  did,  on  or  about  the  12th  day  of  January,  in  the  year  of  our 
Lord  1830,  issue  our  monition  (here  the  monition  is  set  forth 
verbatim)  which  monition  was  personally  served  on  the  said 
William,  otherwise  William  Robert,  Capel,  on  the  9th  day  of 
March  last:  And  whereas  no  satisfactory  return  was  made  to 
the  said  monition.  And  thereupon,  to  wit,  on  the  12th  day 
of  April  last,  an  order  also  issued  under  our  hand  and  episcopal 
seal  in  the  words  following,  to  wit,  (here  the  order  is  set  forth 
verbatim),  which  order  was  also  personally  served  on  the  said 
William,  otherwise  William  Robert,  Capel,  on  the  15th  day  of  the 
said  month  of  April :  And  whereas  it  is  represented  to  us  that 
such  order  has  not  been  complied  with,  and  that  the  said 
♦William,  otherwise  William  Robert,  Capel,  hath  not  yet  paid  [  "oGQ  ] 
and  satisfied  the  said  Arthur  Hubbard  the  aforesaid  sum  of 
37Z.  10«.,  as  monished  and  directed  by  our  said  monition  and 
order,  but  that  the  same  still  remains  due  and  owing  from  the 
said  William  Capel.  We  therefore,  the  Bishop  aforesaid,  by 
virtue  of  the  before-mentioned  Act  of  Parliament,  have  seques- 
tered all  and  singular  the  fruits,  tithes,  and  profits,  and  other 
ecclesiastical  emoluments  of  the  said  vicarage  and  parish  church 
of  Watford,  in  the  county  of  Hertford  aforesaid,  and  within  our 
diocese  and  jurisdiction  of  London,  and  to  the  aforesaid  William, 
otherwise  William  Robert  Capel,  the  vicar  thereof,  belonging  or 
in  anywise  appertaining,  and  do  sequester  the  same  by  these 
presents,  and  injoin  you  to  publish  or  cause  to  be  published  this 
our  sequestration  so  by  us  interposed  to  all  and  singular  that  are 
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Capbl  interested  therein  on  such  days  and  at  sach  places  as  are  proper 
Child.  and  convenient  in  that  behalf :  and  also  ask  for,  collect,  levy,  and 
receive  all  and  singular  the  said  fruits,  tithes,  profits,  and  other 
ecclesiastical  emoluments  whatsoever  of  the  said  vicarage  and 
parish  church  of  Watford  aforesaid,  and  to  the  said  William, 
otherwise  William  Bobert,  Capel,  the  vicar  thereof,  belonging, 
or  in  anywise  appertaining ;  and  the  same  so  collected,  levied, 
and  received,  to  expose  to  sale,  and  sell  for  a  sufficient  price ; 
and  with  the  same  so  collected,  levied,  and  received,  to  pay  the 
said  Arthur  Hubbard,  as  curate  of  the  said  parish,  the  sum  of 
872.  10«.,  for  half  a  year's  stipend,  assigned  to  him  by  our  license 
as  aforesaid,  and  now  due,  with  all  your  costs,  charges,  and 
expenses,  incurred,  or  to  be  incurred,  in  relation  to  this  our 
sequestration,  or  any  proceedings  incident  thereto.  And  we  do 
hereby  direct  you  to  render  a  true  and  faithful  account  of  the 
residue  of  what  you  shall  have  so  collected,  levied,  and  received, 
to  us,  or  to  our  vicar-general,  his  surrogate,  or  some  other  com- 
petent Judge  in  this  behalf,  when  you  shall  be  duly  required 
[  '570  ]  so  to  do ;  and  to  do  and  discharge  all  other  things  *needful  and 
necessary  in  that  behalf.  And  we  do  commit  and  grant  unto 
you,  the  said  James  Child  and  John  Bruton,  jointly  and  severally, 
our  power  and  authority  by  these  presents,  until  we  shall  think 
fit  to  relax  the  same.  In  testimony  whereof,  we  have  caused  the 
seal  of  our  vicar-general,  which  we  use  in  this  behalf,  to  be  affixed 
to  these  presents.  Dated,  at  London,  the  16th  day  of  May, 
in  the  year  of  our  Lord  1831,  and  in  the  third  year  of  our 

translation. 

**  C.  J.  (l.  s.)  London. 

'*  John  Shbppabd,  Deputy  Begistrar." 

On  the  11th  June,  1881,  the  defendants,  as  sequestrators, 
demanded  and  received  from  the  executors  of  one  Bobert 
Glutterbuck,  deceased,  the  sum  of  51.  18a.,  being  the  amount 
of  certain  fees  due  to  the  said  plaintiff,  as  vicar  of  the  said 
parish  of  Watford,  on  the  interment  of  the  said  Bobert  Clutter- 
buck  in  the  church-yard  of  the  said  parish,  and  gave  the  following 
receipt,  in  writing,  for  the  same. 

"  Beceived,  the  11th  June,  1831,  of  the  executors  of  the  late 
Bobert  Clutterbuck,  Esq.,  the  sum  of  51.  18a.,  for  the  burial 
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dues  on  account  of  the  Honorable  and  Beverend  William  Capel,  Oapkl 
as  directed  by  the  Lord  Bishop  of  London,  under  the  sequestration  child. 
by  us, 

**  James  Child  i  ^  ^    , 

^  ^  Sequestrators. 

"  John  Bbuton) 

The  plaintiff,  subsequently,  and  before  this  action  was  brought, 
required  the  defendants  to  pay  the  said  sum  of  51.  18«.  to  him, 
which  they  refused  to  do. 

The  questions  for  the  opinion  of  the  Court  were — 

First,  whether  the  Bishop,  under  the  circumstances  before 
stated,  had  any  authority  by  virtue  of  the  Act  of  57  Geo.  III. 
c.  99,  to  appoint  a  curate  ? 

Secondly,  supposing  him  to  have  such  authority,  whether  the       [  571  ] 
license  granted  to  Mr.  Hubbard,  dated  2nd  July,  1880,  was  a 
valid  appointment  of  him  as  curate,  under  the  provision  of  the 
said  Act  ? 

Third,  whether  the  Bishop  was  authorized  by  the  said  Act  to 
enforce  the  payment  of  the  stipend  appointed  to  Mr.  Hubbard, 
by  monition  and  sequestration  ? 

Fourth,  whether  the  proceedings  of  the  Bishop  were  not  void 
from  irregularity  ? 

The  case  was  argued  in  this  Term  by  Tamer,  for  the 
plaintiff,  and  Piatt  for  the  defendants;  and  afterwards  by  the 
King's  Advocate  for  the  plaintiff,  and  by  Dr.  Dodgson  for  the 
defendants. 

The  Court  delivered  their  judgments  at  great  length,  and 
commented  upon  all  the  arguments  used  by  counsel :  it  is 
therefore  deemed  proper  to  abstain  from  stating  the  arguments 
in  detail. 

Lord  Lyndhurst,  C.  B.  : 

We  were  extremely  desirous,  in  consequence  of  the  importance 
of  this  question,  of  having  it  argued  in  such  a  maimer  as  to 
have  every  possible  light  thrown  on  it  that  the  nature  of  the 
subject  would  admit  of.  It  certainly  has,  both  on  the  former 
and  present  occasion,  been  very  satisfactorily  argued ;  but,  I 
confess,  nothing  that  I  have  heard  in  the  course  of  either  the 
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Oapbl  former  or  present  argument,  has  altered  the  opinion  I  originally 
Child.  entertained  with  respect  to  the  question.  There  is  an  authority 
given  by  the  Act  of  Parliament  for  a  monition ;  and  the  question 
is,  whether  that  authority,  within  the  meaning  and  spirit  of  the 
Act  of  ParUament,  has  been  properly  pursued.  I  am  of  opinion 
that  it  has  not.  It  is  unnecessary  for  me  to  read  the  50th  section 
of  the  57  Geo.  III.,  out  of  which  this  question  arises.  But  I  will 
in  the  first  instance  say,  I  do  not  found  my  opinion  on  the  con- 
struction of  that  clause,  as  to  the  question,  whether  it  is  confined 
[  •672  ]  to  *benefices  having  a  plurality  of  churches  and  chapels ;  or, 
whether  it  extends  also  to  benefices  having  only  one.  I  do  not 
think  it  necessary  to  give  any  opinion  on  the  construction  of  the 
clause  with  respect  to  that  point :  the  judgment  I  have  formed 
proceeds  entirely  on  a  different  ground.  I  have  said  that  there 
is  an  authority  given  to  the  Bishop  by  the  50th  section  of  this 
Act  of  Parliament,  and  that  authority  so  given  must  be  strictly 
pursued.  The  authority  is,  to  decide  upon  affidavit,  or  upon 
his  own  knowledge,  whether  or  not  the  duties  of  the  parish  have 
been  inadequately  performed  in  consequence  of  the  negligence 
of  the  incumbent.  The  words  of  the  Act  are  these :  **  That, 
whenever  it  shall  appear  to  the  satisfaction  of  any  Bishop,  either 
of  his  own  knowledge,  or  upon  proof  by  affidavit  laid  before  him, 
that,  by  reason  of  the  number  of  churches  or  chapels  belonging 
to  any  benefice  locally  situate  within  his  diocese  ;  or,  the  distance 
of  such  churches  or  chapels  from  each  other ;  or,  the  distance  of 
the  residence  of  the  spiritual  person  serving  the  same  from  such 
churches  or  chapels ;  or  any  or  either  of  them ;  or  the  negligence  of 
the  spiritual  person  holding  the  same ;  that  the  ecclesiastical  duties 
of  such  benefice  are  inadequately  performed ; — such  Bishop  may, 
by  writing  under  his  hand,  require  the  spiritual  person  holding 
such  benefice  to  nominate  to  him  a  fit  person  or  persons,  with 
sufficient  stipend  or  stipends,  to  be  licensed  by  him,  to  perform, 
or  to  assist  in  performing  such  duties ;  specifying  therein  the 
grounds  of  such  proceeding.  And,  if  such  spiritual  person  shall 
neglect  or  omit  to  make  such  nomination  for  the  space  of  three 
months  after  such  requisition  so  made  as  aforesaid,  then,  and  in 
every  such  case,  it  shall  be  lawful  for  such  Bishop  to  appoint 
a  curate  or  curates,  as  the  case  shall  appear  to  such  Bishop  to 
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require,  with  such  stipend  or  stipends  as  such  Bishop  shall  think  Capbl 
fit  to  appoint,  not  exceeding  in  any  case  in  the  whole  the  stipends  child. 
allowed  to  curates  by  this  Act ;  nor,  except  in  the  case  of  negli- 
gence, exceeding  one  half  of  the  gross  annual  *  value  of  the  C  •s^s  ] 
benefice ;  although  the  spiritual  person  to  whom  such  churches 
or  chapels  shall  belong  shall  actually  reside  or  serve  the  same : 
provided  always,  that  such  requisition,  and  any  affidavit  made  to 
found  the  same,  shall  be  forthwith  filed  by  the  Bishop  in  the 
registry  of  his  Court."  *  *  "  Whenever  it  may  appear  to  the 
Bishop,  either  upon  affidavit,  or  of  his  own  knowledge  " — that 
must  appear  as  a  conclusion,  either  from  evidence  before  him,  or 
from  what  he  knows  of  his  own  knowledge.  Now,  let  me  consider 
in  the  first  place,  the  first  case  which  I  have  put — **  Whenever  it 
shall  appear  to  the  satisfaction  of  any  Bishop,  either  of  his  own 
knowledge,  or  upon  proof  by  affidavit  laid  before  him,  that,  by 
reason  of  the  number  of  churches  or  chapels  belonging  to  any 
benefice  locally  situate  within  his  diocese,  or  the  distance  of  such 
churches  or  chapels  from  each  other,  or  the  distance  of  the 
residence  of  the  spiritual  person  holding  the  same,  that  the 
ecclesiastical  duties  of  such  benefice  are  inadequately  performed, 
in  consequence  of  the  negligence  of  the  incumbent " — does  not 
this  import  inquiry,  and  a  judgment  as  the  result  of  that  inquiry  ? 
He  is  to  form  his  judgment ;  it  is  to  appear  to  him  from  affidavits 
laid  before  him  :  but,  is  it  possible  to  be  said  that  it  is  to  appear 
to  him,  and  that  he  is  to  form  his  judgment  from  affidavits  laid 
before  him  on  the  one  side,  without  hearing  the  other  party 
against  whom  the  charge  of  negligence  is  preferred,  which  is  to 
affect  him  in  his  character  and  in  his  property  ?  That  he  is  to ' 
come  to  that  conclusion,  without  giving  the  other  party  an 
opportunity  of  meeting  the  affidavits  by  contrary  affidavits,  and 
without  being  heard  in  his  own  defence — without  having  an 
opportunity  even  of  being  summoned  for  that  purpose?  as  in 
the  present  instance ;  there  being  no  summons,  for  the  monition 
was  proceeded  in  immediately,  without  any  intimation  whatever 
from  the  Bishop  of  his  ititention  to  proceed,  to  the  party  against 
whom  that  requisition  proceeds.  Now,  if  this  be  the  case,  with 
respect  to  that  part  of  the  Act  of  *Parliament  where  the  proceeding  [  •674  ] 
is  on  affidavit,  it  appears  to  me  as  a  necessary  consequence,  that, 
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Capbl  where  the  Bishop  proceeds,  not  on  affidavit,  but  on  his  own 
Child.  knowledge,  the  same  course  of  proceeding  is  necessary  ;  because, 
a  party  has  a  right  to  be  heard  for  the  purpose  of  explaining  his 
conduct ;  he  has  a  right  to  call  witnesses,  for  the  purpose  of 
removing  the  impression  made  on  the  mind  of  the  Bishop ;  he 
has  a  right  to  be  heard  in  his  own  defence.  On  consideration, 
then,  it  appears  to  me,  that,  if  the  requisition  of  the  Bishop  is 
to  be  considered  a  judgment,  it  is  against  every  principle  of 
justice,  that  that  judgment  should  be  pronounced,  not  only 
without  giving  the  party  an  opportunity  of  adducing  evidence, 
but  without  giving  him  notice  of  the  intention  of  the  Judge  to 
proceed  to  pronounce  the  judgment  :  it  says,  "  Whereas  it 
appears  to  us,  of  our  own  knowledge,  that  the  ecclesiastical 
duties  of  the  said  vicarage  and  parish  church  of  Watford  are 
inadequately  performed,  by  reason  of  your  negligence :  we  do 
therefore,  under  and  by  virtue  of  an  Act  of  Parliament,  made 
and  passed  in  the  57th  year  of  the  reign  of  his  late  Majesty, 
George  III.,  in  titled  An  Act,  and  so  forth,  monish  and  require  you 
to  nominate  to  us  a  fit  person,  with  a  stipend  of  not  less  than 
75Z.  per  annum,  to  be  licensed  by  us,  to  assist  in  performing  the 
ecclesiastical  duties  of  the  said  vicarage  and  parish  church  of 
Watford :  further  monishing  you,  that,  if  you  shall  neglect  or 
omit  to  make  such  nomination  for  the  space  of  three  months 
after  this  requisition,  we  shall  proceed  to  appoint  a  curate, 
according  to  the  tenor  of  the  said  Act."  It  is  in  form  a  judg- 
ment ;  it  is  in  effect  and  consequence  a  judgment.  It  appears 
to  me,  therefore,  considering  the  principles  of  justice,  that  this 
'  construction  of  the  Act  could  hardly  be  more  necessary,  if  it  had 
been  absolutely  required  by  the  language  of  the  Act  that  a 
previous  summons  should  be  issued.  But  then  it  is  said,  that 
the  party  against  whom  judgment  is  pronounced  has  had  an 
[  •STS  ]  opportunity  of  being  heard.  It  is  true,  that,  after  *the  requisi- 
tion has  issued,  upon  a  subsequent  day,  there  was  a  mandate  to 
shew  cause — to  attend  before  the  Bishop  to  shew  cause.  To 
shew  cause  to  what  ?  To  shew  cause  why  the  requisition  should 
not  be  cancelled — to  shew  cause  why  the  nomination  of  a 
curate  should  not  be  rescinded?  No,  but  to  shew  cause  why 
a  certain  amount  of  salary  should  not  be  paid.     It  does  not 
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appear  to  me  to  follow  at  all  as  a  necessary  consequence,  that,  if  Capbl 
the  defendant  had  attended,  he  would  have  been  allowed  on  that  chSld. 
mandate  to  have  shewn  cause  against  the  ecclesiastical  judgment. 
The  reason  why  I  come  to  that  conclusion  is,  that,  after  the 
mandate  or  monition  issued,  which  monition  is  dated  the 
4th  March,  1881,  and  recites  the  requisition  and  the  previous 
proceedings ;  and  to  which  monition  an  answer  was  put  in  on 
the  part  of  the  defendant,  negativing  the  charge  preferred  against 
the  vicar,  as  follows :  "  And  the  said  F.  H.  Dyke  denied  that 
the  ecclesiastical  duties  of  the  said  vicarage  and  parish  church 
of  Watford  ever  were  inadequately  performed,  or  that  the  said 
Hon.  and  Rev.  William  Robert  Capel  was  negligent  in  the  per- 
formance thereof:  but,  on  the  contrary,  he  alleged,  that  ever 
since  the  induction  of  the  said  Hon.  and  Rev.  William  Robert 
Capel,  to  the  said  vicarage  and  parish  church,  he  the  said  Hon. 
and  Rev.  William  Robert  Capel  has  been  resident  on  his  said 
benefice,  and  has  performed  the  ecclesiastical  duties  of  the  said 
parish  regularly  and  properly."  The  answer  given  to  that 
denial  in  the  order  subsequently  made,  is  that  such  paper  writing 
does  not  state  such  reasons  as  are  deemed  satisfactory,  as  it  is 
alleged,  for  the  non-payment  of  the  stipend.  It  appears  to  me, 
therefore,  that  the  subsequent  proceedings  were  considered  on 
the  part  of  the  Bishop  to  relate  only  to  the  payment  of  the 
stipend ;  and  that,  if  the  party  had  appeared  to  the  mandate,  as 
he  did  afterwards  to  answer  the  monition,  the  original  charge 
was  considered  a  question  which  it  was  not  competent  for  him 
to  enter  into,  the  only  *question  being,  as  to  whether  or  not,  [  'BTd  ] 
assuming  the  original  requisition  to  be 'correct,  the  stipend  was 
or  was  not  payable.  Then  it  was  said  in  answer  to  the  arguments 
urged  at  the  Bar,  that  the  party  had  a  right  to  appeal  to  the 
Archbishop.  I  apprehend  the  right  to  appeal  to  the  Archbishop 
makes  no  difference  in  this  case.  Where  there  is  an  authority 
to  pronounce  a  judgment,  and  an  appeal  is  given  from  that 
judgment  when  it  is  pronounced,  the  party  against  whom  the 
judgment  is  pronounced  has  a  right  to  be  heard  on  the  original 
judgment :  he  has  a  right  to  be  heard  before  the  original  judg- 
ment is  pronounced,  for  the  purpose  of  preventing  that  judgment 
from  being  pronounced;    and  the  circumstance  of  its  having 
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Oapel  been  given  makes  in  that  respect,  as  I  apprehend,  no  difference 
ChVld.  whatever.  But  if  it  is  said  further,  an  appeal  is  given — from 
what  is  it  given  ?  Not  from  the  requisition,  not  from  the  judg- 
ment, but  from  the  nomination.  It  is  the  requisition  which 
states  the  judgment ;  it  is  not  an  appeal  from  that  requisition : 
but,  by  the  express  words  of  the  Act  of  Parliament,  it  is  an 
appeal  from  the  nomination,  which  is  a  consequence  of  that 
requisition,  and  a  consequence  of  the  judgment  pronounced  on 
that  requisition.  Then,  against  what  is  the  party  to  appeal. 
How  does  he  know  what  is  the  offence  imputed  to  him  ?  The 
Act  of  Parliament  states  that  the  requisition  must  contain  the 
specific  and  particular  grounds.  I  apprehend  it  is  no  compliance 
with  that  Act  of  Parliament  to  say,  that,  following  the  words  of 
that  section,  the  ground  of  the  proceeding  is  the  inadequacy 
of  the  performance  of  the  duties,  in  consequence  of  the  negligence 
of  the  incumbent,  but  it  must  state  the  facts  out  of  which  that 
negligence  proceeds,  from  which  it  is  deduced,  in  order  that  the 
party  when  he  comes  to  appeal,  may  know  what  in  reality  is 
the  case  meant  to  be  adduced  against  him.  It  becomes  more 
necessary  when  the  proceeding  is  not  founded  on  any  charge 
contained  in  an  affidavit,  which  might  disclose  to  the  party  what 
[  •677  ]  the  particular  *charge  was  which  he  was  expected  to  meet. 
Now,  in  this  case,  it  is  not  founded  on  affidavit,  but  on  the 
knowledge  of  the  Bishop,  which  may  be  a  knowledge  in  his  own 
breast ;  and  a  party,  upon  an  appeal,  would  not  know  what  he 
was  to  meet,  or  be  prepared  adequately  to  make  his  defence. 
It  does  not  appear  necessary  to  proceed  on  that  ground.  Here 
is  a  new  jurisdiction  given — a  new  authority  given :  a  power  is 
given  to  the  Bishop  to  pronounce  a  judgment ;  and,  according 
to  every  principle  of  law  and  equity,  such  judgment  could  not  be 
pronounced,  or,  if  pronounced,  could  not  for  a  moment  be 
sustained,  unless  the  party  in  the  first  instance  had  the  oppor- 
tunity of  being  heard  in  his  defence,  which  in  this  case  he  had 
not ;  and  not  only  no  charge  is  made  against  him  which  he  had 
an  opportunity  of  meeting,  but  he  has  not  been  summoned  that 
he  might  meet  any  charge.  On  these  grounds,  I  am  of  opinion 
that  the  proceedings  are  altogether  invalid;  for  the  rest  of 
the  proceedings  which  have  been  founded  on  this  requisition. 
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which  is  defective  in  the  outset,  cannot,  in  any  part  of  them,        Capkl 
be  sustained.  Cmld. 

Baylby,  B.  : 

I  am  of  the  same  opinion ;  and  my  opinion  is  founded  on  the 
insufficiency  of  the  requisition ;  for,  as  it  seems  to  me,  every  step 
proceeds  on  that ;  and  if  that  foundation  stone  is  removed,  I  think 
every  thing  built  upon  it,  is  to  be  considered  as  removed  also. 
Before  this  Act  of  Parliament,  the  Bishop  had  clearly  no  right 
to  proceed  in  the  way  this  clause  authorizes  him  to  proceed ; 
this  clause  gives  him  a  special  power,  but  it  gives  him  a  qualified 
power  also :  and  if  he  does  not  pursue  the  terms  in  which  that 
power  is  given,  it  seems  to  me  that  this  clause  gives  him  no 
protection.  Now,  I  do  not  in  this  case  found  my  opinion  on  the 
ground  that  the  clause  which  applies  to  the  negligence  on  the  part 
of  the  incumbent,  is  confined  to  places  where  there  is  a  plurality 
of  churches.  There  is  a  peculiarity  certainly  in  the  language 
and  the  wording  of  the  Act,  *  which  may  give  great  countenance  [  '578  ] 
to  the  belief  that  it  is  not  applicable  to  places  where  there  is  a 
single  church  only ;  but  I  think  that  it  is  not  at  all  necessary  to 
combat  with  that  difficulty  in  this  case,  or  pronounce  an  opinion 
upon  that  question.  The  grounds  on  which  my  opinion  is 
formed,  are,  that,  in  this  case,  it  cannot  be  said  judicially,  it 
cannot  be  said  with  propriety,  that  it  has  appeared  to  the 
satisfaction  of  the  Bishop  that  the  ecclesiastical  duties  of  the 
parish  were  inadequately  performed:  and  while  this  clause 
authorizes  the  Bishop  to  issue  a  requisition,  provided  he  shall 
specify  in  that  requisition  the  grounds  of  his  proceedings  in  this 
case,  such  grounds  are  not  specified.  The  language  of  the  Act 
in  the  very  beginning  of  the  clause,  seems  to  me  to  be  important: 
"  That,  whenever  it  shall  appear  to  the  satisfaction  of  any  Bishop, 
either  by  his  own  knowledge,  or  upon  proof  by  affidavit  laid  before 
him."  Now,  when  can  it  with  propriety  be  said  the  cause  of 
complaint  appears  to  the  Bishop,  either  upon  affidavit,  or  on  his 
own  knowledge?  Suppose  one  party  to  proceed  by  way  of 
affidavit,  and  to  lay  an  affidavit  before  him,  would  the  fact  of  the 
affidavit  being  made,  without  calling  upon  the  opposite  party  to 
shew  cause  against  that  affidavit,  be  a  sufficient  ground  ?    In  my 
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Oapel  opinion  decidedly  it  would  not.  I  might  be  able  to  shew  that 
ChIld.  ^h^  party  on  whose  affidavit  the  requisition  was  made,  had  been 
convicted  of  perjury,  or  was  an  infamous  person,  and  that  his 
affidavit  ought  not  to  be  relied  upon :  I  might  meet  it  by  counter 
affidavits,  explaining  and  doing  away  with  the  effect  of  every  act 
which  had  been  mentioned  and  specified  in  that  affidavit.  Upon 
the  general  principles  of  law,  it  would  have  been  essential,  if  the 
Bishop  had  proceeded  by  way  of  affidavit,  to  have  given  the 
opposite  party  an  opportunity  of  being  heard.  When  the  Bishop 
proceeds  on  his  own  knowledge ;  I  am  of  opinion  also  that  it 
cannot  possibly,  and  within  the  meaning  of  this  Act,  appear  to 
the  satisfaction  of  the  Bishop,  and  of  his  own  knowledge,  unless 
[  •STQ  ]  he  gives  the  party  an  opportunity  *of  being  heard,  in  answer  to 
that  which  the  Bishop  states  on  his  own  knowledge  to  be  the 
foundation  on  which  he  proceeds.  It  is  not  at  all  essential,  in 
order  to  give  effect  to  such  proceedings,  that  there  should  be 
that  delay  which  a  suit  in  the  Ecclesiastical  Court  would 
naturally  produce.  It  would  be  quite  sufficient  if  the  Bishop 
were  to  call  the  party  before  him,  and  to  state  to  him  the 
grounds  on  which  he  thought  the  duties  were  inadequately 
performed,  by  reason  of  his  negligence;  and  he  should  have 
asked  whether  he  had  or  had  not  any  grounds  on  which  he 
could  answer  that  charge ;  but,  is  it  not  a  common  principle  in 
every  case  which  has  in  itself  the  character  of  a  judicial 
proceeding,  that  the  party  against  whom  the  judgment  is  to 
operate  should  have  an  opportunity  of  being  heard?  In  our 
courts  of  law,  you  cannot  obtain  a  judgment  against  a  party, 
without  entering  an  appearance  for  him,  so  that  it  shall  seem  as 
if  he  had  appeared.  He  either  does  actually  appear,  or  else  you 
enter  an  appearance  for  him,  according  to  the  Act  of  Parliament 
expressly  made  for  that  purpose ;  and  made  because  it  is  con- 
sidered an  invariable  maxim  of  law,  that  you  cannot  proceed 
against  a  party  without  his  having  the  opportunity  of  being 
heard,  and  without  his  appearing  in  Court,  before  a  judgment 
shall  be  pronounced  against  him.  In  the  case  of  proceedings 
before  magistrates  on  summary  conviction,  if  the  conviction 
does  not  state  either  that  the  party  was  summoned,  or  that  he 
appeared,  the  conviction  is  bad.     If  you  remove  a  corporator. 
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and  it  turns  out  that  he  was  not  summoned,  however  gross  and  capbl 
flagrant  his  misconduct  may  have  been,  he  is  entitled  to  be  child. 
restored ;  and  I  know  of  no  case  in  which  you  are  to  have  a 
judicial  proceeding,  by  which  a  man  is  to  be  deprived  of  any 
part  of  his  property,  without  his  having  an  opportunity  of  being 
heard.  There  is  a  case  of  Rex  v.  Benn  and  Church  (i),  in  which, 
where  a  warrant  of  distress,  which  is  in  the  nature  *of  an  [  '580  ] 
execution,  had  issued,  not  grounded  on  a  previous  summons, 
Lord  Kbnyon  laid  it  down  most  distinctly  as  an  invariable  maxim 
of  our  law,  that  no  man  shall  be  punished  before  he  has  had  an 
opportunity  of  being  heard.  Now,  in  this  case,  it  is  impossible, 
as  it  seems  to  me,  to  say,  that  the  requisition  is  not  in  the 
character  of  a  judicial  proceeding.  It  does  not  call  upon  the 
party  to  shew  cause,  but,  transit  in  remjudicatam,  it  requires  him 
to  do  the  act ;  and  the  period  of  time  from  which  he  is  to  do  that 
act,  is  the  period  of  time  limited  by  the  Act  of  Parliament — 
giving  him  no  further  time  to  shew  cause  against  the  requisition 
being  acted  upon.  And  the  appointment  of  a  curate  by  himself ; 
what  is  the  effect  of  that?  Why  the  effect  of  a  curate  being 
appointed  by  himself,  or  of  an  appointment  of  a  curate  by  the 
Bishop,  is,  for  so  long  a  time  as  the  curate  shall  continue,  to 
deprive  him  of  a  portion  of  the  profits  of  his  benefice ;  it  is,  to  all 
intents  and  purposes,  a  deprivation  from  him,  for  so  long  a  time 
as  that  curate  shall  continue,  of  751.  a  year  if  he  shall  continue 
under  the  requisition,  or  90Z.  a  year  if  he  shall  act  under  the 
appointment  of  the  Bishop.  It,  cannot,  therefore,  in  the  first 
instance,  be  said  to  have  appeared  to  the  satisfaction  of  the 
Bishop  that  this  party  had  been  guilty  of  negligence;  and 
consequently  that  foundation,  the  first  foundation  on  which  this 
requisition  issued,  cannot  be  considered  as  having  existed. 

It  is  necessary  also  to  specify  in  that  judgment  the  grounds 
of  the  proceeding ;  and  this  is  in  the  nature  of  a  proviso,  and  is 
a  qualification  of  the  right  of  the  Bishop  to  act,  or  issue  such 
requisition.  Are  the  grounds  of  proceeding  specified  in  this 
requisition  ?  Suppose  instead  of  acting  on  your  own  knowledge, 
you  act  on  an  afl&davit — would  an  affidavit  which  had  stated  that 
the  party  had  inadequately  performed  the  ecclesiastical  duties 

(1)  6  T.  R.  198. 
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Capel  of  his  vicarage,  be  suflScient?  As  it  seems  to  me,  clearly  it 
Child.  would  not ;  it  is  not  merely  to  specify  the  head  or  nature,  *but 
[  •581  ]  it  is  to  specify  the  grounds.  You  may  have  various  grounds  on 
which  the  clerical  duties  are  negligently  performed,  in  consequence 
of  the  negligence  of  the  incumbent.  He  may  do  every  duty  in 
the  most  satisfactory  manner,  in  the  fullest  way,  in  the  church  ; 
but  there  may  be  a  variety  of  parochial  duties,  every  one  of  which 
may  be  negligently  performed.  He  may  perform  a  great  many 
of  the  parochial  duties  most  correctly,  still  he  may  be  negligent 
as  to  some.  Is  it  not  right,  in  an  affidavit  against  him,  which 
is  to  be  filed  in  the  registry  of  the  Bishop's  Court,  to  give  him  an 
opportunity  of  saying  it  is  not  his  fault ;  and  to  specify  what  is 
the  nature  of  the  charges  you  mean  to  make  against  him  ?  If  you 
had  proceeded  as  you  do  in  a  citation,  and  the  party  had  appeared, 
and  then  you  had  exhibited  articles,  the  articles  would  point  out 
what  were  the  specific  grounds  of  the  proceeding ;  and  such  party 
would  have  an  opportunity  of  being  heard  on  those  grounds. 
But  here  there  is  no  specification  whatever,  and  on  that  ground 
therefore,  in  addition  to  the  others  which  I  have  already 
mentioned,  it  appears  to  me  that  the  Bishop  did  not  pursue  the 
restrictions  with  which  this  power  was  conferred  on  him :  and 
consequently  that  the  sequestration  afterwards  issued  cannot  be 
supported. 

Vaughan,  B.  : 

I  entirely  concur  in  the  opinions  of  my  Lord  Chief  Baron  and 
my  brother  Baylby  in  this  case ;  but,  as  it  is  a  question  of  very 
great  and  extensive  importance,  affecting  the  interests  of  the 
Church  generally,  I  shall  take  the  liberty  of  offering  my  opinion 
on  the  few  remaining  questions  which  have  been  raised.  However 
much  we  may  regret  the  cause  which  has  given  rise  to  the  present 
discussion,  it  has  been  a  source  of  great  satisfaction  to  hear 
to-day  that  no  improper  motive  is  imputed  to  the  parties ;  and  it 
is  obvious,  as  it  appears  to  me,  that  every  body  must  feel  that  the 
[  •582  J  Bishop  is  acting  in  the  conscientious  *discharge  of  a  great  public 
duty.  But,  on  the  other  hand,  it  is  quite  impossible  to  find  fault 
with  the  resistance  which  has  been  made  to  this  act  on  the  part 
of  the  Bishop  by  the  gentleman  who  is  the  plaintiff  in  this  case ; 
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becaase,  to  have  acquiesced  in  this  act  of  the  Bishop,  would  have       Capel 

been  to  admit  something  very  like  a  stain  upon  his  character.       chTld. 

The  case  itself  presents  two  considerations;   and  the  first  is, 

whether  the  Bishop  has  any  jurisdiction  to  appoint  a  curate  in 

the  event  of  the  incumbent  refusing  to  do  so ;  and,  if  he  has  that 

jurisdiction,  whether  he  has  exercised  it  conformably  to  the  Act 

of  Parliament  which  has  given  him  power  so  to  do.     Now,  I  was 

the  rather  desirous  of  expressing  my  opinion  upon  the  first 

branch,  because  I  find  that  there  is  a  clause  in  the  Act,  namely, 

the   74th   section,  which   says,  "whenever  any  jurisdiction  is 

given  to  the  Bishop,  all  concurrent  jurisdiction  shall  cease." 

I  thought  it  as  well,  having  looked  attentively  into  the  section, 

to  state  my  opinion  on  that  part  of  it ;  but,  in  doing  so,  I  will 

just  observe  upon  the  relative  situation  of  the  parties  at  common 

law.     No  one  will  insist  that  the  Bishop  has  a  right — indeed  it 

has  been  conceded  on  both  sides  that  no  one  has  a  right — to 

enter  or  obtrude  upon  a  resident  incumbent  a  curate  in  invituniy 

against  his  will ;  the  Bishop  has  no  such  power  at  common  law ; 

nor  has  it  been  contended  that  he  has,  unless  that  power  has 

been  conferred  upon  him  by  this  particular  section  of  the  Act 

of  Parliament,  namely,  the  50th  section ;  therefore,  it  becomes 

a  question   whether   the  right  of    the   resident  incimibent  is 

controlled  by  the  terms  of  this  particular  section.     Now,  in 

referring  to  that  section,  I  confess  it  appears  to  me  to  apply  only 

to  a  case  of  plurality  of  churches  or  chapels.     I  think  the  whole 

context  of  the  section  implies  that;   for,  it  begins  by  saying, 

''  that,   whenever  it  shall  appear  to  the    satisfaction  of  any 

Bishop,  either  of  his  own  knowledge,  or  upon  proof  by  affidavit 

laid   before  him" — What? — **that  *by  reason  of  the  number       [  •sss  ] 

of  churches  or  chapels  belonging  to  any  benefice  locally  situated 

within  his  diocese,  or  by  reason  of  the  distance  of  such  churches 

or  chapels  from  each  other,  or  by  reason  of  the  distance  of  the 

residence  of  the  incumbent  from  such  churches  or  chapels,  or  by 

reason  of  the  negligence  of  the  spiritual  person  holding  the  same 

churches  or  chapels."     The  whole  of  the  language  of  the  section 

goes  on  in  the  same  way  ;  "  and,  unless  he  shall  appoint  a  curate, 

then  it  shall  be  lawful  for  such  Bishop  to  appoint  a  curate  or 

curates  as  shall  appear  to  such  Bishop  to  require;  and  such 
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Capel  stipend  or  stipends  as  such  Bishop  shall  think  fit  to  appoint,  not 
Child.  exceeding  in  any  case,  in  the  whole,  the  stipend  allowed  to  curates 
by  this  Act,  nor,  except  in  the  case  of  negligence,  exceeding  one 
half  of  the  gross  annual  value  of  the  benefice,  although  the 
spiritual  person  to  whom  such  churches  or  chapels  shall  belong, 
shall  actually  reside,  or  serve  the  same.'*  Looking  at  this  section 
of  the  Act  of  Parliament,  it  is  to  be  observed,  that,  before  this 
time,  there  was  no  such  instance,  that  I  am  aware  of,  either  iu 
the  statute  12  Anne,  or  in  the  statute  of  36  Geo.  III.,  or  in  the 
statute  53  Geo.  III.,  or  in  any  section  of  any  Act,  until  the  Act 
in  question ;  nor  was  any  attempt  ever  made  to  obtrude  upon  an 
incumbent  of  a  benefice  a  curate  against  his  will.  It  appears  to 
me  that  this  is  a  power  which  ought,  most  unquestionably,  to  be 
construed  strictly ;  and  also,  upon  the  best  construction  I  can 
give  to  this  clause,  that  it  was  not  intended  to  authorize  the 
Bishop  to  appoint  a  curate  in  any  case  in  which  there  was  not 
more  than  one  church  or  chapel  annexed  to  that  benefice.  We 
are  not  called  upon  to  announce  our  opinion  upon  the  expediency 
of  giving  such  power  to  the  Bishop,  the  mere  opinion  which  we 
are  called  upon  to  give  is,  whether  the  Bishop  has  such  power. 
The  parish  here  has  upwards  of  five  thousand  inhabitants ;  and  it 
is  a  parish  five  miles  in  extent :  it,  therefore,  might  be  expelient 
[  "SSi  ]  to  *give  the  Bishop  a  power,  under  those  circumstances,  to  call 
upon  the  incumbent  to  supply  such  assistance  as  might,  in  the 
opinion  of  the  Bishop,  be  requisite.  But  that  is  not  the  question 
here ;  we  are  not  called  upon  to  pronounce  an  opinion  upon 
that:  but  the  question  is,  whether,  within  the  terms  of  this 
Act  of  Parliament,  the  Bishop  has  the  power  to  call  upon  the 
incumbent  of  a  benefice  to  appoint  a  curate.  It  appears  to  me 
he  has  not  that  power,  unless  the  benefice  consists  of  more 
churches  than  one.  But,  independently  of  that  question, 
whether  he  has  jurisdiction  or  not — conceding  that  he  has 
jurisdiction — ^is  it  possible  to  contend  that  the  jurisdiction  has 
been  properly  exercised  ?  It  is  perfectly  foreign  to  the  adminis- 
tration of  the  English  law  to  suppose,  that,  in  a  case  where  the 
consequences  ai'e  highly  penal,  as  they  are  in  this  case,  for  they 
afifect  the  temporal  and  spiritual  condition  of  this  person,  to 
suppose  that  he  has  this  power,  unless  the  party  complained 
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of  has  an  opportunity  of  being  heard.  It  appears  to  me,  under  Cap£l 
all  the  circumstances,  there  having  been  no  citation,  that  this  child. 
proceeding  operates  in  the  nature  of  a  judgment  in  the  first 
instance ;  for,  this  requisition  calls  upon  him  to  appoint  a  curate 
within  a  certain  number  of  days ;  and,  when  those  days  expire, 
the  time  arrives  at  which  the  Bishop  claims  the  power,  and 
exercises  the  power,  of  appointing  the  curate  ;  and,  to  hold  that 
he  can  have  any  such  power,  without  giving  the  opposite  party 
an  opportunity  of  being  heard,  is  totally  foreign  to  every  notion 
of  the  administration  of  justice.  It  will  be  also  remembered, 
that,  by  this  particular  Act  of  Parliament,  the  Bishop  is  not 
to  generalize  the  grounds  of  negligence,  but  he  is  called  upon  to 
specify  distinctly  the  nature  of  the  negligence,  as  in  the  nature 
of  articles,  by  affidavit,  in  order  that  the  other  party  may  have 
the  means  of  giving  a  specific  answer — otherwise  it  would  be 
materially  injuring  the  character  of  this  party  without  his 
having  an  opportunity  of  defending  himself.  Upon  the  *whole,  [  *586  ] 
it  appears  to  me,  upon  the  best  construction  which  I  have  been 
able  to  put  upon  this  section  of  the  Act  of  Parliament,  that  this 
jurisdiction  has  been  improperly  exercised. 

BOLLAND,  B. : 

I  am  of  the  same  opinion.  And,  unless  this  had  appeared  to 
me  to  be  a  case  of  great  moment,  I  should  not,  of  course,  after 
what  has  been  so  ably  said  by  my  Lord  Chief  Baron  and  by 
my  two  learned  brothers  who  have  preceded  me,  have  said  one 
word  about  it;  but,  I  found  my  judgment  upon  three  grounds, 
namely,  that  which  my  learned  brother  Vauohan  has  alluded  to, 
the  want  of  jurisdiction  on  the  part  of  the  Bishop — and  also 
upon  the  other  ground  taken  by  my  Lord  Chief  Baron  and 
Mr.  Baron  Bayley;  and  further  upon  the  insufficiency  of  the 
requisition :  therefore,  I  think  it  a  case  in  which  I  should  give 
reasons  for  pronouncing  the  judgment  which  I  am  about  to  give. 
Now,  to  take  the  first  ground — namely,  the  want  of  jurisdiction 
on  the  part  of  the  Bishop — if  I  had  considered  this  as  an  extra- 
judicial point,  I  should  not  have  introduced  it  as  a  part  of  my 
judgment :  but,  as  it  goes  to  the  jurisdiction  of  the  Bishop,  and 
takes  away  all  the  ground  from  under  him,  I  have  thought  it 
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material  to  state  that  ground  in  delivering  the  judgment  I  am 
about  to  pronounce.  The  section  of  the  Act  of  Parliament  upon 
which  thisr  authority  is  said  to  be  constituted,  appears  to  me  to 
apply  solely  to  the  case  of  a  parish  in  which  there  are  more 
churches  or  chapels  than  one.  It  has  been  asked,  and  very 
ingeniously  put,  by  the  learned  Doctor  who  last  addressed  the 
Court  on  the  part  of  the  defendants — why  need  this  have  been 
done,  if  the  circumstances  had  existed  which  enabled  the  Bishop 
before  to  have  done  all  he  has  claimed  a  right  to  do  ?  Now,  it 
appears  to  me  that  an  answer  may  be  given  to  that,  namely, 
that,  at  the  time  this  Act  of  Parliament  was  passed,  there  were 
a  vast  number  of  new  churches  *intended  to  be  built  in  different 
parts  of  this  island ;  and  it  is  very  likely  that  it  would  appear 
right  to  the  Legislature  to  insert  in  the  Act  that  power,  to  guard 
against  cases  in  which  it  might  be  doubtful  whether  they  were 
provided  for  by  the  law  as  it  before  stood.  All  that  the  Act  of 
Parliament  says  is  this,  ''whenever  it  shall  appear  to  the 
satisfaction  of  any  Bishop,  either  upon  his  own  knowledge,  or 
upon  proof  by  affidavit  laid  before  him,  that,  by  reason  of  the 
number  of  churches  or  chapels  belonging  to  any  benefice  locally 
situate  within  his  diocese,  or  the  distance  of  such  churches  or 
chapels  from  each  other,  or  the  distance  of  the  residence  of  the 
spiritual  person  serving  the  same  from  such  churches  or  chapels, 
or  any  or  either  of  them."  I  will  confine  myself  to  that,  and 
consider  the  three  first  points  upon  which  the  Bishop  has  a 
right  to  act — if  upon  his  own  knowledge  it  appears,  or,  if  it 
appears  upon  proof  by  affidavit,  that  the  number  of  churches  or 
chapels  in  a  parish  (with  which,  recollect,  he  may  not  be 
acquainted,  and  therefore  it  must  be  necessary  for  him  to  be 
informed  of  it  by  others,)  is  so  great  that  it  is  perfectly 
impossible  for  one  person  adequately  to  perform  the  duties  of 
them,  that  then  he  shall  have  the  right  to  appoint  a  curate. 
It  then  goes  on  further  to  say,  "  or  if,  by  reason  of  the  distance 
of  the  residence  of  the  spiritual  person  serving  the  same  from 
such  churches  or  chapels,  or  any  or  either  of  them,  the  eccle- 
siastical duties  of  such  benefice  are  inadequately  performed ; " 
he  then  has  another  ground  to  act.  And,  if  the  requisition 
stated  that   the  clergyman's  house  is  so  situated  that  it  is 
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perfectly  impossible  for  him  to  attend  to  the  whole  of  the  Capel 
churches  or  chapels,  so  as  to  do  the  duties  of  them,  the  Bishop  child. 
shall  then  have  the  power  of  appointing  a  curate.  It  then  goes 
on  to  state,  "or  if,  by  the  negligence  of  the  spiritual  person 
holding  the  same,  the  ecclesiastical  duties  of  such  benefice  are 
inadequately  performed."  Now,  it  has  been  attempted  (but  no 
authority  has  been  *cited),  it  has  been  sought  to  separate  these  i  *^87  ] 
words  from  the  rest  of  the  section,  so  as  to  set  up  the  jurisdic- 
tion of  the  Bishop  as  to  negligence,  even  in  such  a  parish  as  the 
parish  of  Watford  is,  where  there  is  only  one  church.  I  confess 
I  cannot  put  subh  an  interpretation  on  this  clause.  The  words 
are,  as  I  before  stated  "if  it  shall  appear  to  the  satisfaction  of 
any  Bishop,  either  of  his  own  knowledge,  or  upon  proof  by 
affidavit  laid  before  him,  that,  by  reason  of  the  number  of 
churches  or  chapels  '* — clearly  limiting  it  to  a  parish  and 
intending  it  to  apply  to  a  parish  with  a  plurality  of  churches  or 
chapels  in  it.  And  the  4th  member  of  the  section  is  that  upon 
which  the  Bishop's  right  is  founded,  "  or  the  negligence  of  the 
spiritual  person  holding  the  same."  It  has  been  said  that  that 
would  apply,  but  you  must  incorporate  it  altogether  with  the 
rest  of  the  clause,  and  confine  it  to  parishes  where  there  is  more 
than  one  church  or  chapel.  It  appears  to  me  the  words  "  hold- 
ing the  same  "  are  put  in  contradistinction  to  the  words  "  serving 
the  same ;  "  the  words  are  "  or  the  distance  of  the  residence  of 
the  spiritual  person  serving  the  same  from  such  churches  or 
•chapels,"  then  you  shall  require  a  separate  curate.  Now,  if  I  am 
right  in  my  view  of  the  Act,  it  will  take  away,  as  I  have  before 
stated,  the  ground  of  any  jurisdiction  whatever,  and  of  course 
what  the  Bishop  has  afterwards  done  will  fall  to  the  ground  also. 
But,  supposing,  as  my  brother  Vaughan  stated,  that  the  view 
which  he  and  I  have  taken  of  this  clause  is  erroneous,  I  then 
come  to  the  other  ground,  about  which,  in  my  mind,  there 
cannot  be  a  moment's  doubt — as  to  the  insufficiency  and 
injustice,  I  do  not  say  so  in  an  ofifensive  way,  but  injustice,  even 
in  point,  not  of  form,  but  of  substance,  of  the  proceeding  upon  the 
face  of  the  requisition.  Now,  what  has  been  done  by  the  Bishop 
to  the  plaintiff?  He  has  upon  his  own  knowledge  proceeded 
to  condemn  him;   for,  the  requisition  is  to  be  considered  in 

50—2 
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Gapel  the  *nature  of  a  conviction — he  has  proceeded  to  condemn 
Child.  J^un.  I  do  not  go  the  length  of  the  learned  King's  Advocate,  in 
[  *688  ]  admitting  that  a  Bishop  may  not,  upon  his  own  knowledge,  be 
80  perfectly  well  acquainted  with  the  state  of  the  parish  as  to 
be  able  sufficiently  to  judge  whether  the  duties  are  adequately 
or  inadequately  performed;  for,  a  Bishop  is  easily  made 
acquainted  with  the  parish ;  and,  if  he  knows  as  well  as  anybody 
else  knows  that  it  is  of  the  length  of  ten  miles,  and  that  a  new 
chapel  or  a  new  church  has  been  built  at  the  very  extremity  of 
it ;  why,  that  very  circumstance  will  convince  him,  in  the  case 
of  a  very  infirm  incumbent,  that  he  cannot  get  that  distance 
twice  a  day,  as  he  most  certainly  ought  to  do ;  and  the  Bishop 
may  then  of  his  ow^n  knowledge,  be  satisfied,  and  well  satisfied, 
that  the  duties  of  that  parish  cannot  be  adequately  performed. 
But,  although  he  may  know  it  of  his  own  knowledge,  does  the 
law  mean  him  to  carry  it  any  further  than  the  knowledge  upon 
affidavit  ?  Because  the  knowledge  is  either  from  his  own  eye- 
sight, or  his  acquaintance  with  the  localities  of  the  churches, 
or  from  other  circumstances,  or,  in  the  case  of  affidavit,  from 
the  information  of  other  parties.  In  such  a  case,  he  ought  to 
have  called  the  person  before  him,  and,  having  the  party  before 
him,  he  might  have  stated  to  him — "  On  my  own  knowledge,  I 
do  so  and  so — the  churches  are  situated  so  and  so — ^your 
infirmities  are  such,  that  it  is  quite  impossible  that  the  duties 
of  a  distant  church  can  be  adequately  performed."  Supposing 
*  the  proceeding  were  by  affidavit,  he  should  have  done  the  same ; 

he  should  have  cited  him  and  stated  to  him — **I  have  received 
such  and  such  affidavits — they  have  been  shewn  to  me  as  the 
Bishop  of  the  diocese,  in  which  certain  facts  are  stated,  com- 
plaining of  your  conduct  in  the  interior  of  the  church ;  "  or  have 
pointed  out  to  him  the  distance  as  being  represented  to  him  to 
be  such  that  the  duties  of  the  parish  could  not  be  adequately 
[  •689  ]  performed.  Now,  that  I  think  was  the  first  *8tep  that  it  was 
incumbent  upon  the  Bishop  to  take,  and,  therefore,  it  appears 
to  me  to  be  a  judgment  upon  a  party  who  has  not  had  the 
opportunity  of  being  heard.  But  the  statute  goes  further,  the 
requisition  is  to  specify  the  grounds  of  the  proceeding.  Can  it 
be  said  that  the  requisition  in  this  case  does  that,  when  it  only 
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says — "  Whereas,  it  appears  to  us,  of  our  own  knowledge,  that 
the  ecclesiastical  duties  of  the  said  vicarage  and  parish  church 
of  Watford  are  inadequately  performed,  by  reason  of  your 
negligence?"  This  may  arise  from  many  causes,  and  the 
grounds  should  be  stated  on  the  face  of  the  requisition,  which 
calls  upon  the  incumbent  of  the  parish  to  appoint  a  curate,  with 
a  stipend,  as  required  by  the  Act  of  Parliament  upon  which  this 
requisition  proceeds.  In  that  case,  the  original  defendant  might 
have  appeared  before  the  Bishop,  and  he  might  have  stated  to 
him  such  reasons  as  would  have  induced  him  never  to  have 
proceeded  further  than  the  issuing  of  that  requisition.  The 
Bishop  might  then  have  said — "I  am  satisfied  with  the 
explanation,  and  will  withdraw  my  requisition  ;  "  and,  therefore, 
the  monition  which  was  afterwards  issued  would  never  have  been 
issued.  For  these  reasons,  it  appears  to  me,  that,  upon  the 
three  grounds  which  I  have  stated  (but  upon  the  two  last  without 
any  doubt  whatever),  though  I  certainly  entertain  no  doubt  of 
the  first — the  judgment  Ought  to  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Capel 

r. 
Child. 


ANSELL  V.  ROBSON  and  Another,  Assignees,  &c.  (1). 

(2  Crompton  &  Jervis,  610—611 ;  S.  C.  1  L.  J.  (N.  S.)  Ex.  216.) 

A  coach  maker  who  was  tenant  from  year  to  year  of  certain  premises, 
and  had  several  coaches  on  hire,  became  banki-upt,  and  his  assignees 
entered  upon  the  premises  to  keep  the  coaches  in  I'epair  in  pui*8iiance 
of  the  bankrupt's  contracts ;  in  August,  the  bankrupt's  effects  were  sold 
and  the  key  of  the  premises  delivered  to  the  bankrupt,  but  the  assignees 
paid  the  rent  up  to  the  Michaelmas  following.  In  an  action  by  the 
landlord  for  a  quai-ter's  rent  due  the  Christmas  following:  Held,  that 
the  assignees  were  liable. 

Assumpsit  against  the  assignees  of  a  bankrupt  for  use  and 
occupation,  to  recover  one  quarter's  rent,  due  at  Christmas, 
1831,  for  premises  let  by  the  plaintiff  to  the  bankrupt. 

At  the  trial  before  Gurney,  B.,  it  appeared  that  the  bankrupt 
had  carried  on  an  extensive  business  as  a  coach  manufacturer, 


(1)  The  effect  of  this  decision  must 
be  considered  subject  to  the  provisions 
for  disclaimer  under  the  Bankruptcy 


Act,  1883,  s.  5 J,  as  amended  by  s.  13 
of  the  Bankruptcy  Act,  1890.— R.  C. 


1832. 

Bxeh.  of 
Pleat. 

[610] 
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Anbell  and  at  the  time  of  the  bankruptcy,  on  the  9th  of  March,  1831, 
EoBBON.  lifi-d  upwards  of  three  hundred  coaches  let  on  hire,  under  con* 
tracts.  The  assignees  made  use  of  the  premises  in  question  for 
the  purpose  of  continuing  the  works  and  to  keep  the  coaches  in 
repair,  pursuant  to  the  terms  of  the  contract ;  and,  on  the 
26th  of  March,  the  day  after  the  assignment,  half  a  year's  rent 
was  paid  under  a  distress.  On  the  15th  of  August,  a  sale  took 
place,  and  on  the  17th  the  assignees  sent  the  key  of  the  premises 
to  the  bankrupt,  but  they  paid  rent  up  to  Michaelmas.  The 
learned  Judge  directed  the  jury  to  find  for  the  plaintiff,  if  they 
were  of  opinion  that  the  defendants  had  taken  possession  of  the 
premises  with  a  view  to  a  beneficial  occupation ;  and  the  jury 
having  accordingly  found  a  verdict  for  the  plaintiff — 

Hutchinson  moved  for  a  new  trial,  submitting  that  the 
defendants  were  not  liable,  inasmuch  as  there  was  no  actual 
occupation  from  Michaelmas  to  Christmas,  and  no  contract  for 
a  tenancy ;  and  that  their  acts  would  not  have  amounted  to  an 
acceptance  of  the  term,  if  the  bankrupt  had  held  under  a  lease, 
but  merely  to  an  experiment  for  the  purpose  of  ascertaining  the 
value  of  the  premises.  If  liable  here,  they  would  be  equally  so 
had  they  only  gone  on  the  premises  for  one  day. 

Lord  Lyndhurst,  C.  B.  : 

[  •611  ]  That  would  have  been  equivocal ;  *but,  if  assignees  go  on  the 

premises  for  the  purpose  of  taking  possession,  and  actually  take 
possession,  that  is  sufficient  to  bmd  them  to  take  the  premises. 
A  tenancy  from  year  to  year,  until  it  is  terminated,  is  the  same 
as  a  lease.  The  interest  of  the  bankrupt  vested  in  the  defen- 
dants; and  it  was  expressly  found  by  the  jury  that  they  took 
possession  and  occupied  with  a  view  to  benefit  the  estate ;  a 
finding  perfectly  consistent  with  the  evidence. 

Rule  refused. 
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WILKINSON  V.  MALIN  and  Others.  i832. 

(2  Crompton  &  Jervifl,  636—659 ;  S.  C.  2  Tyrwh.  644  ;  1  L.  J.  (N.  S.)  Ex.  234.)        Sxeh.  of 

JPImlm 
A  trust  to  apply  certain  funds  ^'towards  the  repairs  of  the  church         j.   «    ' 

of  W.  the  payment  of  the  loths,  and  relief  of  the  poor  of  W.,  buying         '-        -' 
of  armour  and  sotting  forth  soldiers,  and  repairing  Sawbridge-bridge, 
within  the  parish  of  W.,"  is  of  a  public  nature ;  and,  therefore,  an  act 
done  by  a  majority  of  the  trustees  assembled  for  that  purpose,  is  valid. 

Building  a  school-house,  and  educating  poor  children,  is  within  the 
meaning  of  a  trust  for  the  "relief  of  the  poor." 

The  appointment  of  a  schoolmaster,  elected  by  a  majority  of  the  trustees 
at  a  meeting  assembled  for  the  purpose  of  the  election,  need  not  be  in 
writing,  nor  can  he  be  dismissed,  except  by  a  majority  of  the  trustees  at 
a  similar  meeting. 

An  allegation,  that  certain  persons  were  seised  in  fee  of  the  premises, 
and  used  the  same  as  a  school-house,  and  also  as  and  for  the  residence  of 
the  schoolmaster  of  the  said  school-house,  is  not  inconsistent  with  evidence 
of  a  trust  deed,  limiting  the  nature  of  the  appointment,  and  regulating 
the  manner  of  dismissal ;  and  possession  of  the  premises  is  incident  to 
the  appointment  of  schoolmaster,  whilst  that  employment  continues. 

To  a  plea  of  liherum  tenementum  in  certain  persons,  the  plaintiff  replied, 
soil  and  freehold  in  the  same  persons  as  trustees  of  a  charitable  fund, 
and  in  no  other  right  whatsoever ;  and  that  the  premises  had  been  used 
by  those  persons,  and  their  predecessors,  as  such  trustees,  for  a  school- 
house,  and  for  the  residence  of  the  schoolmaster ;  and  that  the  plaintiff 
was  duly  appointed  schoolmaster  of  the  said  school-house,  by  the  then 
trustees  of  the  said  charitable  fund,  not  naming  nor  stating  a  seisin  in 
fee  in  the  trustees  who  had  appointed,  nor  any  power  by  which  the  appoint- 
ment was  made,  nor  the  trusts  of  the  charitable  fund,  nor  the  deed  by 
which  they  were  created :  Held,  good  on  motion  to  arrest  the  judgment. 

Where  the  words  of  a  second  deed  are  suflBcient  to  pass  the  whole 
of  the  property  conveyed  by  a  former  deed,  and  the  intention  to  do  so  is 
clear,  a  mistake  in  describing  the  occupation  will  not  vitiate. 

Evidence  of  an  appointment  as  schoolmaster  at  a  salary  of  20/.  a  year 
to  himself  for  teaching  boys,  and  201,  a  yeai*  to  his  wife  for  teaching 
girls,  satisfies  an  allegation  of  an  appointment  at  a  salary  of  40/. 

Trespass.  First  count,  on  statute  8  Hen.  VI.  c.  9,  for  a  forcible 
entry  into  a  dwelling-house  and  premises  at  W.,  *of  which  the  [  •637 j 
plaintiff,  a  schoolmaster,  was  seised  in  his  demesne  as  of  fee, 
and  expelling  him  therefrom,  alleging  special  damage — second 
count,  for  breaking,  &c.  a  certain  other  dwelling-house  of  the 
plaintijff,  with  an  asportavit  and  special  damage — third  count,  for 
an  expulsion — fourth,  for  forcibly  turning  the  plaintiff  and  his 
family  out  of  possession — fifth,  de  bonis  asportatis — sixth  and 
seventh,  for  assaults. 

Pleas — First,  not  guilty.     Secondly,  to  the  second  count,  that 
the  dwelling-house  and  premises  in  the  second  count,  were  and 
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Wilkinson  are  the  freehold  of  J.  Malin,  and  M.  Jephcott,  and  of  C.  Cowley, 
Malin.  Thomas  Cock,  W.  Ellard,  W.  Dester,  T.  Hesom,  T.  Hancock, 
W.  Crupper,  and  John  Cock,  wherefore,  J.  M.,  M.  J.,  T.  H.,  T.  H., 
and  T.  C,  in  their  own  right  entered,  and  the  said  other  defen- 
dants, as  their  servants,  and  by  their  command,  &c.  entered  &c. 
There  were  seven  other  similar  pleas  to  the  second  count,  stating 
the  freehold  to  be  in  different  individuals  to  the  above  ten. 

Replications — similiter  to  general  issue.  To  the  second  plea, 
that  said  dwelling-house  and  premises,  &c.  were  the  dwelling- 
house  and  premises,  close,  soil,  and  freehold  of  the  said  J. 
Malin,  M.  Jephcott,  C.  Cowley,  T.  Cock,  W.  Ellard,  W.  Dester, 
T.  Hesom,  T.  Hancock,  W.  Crupper,  and  John  Cock,  as  trustees 
of  a  certain  charitable  fund  theretofore  granted  for  (amongst 
other  things)  the  relief  of  the  poor  of  W.  aforesaid,  and  in  no 
oth^r  right  or  capacity  whatsoever,  the  said  dwelling-house,  &c. 
were  used  by  the  said  M.  Jephcott,  J.  Malin,  C.  Cowley,  T.  Cock, 
W.  Ellard,  W.  Dester,  T.  Hesom,  T.  Hancock,  W.  Crupper,  and 
John  Cock,  as  such  trustees  as  aforesaid,  and  by  their  pre- 
decessors, trustees  for  the  said  charitable  fund,  for  a  school- 
house  for  the  education  and  instruction  of 'divers  poor  children 
of  and  belonging  to  W.  as  aforesaid;  and  also  as  and  for  the 
residence  of  the  schoolmaster  of  said  school-house;  that,  long 
before  the  said  several  times  when  &c.,  to  wit,  on  1st  January, 
[  •638  ]  1819,  *the  plaintiff  was  duly  appointed  schoolmaster  of  said 
school-house  by  the  then  trustees  of  the  said  charitable  fund, 
(the  said  dwelling-house,  &c.  being  then  and  there  the  dwelling- 
house,  &c.  and  freehold  of  the  said  last-mentioned  trustees), 
upon  the  terms  and  stipulations  (among  other  things)  in  sub- 
stance following,  that  is  to  say,  that  the  trustees  for  the  time 
being  of  said  charitable  fund,  should  pay  the  plaintiff  the  wages 
or  salary  of  40Z.  annually,  so  long  as  he  should  continue  such 
schoolmaster  of  said  school-house  as  aforesaid  ;  and  that  he,  the 
said  plaintiff,  should  have  the  peaceable  and  quiet  possession  of 
the  said  dwelling-house,  &c.  as  and  for  his  residence  as  such 
schoolmaster  as  aforesaid ;  that  he  accepted  the  said  office  upon 
the  terms  aforesaid,  and  entered  into  and  had  peaceable  posses- 
sion of  the  said  dwelling-house  and  premises  as  such  school- 
master, and  continued  in  such  office,  and  was  so  possessed  of 
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the  said  dwelling-house,  &c.  from  thence  until  said  defendants    Wilkinson 
broke  and  entered,  &c.     There  were  similar  replications  to  each       maltn. 
of  the  above  pleas. 

The  seventh  and  eighth  replications  were  demurred  to  generally, 
and,  on  argument  in  a  previous  Term,  were  held  bad,  the  title 
pleaded  not  being  foimded  on  a  seisin  in  fee,  and  not  stating 
the  names  of  the  trustees,  the  charitable  fund,  or  the  nature  of 
it ;  but  the  Court  gave  leave  to  amend  on  the  payment  of  costs. 

The  plaintiff  thereupon  filed  a  new  replication  to  the  seventh 
and  eighth  pleas  respectively — That,  long  before  the  said  several 
times  when  &c.,  in  the  said  count  in  said  declaration  mentioned, 
and  long  before  the  said  W.  Dester,  T.  Hesom,  T.  Hancock,  W. 
Crupper,  and  J.  Cock,  or  any  or  either  of  them,  had  anything  in 
said  dwelling-house,  with  the  appurtenances  therein  also  mentioned, 
to  wit,  on  the  1st  January,  1819,  the  said  M.  Jephcott,  T.  Malin, 
C.  Cowley,  T.  Cock,  T.  EUard,  now  deceased,  W.  EUard,  and 
one  Henry  Mills,  now  deceased,  were  seised  in  their  demesne  as 
of  fee  (amongst  other  things)  of  and  in  said  dwelling-house  *and  [  '^so  ] 
premises,  with  the  appurtenances,  to  wit,  at  W.,  &c.,  and  then 
and  there  used  the  same  as  a  school-house,  for  the  education 
and  instruction  of  divers  poor  children  of  W.  aforesaid,  and  also 
as  and  for  the  residence  of  the  schoolmaster  of  the  said  school- 
house;  and,  being  so  seised  of  the  said  dwelling-house  and 
premises,  with  the  appurtenances,  and  so  using  the  same  as 
aforesaid,  the  said  M.  Jephcott,  J.  Malin,  C.  Cowley,  T.  Cock, 
W.  Ellard,  H.  Mills,  and  T.  EUard  afterwards,  and  long  before 
the  said  W.  Dester,  T.  Hesom,  T.  Hancock,  W.  Crupper,  and 
J.  Cock,  or  any  or  either  of  them,  had  anything  in  said  premises, 
to  wit,  on  &c.,  at  &c.,  duly  appointed  the  said  plaintiff  to  the 
employment  of  schoolmaster  of  the  said  school-house,  upon 
certain  terms  and  stipulations,  to  wit,  the  terms  and  stipulations 
(amongst  other  things)  in  substance  following ;  that  is  to  say,  that 
there  should  be  paid  to  the  said  plaintiff  certain  wages  or  salary, 
to  wit,  the  wages  or  salary  of  40Z.  annually,  so  long  as  he  should 
continue  such  schoolmaster  of  the  said  school-house  as  aforesaid ; 
and  that  the  said  plaintiff  should  be  suffered  and  permitted  to 
have  the  peaceable  and  quiet  possession,  use,  occupation,  and 
enjoyment  of  the  said  dwelling-house  and  premises,  with  the 
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WiLKiKsoK  appurtenances,  as  and  for  his  residence  as  such  schoolmaster  as 
Malin.  aforesaid,  until  his  dismissal  from  the  said  employment  by  a 
majority  of  the  persons  who,  for  the  time  being,  should  be 
seised  of  the  said  premises.  And  the  plaintiff  averred  that  he 
then  and  there  accepted  the  said  employment  upon  the  terms 
and  stipulations  aforesaid,  and  then  and  there  entered  into  and 
had  the  peaceable  and  quiet  possession,  use,  occupation  and 
enjoyment  of  the  dwelling-house  and  premises,  with  the  appur- 
tenances, as  such  schoolmaster  as  aforesaid,  and  remained  and 
continued  in  such  employment,  and  so  possessed  of  the  said 
dwelling-house  and  premises,  upon  the  terms  and  stipulations 
aforesaid,  from  thence  continually,  until  the  said  defendants 
[  •640  ]  *afterwards,  and  whilst  said  plaintiff  was  schoolmaster  as  afore- 
said, upon  the  terms  and  stipulations  aforesaid,  to  wit,  at  said 
several  times  when  &c.,  of  their  own  wrong,  broke  and  entered 
into  the  said  dwelling-house  and  premises,  with  the  appurtenances, 
and  committed  the  several  trespasses,  &c. 

Rejoinders — To  the  replication  to  the  second  plea,  that  the 
said  dwelling-house,  &c.  in  the  said  second  count  of  the  said 
declaration  mentioned,  were  not  the  freehold  of  the  said  M.  J., 
&c.  as  trustees  of  a  certain  charitable  fund,  theretofore  granted 
for  (amongst  other  things)  the  relief  of  the  poor  of  W.  aforesaid, 
and  in  no  other  right  or  capacity  whatsoever.  To  the  replication 
to  the  third  plea,  that  the  said  dwelling-house,  &c.  were  not 
used  by  the  said  J.  Malin,  &c.  as  such  trustees  as  aforesaid,  and 
by  their  predecessors,  trustees  of  the  said  charitable  fund,  as 
and  for  a  school-house  for  the  education  and  instruction  of  divers 
poor  children,  of  and  belonging  to  W.  aforesaid,  and  also  as  and 
for  the  residence  of  the  schoolmaster  of  said  school-house.  To 
the  replication  to  the  fourth  plea,  that  the  said  plaintiff  was  not 
duly  appointed  schoolmaster  upon  the  terms  and  stipulations  in 
the  said  replication  mentioned.  To  the  replication  to  the  fifth 
plea,  that  the  said  plaintiff  was  not  duly  appointed  schoolmaster 
of  the  said  school-house  by  the  then  trustees  of  said  charitable 
fund,  upon  the  terms  and  stipulations  (amongst  other  things) 
that  the  trustees  should  pay  the  plaintiff  certain  wages  or  salary 
of  40Z.  annually,  so  long  as  he  should  continue  such  school- 
master ;  and  that  the  said  plaintiff  should  have  the  peaceable 
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occupation  of  the  said  dwelling-house  and  premises  as  and  for  Wilkinsok 
his  residence  as  such  schoolmaster  as  aforesaid.  To  the  replica-  malik. 
tion  to  the  sixth  plea,  that  the  plaintiff  did  not  remain  and 
continue  in  such  oflSce,  and  so  possessed  of  said  dwelling-house 
and  premises,  &c.  in  manner  and  form  as  the  said  plaintiff  had 
in  his  said  replication  to  said  sixth  plea  alleged.  To  the  replica- 
tion to  the  seventh  plea,  the  said  defendants,  T.  *Hesom,  T.  [  *64i  ] 
Hancock,  W.  Quinney,  W.  AUibone,  T.  Hudson,  and  A.  Musson, 
protesting  that  the  said  M.  Jephcott,  J.  Malin,  C.  Crowley, 
J.  Cock,  W.  EUard,  H.  Mills,  and  T.  EUard,  did  not,  before  the 
said  several  times  when  &c.,  and  before  the  said  W.  Dester, 
T.  Hesom,  T.  Hancock,  W.  Crupper,  and  J.  Cock,  or  any  or 
either  of  them,  had  any  thing  in  the  said  premises,  duly  appoint 
the  said  plaintiff  to  the  employment  of  schoolmaster  of  the  said 
school-house,  upon  the  terms  and  stipulations  (amongst  other 
things),  in  substance,  that  there  should  be  paid  to  the  said 
plaintiff  certain  wages  or  salary  of  40Z.  annually,  so  long  as  he 
should  continue  such  schoolmaster  of  the  said  school-house  as 
aforesaid;  and  that  he,  the  said  plaintiff,  should  be  suffered 
and  permitted  to  have  the  peaceable  and  quiet  possession,  use, 
occupation,  and  enjoyment  of  said  dwelling-house  and  premises, 
with  the  appurtenances,  as  and  for  his  residence  as  such  school- 
master as  aforesaid,  until  his  dismissal  from  the  said  employment 
by  a  majority  of  the  persons  who  for  the  time  being  should  be 
seised  of  and  in  the  said  premises — for  rejoinder,  nevertheless, 
to  said  replication  in  this  behalf,  the  said  T.  Hesom,  T.  Hancock, 
W.  Quinney,  W.  AUibone,  T.  Hudson,  and  A.  Musson,  say,  that 
all  the  said  supposed  interest  and  right  of  possession  of  the  said 
plaintiff,  of  and  in  or  to  the  said  dwelling-house  or  premises  in 
which  &c.  long  before  either  of  the  said  times  when  &c.  in  the 
second  count  mentioned,  had  been  lawfully  put  an  end  to  and 
determined,  to  wit,  &c.,  yet  the  said  plaintiff,  although  after- 
wards, to  wit,  at  (fee,  in  said  second  count  mentioned,  to  wit, 
on  the  21st  of  February,  in  the  year  1831  aforesaid,  to  wit,  at 
&c.,  duly  requested  by  said  defendants,  the  said  T.  Hesom,  and 
T.  Hancock,  refused  to  deliver  up  possession  of  the  said  dwelling- 
house  and  premises,  wherefore  T.  Hesom  and  T.  Hancock,  in 
their  own  right,  and  W.,  (fee.  as  the  servants  of  the  said  T.  H. 
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WiLKiNRON  and  T.  H.,  committed  the  said  several  supposed  trespasses  in  the 
Malin.  seventh  plea  mentioned,  &c.  To  the  replication  to  *the  eighth 
[  '642  ]  plea,  that  the  said  M.  Jephcott,  J.  Malin,  C.  Cowley,  T.  Cock, 
W.  Ellard,  H.  Mills,  and  T.  EUard,  did  not  before  the  said 
several  times  when  &c.,  and  before  the  said  W.  Dester,  T.  Hesom, 
T.  Hancock,  W.  Crupper,  and  J.  Cock,  had  any  thing  in  said 
premises,  duly  appoint  the  said  plaintiff  to  the  appointment  of 
schoolmaster  of  the  said  school-house  as  aforesaid,  and  that  he 
the  said  plaintiff  should  be  suffered  and  permitted  to  have  the 
l^eaceable  and  quiet  possession,  use,  occupation,  and  enjoyment 
of  the  said  dwelling-house  and  premises,  with  the  appurtenances, 
as  and  for  his  residence  as  such  schoolmaster  as  aforesaid,  until 
his  dismission  from  the  said  employment  by  a  majority  of  the 
persons  who,  for  the  time  being,  should  be  seised  of  and  in  the 
said  premises.  To  the  replication  to  the  ninth  plea,  that  the 
said  plaintiff,  on  the  25th  December,  1830,  was  lawfully  dis- 
missed from  his  said  ofiSce  as  schoolmaster.  To  the  replication 
to  the  last  plea,  that,  on  the  said  25th  of  December,  1830,  all 
the  estate  and  interest  of  him,  the  said  plaintiff,  of  and  in  the 
said  supposed  office  of  schoolmaster  in  the  said  replication  to  the 
said  last  plea  mentioned,  and  of  and  in  the  said  dwelling-house 
and  premises  in  the  said  second  count  mentioned,  had  been 
lawfully  ended  and  determined. 

On  all  these  allegations,  issues  were  joined  in  surrejoinders 
and  rebutters. 

The  cause  was  twice  tried,  and  at  the  second  trial,  before 
Bayley,  B.,  at  the  Spring  Assizes  for  Warwickshire,  in  1832,  the 
follow-ing  facts  appeared  in  evidence. 

By  deed,  dated  12  Hen.  VI.,  J.  Hayward  and  M.  his  wife 
granted  and  conveyed  divers  messuages,  lands,  tenements,  and 
hereditaments  situate  in  Willoughby,  and  other  places  in  the 
county  of  Warwick,  to  certain  trustees  therein  named,  and  their 
heirs,  upon  trust  to  apply  the  yearly  issues  and  profits  thereof 
from  time  to  time  towards  the  repairs  of  the  church  of  W. 
aforesaid,  the  payment  of  the  15ths,  and  relief  of  the  poor  in 
[  •643  ]  W.,  buying  of  armour  and  *setting  forth  soldiers,  mending  of 
causeways  and  highways  in  W.  and  repairing  of  Sawbridge-bridge 
in  the  parish  of  W.  aforesaid. 
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By  order  of  certain  commissioners  of  charitable  uses,  confirmed  Wilkikson 
by  the  Court  of  Chancery,  10th  July,  7  Jac.  I.,  it  was  ordered  malin. 
that  certain  fraudulent  leases  of  the  said  trust  premises  should 
cease,  and  that  the  then  surviving  feoffees  of  the  same  should 
convey  to  ten  trustees,  therein  named,  and  their  heirs,  upon  trust 
that  the  issues  and  profits  should  from  time  to  time  be  employed 
to  the  aforesaid  charitable  uses,  and  that,  in  what  manner  the 
same  should  be  employed  by  the  said  trustees,  should  be  con- 
tained in  the  deed  of  conveyance ;  and  that,  when  all  the  said 
feoflfees  but  five  should  die,  the  then  five  surviving  feoffees  should 
make  like  conveyance,  upon  the  like  trusts,  to  the  use  of  them- 
selves and  five  other  persons,  inhabitants  of  W.  aforesaid,  of  the 
best  and  most  sufiScient  persons,  and  their  heirs. 

By  lease  and  release,  of  22nd  and  28rd  of  May,  1807,  the  trust 
premises  in  Willoughby,  described  as  being  now  or  late  in  the 
tenure  or  occupation  of  John  Cowley  and  William  Cowley,  were 
conveyed  by  the  then  surviving  trustees  to  ten  new  trustees. 
Long  before  1816,  a  school  had  been  established  for  the  education 
of  the  poor  of  Willoughby,  the  expenses  of  which  had  been  paid 
out  of  the  above  trust  funds.  The  income  of  the  charity  having 
for  many  years  averaged  4002.  per  annum,  the  trustees  in  that 
year,  in  exercise  of  the  discretion  given  them  by  the  said  trust 
deeds,  of  applying  the  said  funds  generally  towards  the  relief  of 
the  poor  of  W.,  applied  part  of  such  funds  in  the  erection  of  a 
school-house,  and  other  requisite  buildings  for  the  purpose  of 
such  school,  on  the  lands  in  W.  described  in  the  deed  of  1807. 

On  the  26th  December,  1816,  the  trustees  for  the  time  being 
appointed  a  schoolmaster  and  mistress  at  a  salary  of  40Z.  per  annum. 

In  September,  1818,  all  the  trustees  then  remaining,  being  [  g44  ] 
seven  in  number — viz.  J.  Malin,  T.  Ellard,  W.  EUard,  M.  Jephcott, 
C.  Cowley,  T.  Cock,  and,  H.  Mills,  assembled  for  electing  a 
schoolmaster,  and,  after  some  intimation  of  dissent  by  two  of 
them,  the  other  five  concurred  in  electing  the  plaintiff,  but  no 
form  of  voting  took  place.  The  plaintiff  was  then  told,  he  must 
be  a  married  man ;  that  the  salary  was  to  be  202.  to  the  master^ 
and  20/.  to  the  mistress ;  that  it  was  requked  that  he  should  be 
competent  to  teach  the  boys,  and  she  the  girls.  The  plaintiff 
was  afterwards  duly  licensed  to  perform  the  office  of  schoolmaster 
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Wilkinson    in  the  school,  by  the  Bishop  of  the  diocese.     In  January,  1819, 
JdALiN.       the  plaintiff  and  his  wife  entered  on  their  duties,  and  became 
occupiers  of  the  school-house  and  premises. 

By  lease  and  release  of  the  26th  and  27th  of  November,  1827, 
M.  Jephcott,  J.  Malin,  and  T.  Cock,  C.  Cowley,  and  W.  EUard, 
being  the  only  surviving  trustees,  for  the  considerations  therein 
mentioned,  released  and  conveyed  the  messuage  or  tenement, 
land,  &c.,  forming  the  trust  premises  in  W.,  describing  them  as 
formerly  in  the  tenure  or  occupation  of  John  Cowley  and  William 
Cowley,  and  now  of  William  Cowley,  together  with  all  and 
singular  houses,  &c.  to  the  said  messuage,  &c.  and  premises,  and 
to  any  and  every  of  them  belonging,  or  in  anywise  appertaining, 
or  accepted,  reputed,  deemed,  taken,  or  known  as  part,  parcel, 
or  member  thereof,  or  of  any  part  thereof,  unto  and  to  the  use  of 
W.  Dester,  T.  Hesom,  T.  Hancock,  J.  Cock,  W.  Crupper,  and 
their  heirs,  on  trust  that  they,  the  said  M.  Jephcott,  J.  Malin, 
T.  Cock,  C.  Cowley,  W.  Ellard,  W.  Dester,  T.  Hesom,  T.  Hancock, 
J.  Cock,  and  W.  Crupper,  and  their  heirs,  should  employ  the 
yearly  income,  rents,  issues,  and  profits,  of  all  and  singular  the 
said  hereditaments  and  premises,  from  time  to  time,  towards 
such  charitable  uses,  intents,  and  purposes,  as  in  the  said  original 
deed  of  grant  mentioned. 
[  645  ]  The  plaintiff  relied  on  this  deed,  and  that  of  1807.    Dester 

always  refused  to  act  as  a  trustee,  or  to  execute  the  deed  of  1827 ; 
but  also  refused  to  suffer  his  name  to  be  struck  out  of  it. 

Disputes  having  arisen  between  some  of  the  trustees  and  the 
plaintiff,  on  the  14th  of  January,  1830,  two  notices  were  served 
on  the  plaintiff,  one  signed  by  J.  Malin,  M.  Jephcott,  T.  Cock, 
T.  Hesom,  and  T.  Hancock,  purporting  to  be  a  discharge  of 
the  plaintiff  from  his  office  of  schoolmaster,  from  the  25th  of 
December  then  next,  and  requiring  him  to  give  up  possession  of 
the  school-house  and  premises,  from  and  after  this  day,  or  other 
end  of  the  year  of  his  tenancy,  which  should  expire  next  after 
half  a  year  from  the  delivery  thereof.  On  the  25th  January,  1831, 
another  notice,  signed  by  the  same  trustees,  was  served  on  the 
plaintiff,  demanding  peaceable  possession  of  the  school-house, 
garden,  and  premises,  and  giving  him  notice  to  quit.  They  after- 
wards turned  him  out  of  possession,  by  the  trespasses  complained  of. 
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The  jury  found  a  verdict  for  the  plaintiff,  on  the  second  and    Wilkinson 
sixth  counts,  assessing  the  damages  separately  on  each,  and,  in       malin. 
answer  to  a  question  from  the  Judge,  found  that  the  plaintiff's 
salary  was  401.  a  year. 

Ooulhurn,  Serjt.,  in  Easter  Term,  moved  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  verdict 
entered  for  the  defendants;  or  why  judgment  on  the  second 
count  should  not  be  arrested.  He  contended,  on  the  general 
issue,  as  applicable  to  the  second  count,  that  the  defendants  were 
entitled  to  a  verdict,  as  they  had  a  right  to  give  evidence  that 
the  plaintiff's  interest  in  the  land  and  oflSce  was  determined,  and  of 
their  own  title,  so  as  to  j ustify  an  entry  :  Dodd  v.  K^iffin  (i) ,  Taunton 
V.  Costar  (2),  Argent  v.  Durrani (s),  and  Turner  v.  Meymott  (4). 

On  the  second  issue — The  plaintiff  did  not  make  out  his  title  [  6*6  ] 
under  the  deeds  of  1807  and  1827.  The  school-house  did  not 
pass  under  the  conveyance  of  1807;  and  the  defendants*  character 
of  trustees  was  not  established,  as,  although  Dester's  name  was 
inserted  in  the  deed  of  1827,  he  refused  to  execute  or  to  act 
under  it. 

On  the  third  issue — The  deed  of  1827  did  not  pass  the  school- 
house,  or  any  part  of  its  site,  as  the  premises  were  described  as 
being  in  the  occupation  of  W.  Cowley,  whereas  the  school-house 
was  then  in  the  occupation  of  the  plaintiff.  It  is  true,  that  the 
land  on  which  the  school-house  was  afterwards  erected,  was,  in 
1807,  in  the  occupation  of  the  Cowleys ;  but,  as  a  part  of  the 
trust  property,  exclusive  of  the  school-house,  is  sufficient  to 
satisfy  the  description  of  the  premises,  and  there  is  no  ambiguity 
on  the  face  of  the  deed,  extrinsic  evidence  to  shew  that  the 
description  was  used  in  a  more  extensive  sense  is  inadmissible : 
Doe  d.  Chichester  v.  Oxenden  (s),  and  Doe  d.  Browne  v. 
Greening  (6). 

On  the  fourth  issue — The  plaintiff  was  not  duly  appointed 
schoolmaster.  The  situation  is  termed  an  office  in  the  replication, 
and  therefore  a  majority  of  the  existing  trustees  had  no  power  to 

(1)  7  T.  E.  354.  Moore,  574). 

(2)  4  K.  E.  481  (7  T.  R  431).  (5)  12  E.  E.  619  (3  Taunt.  147). 

(3)  8  T.  E.  403.  (6)  15  E.  E.  457  (3  M.  &  S.  171). 

(4)  25  E.  E.  612  (1  Bing.  158 ;  7 
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Wilkinson  appoint.  IVithnell  v.  GartJiain  (i)  does  not  apply,  as  the  validity 
Malin.  of  the  appointment  there  depended  upon  the  construction  of  a 
power  conferred  by  an  ancient  foundation  deed.  But,  if  a 
majority  of  the  trustees  had  such  power,  the  appointment  without 
deed  was  bad,  inasmuch  as  the  ofiSce  was  incident  to,  or  took 
effect  out  of  an  interest  in  land :  Saunders  v.  Owen  (2). 

On   the  fifth   issue — The  allegation   that   the  plaintiff    was 

appointed  schoolmaster,  at  the  salary  of  401.  annually,  was  not 

[  •647  ]       established  by  the  evidence  that  he  was  to  receive  20Z.  *for 

teaching  the  boys,  and  his  wife  20L  for  teaching  the  girls.    This, 

therefore,  was  a  variance. 

On  the  issue,  that  the  interest  and  right  of  possession  of  the 
plaintiff  had  been  put  an  end  to,  and  determined — The  plaintiff, 
in  his  replication,  claims  the  employment  of  schoolmaster,  under 
an  appointment  by  seven  persons,  not  stated  to  be  trustees  :  and 
the  notice  to  quit  by  five  is  good,  on  behalf  of  the  others,  inas- 
much as  a  notice  by  one  of  several  joint  tenants  is  sufiScient : 
Doe  V.  Summersett  (3).  The  appointment  was,  in  fact  only  by  a 
majority  of  five  out  of  the  seven ;  and,  admitting  that  they  could 
convey  an  interest  in  land,  it  would  be  either  an  estate  for  life, 
as  in  Doe  v.  Brotcne  (4),  or  at  will,  that  is  to  say,  until  he  should 
be  dismissed  by  a  majority  of  the  persons  seised :  Doe  v.  Jones  (5), 
and  Doe  v.  M'Kaeg  (6). 

On  the  issue  as  to  the  appointment  on  the  terms  and  stipula- 
tions mentioned  in  the  replication  to  the  eighth  plea — There  was 
no  agreement  or  stipulation,  at  the  time  of  the  appointment,  as 
to  the  period  during  which  the  plaintiff  was  to  occupy. 

In  arrest  of  judgment,  on  the  second  replication,  the  following 
grounds  were  stated : 

That  the  replication  contained  no  statement  of  title,  inasmuch 
as  it  omitted  to  allege  a  seisin  in  fee  in  the  trustees  :  English  v. 
Burnell{7),  and  Eoe  d.  Wrangham  v.  Herseyifi) ;  that  the  trustees 
who  appointed  the  plaintiff  were  not  named;  that  no  power 
entitling  the  trustees  to  make  the  appointment  was  alleged  ;  and 

(1)  3  E.  R.  218  (6  T.  E.  388).  (5)  34  E.  E.  549  (10  B.  &  C.  718). 

(2)  1  Salk.  467;  -S.  C.  1  Ld.  Eay.  (6)  34  E.  E.  551  (10  B.  &  C.  721). 
158 ;   1  Inst.  49  a.  (7)  2  Wils.  261. 

(3)  35  E.  E.  250  (1  B.  &  Ad.  135).  (8)  3  Wils.  274. 

(4)  9  E.  I{.  397  (8  East,  165). 
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that  the  trusts  of  the  charitable  fund  mentioned  in  the  replication,    Wilkinbok 
and  the  deed  creating  those  trusts,  were  not  set  forth.  Malin. 

The  Court  granted  a  rule  to  arrest  the  judgment,  and  on  the 
following  day — 

Lord  Lyndhijrst  said :  [  6*8  ] 

We  have  looked  at  the  pleadings  and  the  evidence,  and  are  of 
opinion  that  the  defendants  should  have  a  rule  to  shew  cause 
upon  the  issues  arising  out  of  the  fourth,  seventh,  and  eighth 
pleas,  and  that  they  should  not  have  any  rule  upon  any  other  of 
the  issues.  I  may  state  the  grounds  upon  which  that  opinion 
of  the  Court  is  formed.  It  is  unnecessary  to  say  anything  with 
respect  to  the  plea  of  not  guilty.  The  second  plea  is  a  plea  of 
soil  and  freehold  in  ten  persons  named,  including  Dester.  There 
is  no  issue  taken  upon  the  soil  and  freehold,  but  the  replication 
alleges  the  soil  and  freehold  to  be  in  those  ten  persons  in  a 
pai'ticular  character,  i.e.  as  trustees  of  a  charity,  and  in  no  other 
right;  thus  limiting  the  defendants'  general  allegation  of  soil 
and  freehold.  The  rejoinder  denies  that  the  premises  are  the 
soil  and  freehold  of  the  ten  in  that  particular  character.  It 
appears  to  us,  therefore,  that  the  soil  and  freehold  is  admitted 
to  be  in  the  ten,  and  that  the  only  issue  is  as  to  their  character, 
whether  or  not  the  soil  and  freehold  wa^  vested  in  them  as 
trustees.  Now,  then,  as  to  the  evidence.  The  deed  of  1827 
contains  an  appointment  of  the  ten  as  trustees.  Dester  refused 
to  accept  the  appointment,  and  to  act  under  the  trust,  as  he 
objected  to  some  of  the  trustees,  and  would  not  act  with  them ; 
but  at  the  same  time  he  refused  to  allow  his  name  to  be  taken 
out  of  the  deed,  because  it  would  have  led  to  the  substitution  of 
another  name.  Now,  if  the  soil  and  freehold  were  in  the  ten, 
and  Dester  was  one  of  the  ten,  he  could  not  take  it  absolutely, 
but  must  have  taken  it  as  trustee.  If  Dester  took  the  soil  and 
freehold,  he  took  it  as  a  necessary  consequence  of,  and  derived 
from,  his  character  of  trustee ;  and,  therefore,  by  admitting  the 
soil  and  freehold  to  be  in  the  ten,  it  is  also  admitted  to  be  in 
Dester,  in  that  character. 

Another  point  was  made  on  the  issue  raised  by  the  third  plea : 
it  was  said,  that  the  school-house  was  not  conveyed  *by  the  deed       [  •648  ] 
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Wilkinson  of  1827.  By  the  deed  of  1807,  the  land  upon  which  the  school- 
Mali.v.  house  was  afterwards  built  was  conveyed,  and  the  words  of  the 
deed  of  1807  and  1827,  are  the  same.  Looking  at  the  two  deeds, 
it  is  impossible  not  to  say  that  there  was  an  intention  to  convey 
the  same  property  precisely  in  1827  as  had  been  conveyed  in 
1807.  But  then  it  is  said,  there  is  a  misdescription  as  to  the 
occupation.  No  doubt  the  description  of  the  occupation  is 
incorrect ;  but,  as  the  words  are  sufiSciently  large  to  convey  the 
whole  of  the  property,  we  think  the  description  as  to  the  occupa- 
tion will  not  vitiate.  This  opinion  may  be  supported  on  the 
authority  of  several  cases :  Roe  d.  CatwUy  v.  Vernon  (i),  and 
Doe  d.  Tyrell  v.  Lyford{2),  and  several  other  cases. 

The  issue  arising  out  of  the  fourth  plea  leads  to  the  question 
as  to  the  appointment.  It  appears,  that,  at  a  meeting  of  seven 
trustees,  five  concurred  in  the  appointment,  in  opposition  to  the 
opinion  and  will  of  the  other  two.  We  think,  that  the  question 
upon  this  issue  is  of  so  much  importance,  and  is  a  question 
involving  so  much  doubt,  that  a  rule  ought  to  be  granted 
on  that. 

The  issue  arising  out  of  the  fifth  plea  raises  the  question  of 
variance.  The  replication  states  the  appointment  of  a  school- 
master, upon  certain  terms,  viz.  that  he  was  to  receive  a  salary 
of  402.  a  year,  and  to  be  entitled  to  a  residence;  and  it  is 
objected,  that  the  salary  of  the  schoolmaster  was  not  proved  to 
be  401.,  but  only  201.  It  is  true,  that  the  evidence  was,  that  the 
salary  of  the  schoolmaster  was  only  201. ;  but  it  was  also  proved, 
that  the  schoolmaster  was  required  to  be  a  married  man,  and 
that  his  wife  should  act  as  schoolmistress,  and  teach  the  girls, 
at  a  salary  of  201. ;  the  salary  of  the  two,  therefore,  amounted 
to  401. ;  that  40Z.  was  substantially  the  property  of  the  husband, 
[  '650  ]  and  he  was  entitled  to  receive  it.  It  appears,  *therefore,  to  ijs, 
that  there  should  be  no  rule  upon  the  ground  of  a  variance. 
But  it  was  contended,  that  the  plaintiff's  oflSce  or  appointment 
was  an  oflBce  incident  or  appurtenant  to  land,  which  would 
require  to  be  conveyed  by  deed.  It  was  not  a  freehold  interest 
in  the  land ;  it  was  not  an  interest  of  that  description,  but  the 
schoolmaster's  interest  was  to  continue  so  long  as  he  conducted 
(1)  6  East,  51.  (2)  16  E.  B.  537  (4  M.  &  S.  530). 
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himself  with  propriety,  and  his  behaviour  was  good ;  and  he  was  Wilkinbok 
removeable  from  the  school-house  on  a  reasonable  notice.  He  malin. 
takes  the  office  not  as  incident  to  the  land,  but  accruing  to  him 
out  of  his  nomination  by  the  trustees,  as  part  of  the  contract 
between  them.  If  it  were  incident  to  the  land,  whoever  had  it 
would  have  the  office,  which  is  not  the  case.  The  word  "  office  " 
has  more  than  one  legal  meaning ;  it  may  have  been  improperly 
used  here,  as  no  assize  would  lie  for  this,  which  is  properly  an 
appointment  only ;  no  rule,  therefore,  should  be  granted  on  this 
objection. 

The  issues  arising  on  the  sixth,  ninth,  and  tenth  pleas  all 
raise  the  question  as  to  the  validity  of  the  dismissal.  Each  of 
the  replications  states  the  freehold  to  be  in  the  defendant,  in  the 
character  of  trustees ;  and  the  question  is,  if  the  dismissal  was 
regular.  We  think  it  was  not,  as  no  previous  meeting  was 
convened.  It  is  unnecessary  for  us  to  consider,  if  the  trustees 
had  called  a  meeting,  and  had  met,  and  a  majority  of  the 
trustees  had  concurred  in  the  resolution  to  dismiss,  whether 
that  would  have  been  a  valid  dismissal.  At  such  a  meeting, 
discussion  is  presumed  to  take  place  ;  but  here,  four  only  of  the 
trustees  met,  and  gave  the  dismissal,  and  no  opportunity  was 
afforded  for  discussion ;  and,  therefore,  the  act  of  the  majority 
being  done  without  a  meeting  regularly  convened,  seems  insuffi- 
cient and  beyond  their  discretion  as  trustees.  We  think,  there- 
fore, on  this  point,  that  there  should  be  no  rule. 

On  the  issues  arising  out  of  the  seventh  and  eighth  pleas,  the 
defendants  are  alleged  to  be  seised  in  fee  of  the  *premi8es ;  but  [  •63i  ] 
they  are  not  clothed  with  the  character  of  trustees — they  are 
more  than  joint  tenants,  for,  on  evidence  given,  a  court  of 
common  law  takes  cognizance  of  what  a  trustee  is.  The 
plaintiff's  interest  seems  to  be  neither  for  life,  subject  to 
defeazance,  nor  at  will,  but  a  middle  term,  viz.  a  right  to  the 
employment  till  dismissal  by  the  trustees,  or  a  majority  of  them. 
The  question  is,  whether  the  appointment  of  five  persons  out  of 
seven,  not  stated  to  be  acting  as  trustees,  or  seised  as  such, 
but  seised  absolutely,  is  valid.  On  this  we  think  that  there 
is  stronger  ground  for  granting  the  rule  than  on  the  fourth 
issue. 

61—2 
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Wilkinson  Clarke,  Adams,  Serjt.,  Stephen,  Serjt.,  Humphrey  and  Busby, 

Malin.  shewed  cause : 

The  election  of  the  plaintiff  by  five  of  the  seven  trustees  was 
virtually  an  election  by  the  whole  body,  as  the  two  who  dissented 
did  not  vote  :  Oldknow  v.  Wainwriffht  (i) ;  or,  this  being  a  public 
and  charitable  trust,  an  appointment  by  a  majority  of  the  existing 
trustees  was  valid.  The  argument  ab  inamventienti,  resulting 
from  the  obstinacy  of  a  single  trustee  refusing  to  concur  in  an 
election,  is  here  equally  forcible,  as  in  Withnell  v.  Oartham,  and 
Rex  V.  Beeston  (2) ;  and  the  case  comes  within  the  principle 
acted  upon  in  Grindley  v.  Barker  (s)  and  Rex  v.  Whitaker(A), 
and  adverted  to  by  Bayley,  J.,  in  Blacket  v.  Blizard  (6),  that,  if  a 
power  of  a  public  nature  be  committed  to  several,  who  all  meet 
for  the  purpose  of  executing  it,  the  act  of  the  majority  will  bind 
the  minority.  Co.  Litt.  49  a,  and  Doe  v.  Jones  (e),  shew  that 
it  was  unnecessary  to  appoint  the  plaintiff  by  deed. 

The  eighth  issue  is  proved,  inasmuch  as  the  number  of 
[  •652  ]  *trustees  is  admitted,  by  the  rejoinder,  to  be  ten,  and  the  plain- 
tiff was  not  dismissed  by  a  majority.  The  objections  in  arrest 
of  judgment  are  cured,  either  by  pleading  over,  or  by  verdict. 
The  rejoinder  cures  the  omission  to  state  title,  and  the  ambiguity 
that  the  premises  are  the  defendants*  soil  and  freehold :  Hobson 
v.  Middleton  (7),  Avery  v.  Hoole  (s).  Nor  is  the  allegation  of  soil 
and  freehold  more  ambiguous  than  seisin,  or  seisin  in  fee. 

Gotdhurn,  Serjt.,  and  M.  D.  H'dl,  contra: 

On  all  the  issues,  except  the  seventh  and  eighth,  it  was  incum- 
bent on  the  plaintiff  to  establish  his  due  appointment  to  the 
office  of  schoolmaster,  and  no  due  appointment  was  proved.  . 
The  concurrence  of  a  majority  of  the  trustees  in  the  election  was 
insufficient,  as  this  was  not  a  public  trust,  but  a  private  founda- 
tion ;  in  which  respect,  it  differs  from  Grindley  v.  Barker,  and 
Rex  V.  Beeston,  and  is  clearly  within  the  doctrine  laid  down 
in  Co.  Litt.  112  b. 

(1)  2  Burr.  1017;  S.  C.  1  Wm.  (5)  33  E.  R.  360,  362  (9  B.  &  C. 
Black.  229.  861,  859). 

(2)  1  R.  R.  777  (3  T.  R.  592).  (6)  34  R.  R.  549  (10  B.  &  C.  718). 

(3)  4  R.  R.  787  (1  Bos.  &  P.  229).  (7)  6  B.  &  C.  295. 

(4)  33  R.  R.  286  (9  B.  &  C.  648).  (8)  Cowp.  825. 
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(Lord  Lyndhurst,  C.  B.  :   Your  argument  must  go  to  this    Wilkinson 
extent,  that,  where  the  objects  of  a  charity  are  of  a  public       malin. 
nature,  and  enumerated,  but  the  funds  are  only  of  a  private 
nature,  a  majority  of  the  trustees  cannot  bind  the  minority.) 

The  bequest  of  funds  by  a  private  person,  to  other  like  persons, 

though  for  the  benefit  of  the  public,  does  not  make  the  trust 

public:  Cook  v.  Loveland  (i) ,     The  distinction  between  a  public 

and  private  trust  was  taken  in  Curtis  v.  The  Kent  Waterworks  (2), 

Rex  V.    Whitaker,  and  in  Blacket  v.  Blizard.     The  election  in 

Oldknotv  V.  Wainwright  was  by  a  corporate  body  duly  assembled 

to  exercise  their  elective  franchise,  and  therefore  that  case  does 

not  apply.     Owen  v.  Saunders  shews  that  the  appointment  to 

this  office  by  parol  was  bad,  as  it  was  *an  office  taking  effect  out       [  '653  ] 

of,  and  as  coupled  with,  an  interest  in  land. 

On  the  eighth  issue,  the  verdict  cannot  be  supported,  as  it  is 
not  stated  who  the  persons  are,  in  the  majority  of  whom  a  right 
to  dismiss  is  alleged,  nor  that  they  were  any  of  those  by  whom 
the  plaintiff  was  appointed.  It  is  also  alleged,  that  seven  persons 
were  seised  in  fee  of  the  land,  from  whom  it  appears  on  the  plead- 
ings that  an  interest  in  land  passed ;  but  the  evidence  is,  that  five 
only  professed  to  part  with  that  interest.  The  plaintiff,  as  in 
Doe  d.  Warner  v.  Brown,  must  have  either  an  estate  for  life, 
which  could  not  be  created,  except  by  deed,  or  a  tenancy  from 
year  to  year,  determinable  by  a  regular  notice  to  quit,  which 
has  been  determined  by  notice  from  the  five  trustees:  Doe  v. 
Summersett,  Doe  v.  Jones,  Doe  v.  M^Kaeg.  The  education  of  poor 
children  is  not  one  of  the  purposes  of  the  charity,  as  directed  by 
the  words,  "  relief  of  the  poor,"  which  must  be  limited  to  bodily 
relief  of  the  poor,  such  as  is  afforded  by  the  poor  laws,  and 
would  go  in  diminution  of  the  poor-rate,  and  the  doctrine  of 
cy  pres  does  not  apply.  Judgment  should  be  arrested,  because 
all  the  replications,  except  the  seventh  and  eighth,  are  bad ;  as 
the  legal  title  of  soil  and  freehold  set  out  in  the  plea  are  confessed, 
but  are  not  avoided  by  the  statement  of  another  and  a  better 
title.  The  plaintiff  claims  a  particular  estate,  created  by  the 
*'  then  trustees,"  but  does  not  shew  a  derivative  title  from  a 

(1)  5  K.  K.  533  (2  Bos.  &  P.  31).  (2)  7  B.  &  C.  314, 
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WiLKiKBON  seisin  in  fee.  The  title,  as  trustees,  is  merely  equitable ;  and, 
Malik.  therefore,  this  is  a  defect  or  omission  to  state  any  title,  which 
would  be  bad  on  demurrer,  and  not  an  ambiguity  as  in  Hunting- 
tower  V.  Gardiner  (i),  or  a  title  defectively  or  inaccurately  stated, 
as  in  Harris  v.  Beavan  (2).  The  first  seisin  in  fee  should  have 
[  '654  ]  been  clearly  stated:  King  v.  Coke {2),  Lambert  v.  *Stroother{4) ; 
soil  and  freehold  does  not  shew  the  estate,  or  the  commencement 
of  it :  1  Saund.  347,  n.  (6).  Ward  v.  Harris  would  only  cure  the 
statement  that  the  defendants  were  *'  trustees  of  a  certain  chari- 
table fund ; "  and  in  that  case  Lord  Eldon  differed  from  the 
other  Judges.  The  omissions,  therefore,  are  not  cured  by  verdict 
or  pleading  over :  Rushton  v.  Aspinal  (5),  Buxendin  v.  Sharp  (6), 
Avery  v.  Hook,  Jackson  v.  Pesked  (7)  per  Lord  Ellenborough, 
Ch.  J.,  Butt  V.  Hoivard  (8),  Mitchell  v.  Walker  (9). 

The  Court  took  time  to  consider,  and  now  judgment  was 
deUvered  by — 

Lord  Lyndhurst,  C.  B.  : 

One  of  the  points  argued  at  the  Bar,  and  which  stands  for  the 
decision  of  the  Court,  is,  whether  or  not  the  plaintiff  was  duly 
appointed  master  of  the  school,  which  is  the  subject  of  this 
inquiry.  A  charity  was  established  in  the  reign  of  Henry  the 
Sixth,  and  certain  trustees  were  appointed,  to  whom  certain 
estates  were  conveyed  for  certain  purposes  specified,  viz.  for  the 
relief  of  the  poor,  the  repair  of  the  church  and  highways,  and 
of  a  particular  bridge,  and  to  pay  the  fifteenths,  when  it  should 
be  required,  to  defray  the  expenses  of  soldiers.  Thus,  all  the 
objects  I  have  enumerated  were  objects  of  a  public  nature,  to 
which  these  trustees  were  appointed,  to  take  certain  estates  and 
apply  their  produce  to  them.  It  has  been  considered  for  many 
years,  that,  under  that  part  of  the  trusts  which  enabled  the 
trustees  to  apply  these  funds  for  the  relief  of  the  poor,  they  were 
at  liberty  to  apply  part  of  the  funds  to  instruct  the  poor  children 

(1)  1  B.  &  C.  297.  (6)  2  Salk.  662. 

(2)  4  Bing.  646;  1  M.  &  P.  633.  (7)  14  K  R.  417  (1  M.  &  S.  234). 

(3)  Cro.  Car.  384.  -  (8)  4  B.  &  Aid.  655. 

(4)  Willes,  218,  225.  (9)  2  E.  K.  588  (5  T.  E.  260). 

(5)  Doug.  658. 
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of  the  parish.     A  school-house  has  been  accordingly  built,  and    Wilkinson 

those  poor  children  have  been  instructed  *at  that  school.     We       uHis. 

are  of  opinion  that  that  application  of  the  funds  comes  within        [•ess  ] 

the  terms  of  the  trusts ;  and  that,  where  trustees  are  appointed 

to  apply  funds  for  the  relief  of  the  poor  of  a  parish,  they  may, 

in  the  exercise  of  their  discretion,  apply  those  funds,  or  part  of 

them,  for  the  education  of  the  poor  children  of  the  parish ;  that 

being  an  applying  the  funds  for  the  relief  of  the  poor,  within  the 

language  of  an  instrument  of  this  description.      Now,  in  this 

case,  at  the  time  when  the  plaintiff  was  appointed  schoolmaster, 

there  were  seven  trustees:   those   seven   trustees  met  for  the 

purpose  of  electing  a  schoolmaster.     At  that  meeting,  five  of  the 

seven  trustees  concurred  in  his  appointment,  and  two  dissented, 

but  did  nothing  upon  that  dissent.     It  was  stated  merely  in 

evidence,  that  five  concurred,  and  two  dissented ;   but  the  latter 

did  no  act,  as  it  appears  in  the  evidence,  consequent  upon  that 

dissent.     It  is  unnecessary,  however,  in  the  view  which  we  take 

of  the  subject,  to  say  whether  or  not  that  is  to  be  considered  as 

a  concurrent  election  by  the  seven,  because  we  are  of  opinion, 

that,  in  a  case  of  this  description,  where  all  the  trustees  were 

assembled   for  the  purpose  of  making  the  election,  and   the 

majority  of  them  so  assembled  concurred  in  the  appointment 

of  a  schoolmaster,  the  act  of  the  majority,  in  that  respect,  is  to 

be  considered  as  the  act  of  the  whole  body.     This  is  a  trust  of  a 

public  nature,  and  we  are  of  opinion,  that,  when  trustees  are 

appointed  for  the  purpose  of  performing  a  trust  of  a  public  and 

general  nature  like  this,  the  act  of  the  majority  is  the  act  of  the 

whole.     In  the  case  of  Grindley  v.  Baker,  Eyre,  Ch.  J.,  says, 

that,  where  persons  are  intrusted  with  powers  of  a  general 

nature,  and  they  all  meet  for  the  purpose  of  performing  their 

duty,  the  act  of  the  majority  is  the  act  of  the  whole.     That  case 

was  recently  cited  in  Curtis  v.  The  Kent  Waterivorks  Company 

by  one  of  the  learned   Judges,  and  was  adopted  by  him  and 

apparently  by  the  whole  Court.    We  are  of  opinion  that  this 

*is  a  public  trust,  or  of  a  public  nature,  namely,  a  trust  to  apply       [  •666  ] 

funds  for  the  repair  of  the  church,  and  for  other  subjects  in 

which  the  whole  parish  were  interested ;   therefore,  we  think  it 

comes  within  the  principle  to  which  I  have  referred.    But  it  was 
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Wilkinson  paid  at  the  Bar,  that  the  principle  only  applies  to  cases  where 
Malin.  the  trustees  are  appointed  under  some  public  authority,  as, 
under  an  Act  of  Parliament  or  some  public  body.  We  are  of 
opinion  that  it  is  not  subject  to  that  limitation ;  and  in  fact,  in 
the  Shipton  School  case,  Withnell  v.  Gartham,  the  charity  was 
founded,  and  its  oflScers  were  appointed,  not  by  any  public 
authority,  but,  as  in  the  present  case,  by  an  individual.  It  is 
true,  in  that  case,  the  churchwardens  and  vicar  for  the  time 
being  were  the  trustees,  and  that  the  churchwardens  usually 
acted  by  a  majority;  but  that  was  merely  made  use  of  as  a 
circumstance  from  which  it  was  to  be  inferred  that  the  intention 
of  the  donor  was,  that  the  act  of  the  majority  should  bind  the 
whole,  and  should  be  considered  as  the  act  of  the  whole  body. 
Other  circumstances  were  also  there  relied  upon,  namely,  that 
the  objects  of'  the  trusts  would  be  defeated  if  one  dissenting 
trustee  should  prevent  the  application  of  the  funds  in  the 
manner  directed  by  the  trusts.  Now,  that  would  apply  equally 
in  this  case,  and,  considering  the  nature  of  the  trusts,  we  are  of 
opinion,  that  it  was  the  intention  of  the  founder,  and  fairly  to 
be  collected  from  the  objects  he  had  in  view,  that  the  act  of  the 
majority  of  the  trustees  should  bind  the  rest. 

The  next  question  that  arises  for  consideration,  arises  on  the 
ninth  and  last  issues,  being,  whether  the  master  was  duly  and 
properly  dismissed.  Now,  the  dismissal  was  in  this  form : 
there  was  no  public  meeting,  nor  any  declaration  by  a  majority 
assembled  at  a  public  meeting,  that  the  schoolmaster  should 
cease  to  act  in  that  situation ;  but  five  out  of  the  trustees,  not 
assembled  in  that  formal  manner,  gave  notice  that  the  school- 
master should,  within  a  certain  time,  retire  from  his  office.  Li 
[  •657  ]  the  first  place,  at  the  time  *when  the  notice  was  given,  there 
were  ten  trustees,  so  that  the  persons  who  gave  notice  did  not 
even  constitute  a  majority  of  the  whole  body.  In  the  next,  even 
if  they  did  constitute  a  majority  of  the  whole  body,  it  is  the 
whole  body  that  is  to  dismiss,  and  not  a  majority  of  it.  So  that, 
if  there  is  a  meeting,  and  a  majority  are  for  dismissal,  then  the 
declaration  of  the  majority  is  not  merely  the  declaration  of  the 
majority,  but  of  the  whole  body :  which  whole  body  does,  in  fact, 
dismiss.     Therefore,  in  a  case  of  this  description,  where  there 
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was  no  meeting,  and  where  five  individuals  gave  their  opinion,  or    Wilkinson 
said  that  the  dismissal  should  take  place  in  a  short  time,  or  that       malin. 
the  party  should  cease  to  act  as  schoolmaster,  we  are  of  opinion 
that  that  is  not  a  valid  dismissal  within  the  meaning  of  this  trust. 
Both  notices  stand  on  the  same  footing,  and  are  governed  by, 
the  same  principles.     Though  I  have  hitherto  stated  the  second 
question  to  relate  to  the  dismissal  of  the  schoolmaster,  the  actual 
terms  of  the  last  issue  are,  whether  the  interest  and  right  of 
possession  were  lawfully  put  an  end  to  and  determined  before 
the  trespass  complained  of.    And  it  becomes  material,  therefore, 
to  consider  next  what  his  interest  and  right  of  possession  were. 
He  was  appointed  at  the  salary  of  401.  a  year,  and  with  per- 
mission to  occupy  the  dwelling-house,  and  a  right  to  occupy  it 
as  long  as  he  continued   schoolmaster.     That  occupation  was 
incident  to  his  appointment  of   schoolmaster,  and  he  had  no 
interest  in  the  house  distinct  from  his  interest  of  appointment 
of  schoolmaster  ;  as  soon,  therefore,  as  he  was  properly  removed 
from  his  oflSce  of  schoolmaster,  we  should  in  effect  decide-  that 
his  interest  and  right  of  possession  in  the  premises  had  ceased. 
Another  question,  however,  arose  out  of  the  form  of  the  issue, 
which  was  this,  that  the  assembly  did  not  duly  appoint  the 
plaintiff  upon  the  terms,  among  others,  that  he  should  hold  till 
dismissed   by  a  majority ;  and   in  that  issue,  and   upon  that 
replication,  nothing  is  stated  with  respect  to  the  trustees ;  but 
it  is  merely  stated,  *that  the  parties  were  seised,  without  stating       [  *058  ] 
that  they  were  seised  as  trustees.     However,  we  do  not  conceive 
that  that  makes  any  difference  on  the  evidence  produced.     The 
trust  deed   under  which   the  schoolmaster  was  appointed,  was 
produced,  or   assumed  to  be  produced.     That  deed  limits  the 
nature  of  the  appointment,  and  regulates  also  the  manner  in 
which  he  may  be  dismissed ;  and  the  evidence  under  it  is  not 
at  all  inconsistent  with  the  statement  of  the  title  and  the  right 
stated  on  the  face  of  the  replication :  the  legal  title  stated  in  the 
replication  corresponds  entirely  with  what  appears  in  evidence. 
We  are  of  opinion,  therefore,  that  this  ranges  itself  precisely 
within  the  decision  on  the  former  point ;  and  that,  though  on  the 
face  of  the  replication  they  are  not  stated  to  be  seised  as  trustees, 
yet  sufficient  appears  for  this  purpose.    By  the  production  of  the 
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Wilkinson 

r. 

Malin. 


[  •669  ] 


trust  deed  upon  the  trial,  and  the  nature  and  limitation  of  the 
appointment,  and  the  right  of  removal,  as  evidenced  by  that  trust 
deed,  the  Court  entertain  no  doubt  but  that  an  appointment  to 
the  situation  of  schoolmaster  may  be  made  without  writing. 

The  remaining  question  which  has  been  argued  arose  upon 
the  motion  in  arrest  of  judgment.  The  plea  was  liberuvi  tene- 
mentiun  ;  the  replication  was  liberum  tenementum  (in  the  same 
person),  to  which  was  added  a  deduction  of  title;  and  the  ques- 
tion is,  whether,  after  verdict,  it  is  sufficient,  without  having  first 
alleged  that  they  were  seised  in  fee ;  and  then,  after  deducing 
a  regular  title,  that  the  trustees  who  were  so  seised  in  fee 
regularly  appointed  by  a  majority  the  schoolmaster ;  but,  instead 
of  stating  a  seisin  in  fee,  the  premises  were  stated  to  be  the  soil 
and  freehold  of  certain  trustees,  and  that  those  trustees  were 
appointed  previously  to  the  election  by  the  majority.  It  is  not 
disputed,  I  think,  at  the  Bar ;  and  it  is  quite  clear,  that  to  have 
stated  a  seisin  would  have  been  sufficient  after  verdict.  We 
think,  therefore,  that,  it  having  been  stated  that  it  was  their 
soil  and  freehold  in  the  replication,  is  *cured  by  verdict,  as 
much  as  it  would  have  been  cured  if  a  general  seisin  had  been 
stated,  without  stating  a  seisin   in  fee.     We  are  of  opinion, 

therefore,  that  the  rule  should  be  discharged. 

Rule  discliarged. 


1832. 

Exok.  of 
Pleas, 

[  665  ] 


WADSWORTH  v.  MARSHALL  and  Another  (1). 

(2  Crompton  &  Jervis,  665—667 ;  S.  C.  1  L.  J.  (N.  S.)  Ex.  250.) 

An  attorney  who  has  undertaken  a  cause,  is  not  bound  to  proceed 
without  adequate  advances  from  time  to  time  by  his  cUent,  for  expenses 
out  of  pocket ;  and,  therefore,  the  Court  will  not  compel  an  attorney, 
even  after  notice  of  trial,  to  carry  the  cause  into  Court,  unless  the  client 
supply  him  with  sufficient  funds  to  pay  the  expenses  out  of  pocket 
thereby  incurred. 

This  was  an  action  by  the  assignee  of  a  bankrupt  against  the 
sheriff  of  Middlesex,  for  goods  taken  in  execution.  After  notice 
of  trial  for  the  sittings  after  Easter  Term,  and  a  countermand — 

The  plaintiff  obtained  a  rule,  calling  upon  his  attorney  to  shew 
cause  why  he  should  not  proceed  with  the  action. 

The  attorney,  in  his  affidavit  in  opposition  to  the  rule,  stated, 

(1)  Compai-e  Underwood  v.  Leiois,  *94,  2  Q.  B,  306,  64  L.  J.  Q.  B.  60. 
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that,  after  he  had  given  notice  of  trial,  he  had  read  in  a  news-   vvamwobth 

paper  the  report  of  a  trial  at  the  Old  Bailey,  which  induced  a    Marshall. 

suspicion  that  the  action  was  not  a  creditable  one  ;  and  he  was 

led  to  suppose,  from  inquiries  he  had  made,  that  the  plaintiff 

was  in  insolvent  circumstances ;  that  he  had  received  a  notice 

from  the  defendants  of  their  intention  to  dispute  the  bankruptcy, 

which  would  render  further  evidence  necessary  on  the  part  of 

the  plaintiff,  and  increase  the  expense  of  going  to  trial ;  and 

that  he  had,  in   consequence,  required  a  further  advance  of 

money  for  that  purpose,  which  he  had  not  received ;  by  reason 

whereof  he  had  countermanded  the  notice  of  trial. 

Knowles  shewed  cause,  submitting  that  the  old  rule,  as  laid 
down  in  Tidd's  Pract.,  9th  edit.,  that,  when  an  attorney  once 
appears,  or  undertakes  to  be  attorney  for  another,  he  shall  not 
be  permitted  to  withdraw,  although  his  client  neglect  to  bring 
him  money,  no  longer  prevailed;  and  he  cited  the  decision  of 
Lord  Tenterden,  Ch.  J.,  in  *Roiv8on  v.  Earle  (i),  that  an  attorney  [  •♦566  ] 
is  justified  in  refusing  to  proceed  with  a  cause,  unless  funds  are 
supplied. 

The  plaintiff,  in  person,  relied  upon  the  old  rule,  and  objected 
that  the  case  cited  was  merely  a  Nisi  Prius  decision ;  and  he  also 
took  a  distinction  between  a  suit  in  Chancery,  which  might  be 
of  indefinite  length,  and  was  usually  attended  with  a  large  outlay, 
and  an  action  at  law,  of  the  probable  duration  and  expense  of 
which  it  was  easy  for  an  attorney,  when  undertaking  the  cause, 
to  form  a  judgment. 

Bayley,  B.  : 

The  impression  of  my  mind  upon  this  subject  is,  that  the 
attorney  is  not  entitled  arbitrarily  to  abandon  a  cause  at  any 
stage  of  it  he  may  think  fit,  and  to  insist  on  payment  of  his  bill 
up  to  that  period ;  but,  if  he  has  good  ground,  he  may  do  so, 
and  may  recover  the  amount  of  his  bill.  According  to  the 
ordinary  way  of  looking  at  the  retainer  of  an  attorney,  I  do  not 
believe  that  there  is  any  rule  which  requires  the  attorney  to 
advance  all  the  money  necessary  to  carry  on  the  cause  out 
(1)  Moo.  &  Mai.  538. 
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Wadswosth  of  his  own  pocket.  If  such  a  rule  were  understood  to  exist,  its 
Mabshall.  operation,  in  point  of  practice,  would  be  to  induce  attomies — at 
least  in  all  causes  of  probable  length  or  expense — ^to  insist  on 
having  the  necessary  funds  put  into  their  hands,  before  they 
undertook  to  conduct  the  case.  This  would  be  a  great  injury 
to  clients,  and  in  many  instances  an  impediment  to  justice.  My 
notion  of  the  rule  is,  that  an  attorney  has  a  right  to  call  upon 
the  client,  from  time  to  time,  on  reasonable  notice,  to  make 
advances,  and,  for  the  purpose  of  taking  the  cause  to  trial,  to 
supply  him  with  adequate  funds,  not  to  pay  his  costs,  but  the 
expenses  out  of  pocket.  There  are  many  cases  at  the  Assizes, 
[  •667  ]  in  which  these  expenses,  *on  carrying  the  cause  into  Court,  are 
very  considerable,  which  would  fall  heavily  on  the  attorney,  if 
he  had  not  a  right  to  require  an  advance  from  his  client. 

The  rest  of  the  Court  concurring,  the  rule  was — 

Discharged^  on  the  attorney  undertaking  to  proceed 
with  the  came,  on  payment  by  the  plaintiff  of 
such  sum  of  money  as  the  Master  should  find  to  be 
necessary  to  pay  the  costs  out  of  pocket,  on  trying 
the  cause ;  and  security  to  be  given  by  the  plaintiffs 
to  the  satisfaction  of  the  Master,  for  payment 
of  the  attorney's  costs  within  one  week  (i). 


1882. 

Exch.  of 
Pleas, 

[  674  J 


DOE   n.   BARKEE  v.   GOLDSMITH. 

(2  Crompton  &  Jervis,  674—677 ;  S.  C.  2  Tyrwh.  710 ;  1  L.  J.  (N.  S.)  Ex.  256.) 

W.  B.  bequeathed  certain  leasehold  premises  to  trustees,  on  trust  to 
permit  and  suffer  his  wife  to  receive  the  rents,  &c.  during  her  life. 
Afterwards  the  surviving  trustee  and  the  widow  granted  a  lease  of  the 
premises,  the  rent  to  be  paid  to  the  widow,  and  the  lessors  to  have  a 
power  of  re-entry  upon  non-payment  of  rent ;  the  lease  disclosed  the 
title  of  the  widow,  who,  after  the  death  of  the  trustee,  entered  on  the 
premises:  Held,  that  being  a  stranger  to  the  legal  estate,  the  power 
of  re-entry  could  not  be  reserved  to  her,  and  that  the  lease  operated  as 
a  lease  by  the  tinistee  and  a  confirmation  by  the  widow. 

William  Barker,  by  his  will,  dated  m  1816,  bequeathed  to 
J.  Roberts  and  J.  Shirven  certain  premises  in  Duval's  Lane, 

(1)  See  Vansandau  v.  Browne^  35      expressly  determined  in  the  Court  of 
E.  B.  571  (9  Bing.  402;  2  Moore  &      Common  Pleas. 
Scott,   543),  where  this  point  was 
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Islington,  their  executors,  administrators,  and  assigns,  for  the       DoEd. 

Barkrr 

residue  of  a  term,  upon  trust  to  permit  and  suffer  his  wife  Sarah  ^, 

Barker  to  have,  take,  and  receive  the  rents,  &c.,  during  her  Goldsmith. 
natural  life,  if  she  should  so  long  continue  a  widow ;  and  from 
and  after  her  death  or  future  marriage,  on  trust  to  sell  the  same, 
and  divide  the  produce  between  H.  Barker  and  J.  Barker,  his 
sons ;  and  appointed  Boberts  and  fihirven  executors  of  his  will. 
Shirven  died  before  29th  September,  1823;  on  which  day,  by 
indenture  of  lease  between  J.  Roberts,  therein  described  as 
surviving  executor  of  William  Barker,  Sarah  Barker,  therein 
described  as  widow  of  the  said  William  Barker,  and  H.  Barker, 
devisee  and  residuary  legatee  named  in  the  last  will  of  the  said 
W.  Barker,  of  the  first  part,  and  J.  Goldsmith,  of  the  other  part, 
reciting  an  assignment  in  August,  1816,  from  Hartwell  to  the 
testator  W.  Barker,  of  a  lease  of  the  above  premises  to  Hartwell, 
dated  November,  1807,  for  fifty-two  years,  and  also  the  disposi- 
tions in  the  will  of  W.  Barker  deceased,  they  the  said  J.  Roberts, 
Sarah  Barker,  and  Henry  Barker,  demised  the  said  premises  to 
the  defendant,  at  a  rent  payable  to  S.  Barker  and  H.  Barker, 
and  the  survivor  of  them,  and  the  executors  of  such  survivor ; 
and  with  a  proviso  for  re-entry  by  J.  Roberts,  Sarah  Barker,  and 
Henry  Barker,  and  the  survivor  of  them,  and  the  executor  of  the 
survivor,  in  case  of  non-payment  of  rent.  After  this  lease, 
J.  Roberts,  the  surviving  executor,  died,  and  the  rent  not  being 
paid,  Sarah  Barker  brought  an  ejectment  on  the  proviso  upon 
her  sole  demise.  The  cause  was  tried  before  Gumey,  B.,  at  the 
Middlesex  sittings,  and  a  verdict  was  found  for  the  lessor  of  the 
plaintiff,  with  liberty  for  the  *defendant  to  move  to  enter  a  f  •fiTs  ] 
nonsuit,  it  being  contended  that  she  was  a  stranger  to  the  legal 
estate,  and  so  that  a  right  of  re-entry  could  not  be  reserved  to 
her:  Doe  d.  Barber  v.  Latvrence  (i).  Doe  d.  Barney  v.  Adams  (2). 

Humfrey  having  obtained  a  rule  accordingly. 

Hoggins  shewed  cause : 

The  Statute  of  Uses  does  not  apply  to  this,  which  is  leasehold 
property ;  and  the  trustees  having  joined  in  the  lease  with  the 

(1)  4  Taunt.  23.  (2)  2  Cr.  &  J.  232. 
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DoB  d.       lessor  of  the  plaintiff,  the  rent  being  payable  to  her  and  her  son, 
r,  the  assent  of  the  trustees  to  the  receipt  of  rents  by  the  lessor  of 

GoLDBMiTH.  ^Yxe  plaintiff  appears  by  the  lease,  and  an  assignment  by  them 
to  her  must  be  presumed.  It  was  the  intention  of  the  testator, 
as  evinced  by  the  words  "on  trust  to  permit  and  suffer  (the 
lessor  of  the  plaintiff)  to  receive  the  rents  "  during  her  life  or 
widowhood,  to  vest  in  the  widow  an  estate  for  life,  defeasible  by 
her  second  marriage:  and  so  she  has  the  legal  estate,  and  a 
power  of  re-entry  might  be  reserved  to  her.  But  the  intention 
of  the  parties  to  the  lease  was,  that  the  lessor  of  the  plaintiff 
should  receive  the  rents  and  profits,  and  should  re-enter  on  their 
non-payment.  It  thus  operates  as  an  assignment  from  the 
executor  to  the  lessor  of  the  plaintiff  for  her  life,  and  as  a  lease 
from  her  to  the  defendant  during  her  widowhood.  In  Burton  v. 
Barclay  (i),  a  deed  was  allowed  to  have  the  double  operation  of 
passing  a  fee,  and  also  a  chattel  interest,  in  order  to  carry  the 
intent  of  the  parties  into  effect. 

(Bayley,  B.  :  The  bequest  of  a  leasehold  to  the  trustee  vests 
the  legal  estate  in  the  trustee.  Gomyns,  in  his  Digest,  tit. 
Devise  (I)  says,  "  A  devise  to  B.  to  the  use  of  another  is  good 
to  the  cestui  que  use; "  and  in  tit.  Uses  (C),  he  affirms  that  a 
[  *676  ]  man  may  raise  uses  by  will,  for  he  may  *devise  lands  to  the 
use  of  another:  but  he  there  speaks  of  interests  of  immediate 
freehold.) 

Humfrey,  contra  : 

The  lease  recites  the  interest  of  Mrs.  Barker,  and  shews  that 
it  is  equitable  only.  A  power  of  re-entry  cannot  be  reserved  to 
a  stranger  to  the  legal  estate:  but,  if  her  estate  is  sufficient 
to  support  such  a  power,  so  will  that  of  her  son  Henry  Barker, 
though  it  only  arises  on  her  death  or  second  marriage.  The 
defendant,  by  executing  the  lease,  is  not  estopped  from  shewing, 
that,  upon  the  face  of  the  lease  executed  by  Mrs.  Barker  to  him, 
she  shews  herself  to  have  no  title.  And  the  assent  of  the 
trustees,  might  apply  with  equal  effect  to  the  case  of  Doe  d. 
Barber  v.  Lawrence, 

(1)  7  Bing.  760 ;  6  Mooro  &  P.  785. 


Goldsmith. 
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Bayley,  B.  :  Dob  d. 

Babkes 
If  this  bad  been  a  lease  from  tbese  parties  in  tbeir  own  names  v. 

simply,  witboat  disclosing  on  tbe  face  of  it  tbe  rigbts  wbicb  tbey 

individually  possessed,  tbe  demise  by  Sarab  Barker,  as  surviving 

lessor,  migbt  have  been  sustained ;  because  tbe  lessee  would,  in 

tbat  case,  bave  been  estopped  from  saying  sbe  was  not  bis  lessor. 

But  tbe  lease  does  disclose  wbat  tbe  title  of  tbe  lessor  is,  and 

describe  Roberts  as  surviving  executor  of  W.  Barker.     It  discloses 

also  tbe  bequest  to  Sarab  Barker  as  bis  widow,  witb  reference  to 

tbis  property,  and  describes  it  as  leasehold  for  tbe  residue  of  a 

term.     Roberts  therefore  was  tbe  surviving  executor,  in  whom 

alone  was  vested  the  legal  interest ;  and  it  was  bis  lease  only  in 

law,  though  in  terms  tbe  lease  of  Sarab  Barker,  for  it  operates 

only  as  a  confirmation  by  her. 

Tbe  devise  is  to  the  executors,  on  trust  to  permit  the  lessor  of 
tbe  plaintiff  to  receive  the  rents  of  tbis  leasehold  for  her  life  or 
widowhood,  and  its  effect  at  law  was  to  vest  tbe  legal  estate  in 
Roberts  and  Shirven,  and  in  the  personal  representative  of  tbe 
survivor  of  them,  and  to  give  Mrs.  Barker  an  equitable  right 
only  during  her  life  or  *widowhood.  It  would  be  contrary  to  tbe  [  *677  ] 
trust  given  to  the  executors,  that  they,  or  either  of  them,  should 
convey  to  her  the  legal  estate.  An  assignment  is  a  species  of 
conveyance  which  is  not  to  be  presumed,  and  is  not  within  the 
contemplation  of  the  parties.  Tbis  lease  operates  at  common 
law ;  for,  tbe  Statute  of  Uses  applies  to  freeholds  only  and  does 
not  comprehend  copyholds  and  leaseholds.  Then,  as,  under  tbe 
Statute  of  Uses,  by  a  devise  of  freehold  to  A.  for  tbe  use  of  B., 
B.  takes  the  legal  estate,  and  A.  is  the  conduit  pipe  merely ;  so, 
at  common  law,  if  a  leasehold  is  bequeathed  to  A.  to  the  use  of 
B.  tbe  legal  interest  is  in  A.  and  not  in  B.  Therefore,  in  tbis 
case,  it  appears  on  tbe  face  of  the  lease  in  question  tbat  the  legal 
estate  was  in  J.  Roberts,  and  in  him  only,  so  that,  on  his  death, 
it  devolved  to  his  personal  representative,  be  having  survived  the 
other  trustee. 

There  may  be  purposes  for  which  a  testator  migbt  wish  tbe 
legal  interest  to  remain  in  the  trustees  in  order  to  control  Sarah 
Barker's  occupation,  though  he  migbt  intend  her  to  bave  the 
beneficial  interest ;  but  here  there  is  no  evidence  of  bis  intention 
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DoEd.       to  give   Sarah  Barker  a  life  estate.     Then,  if  so,  the  lease 

r.  operates  as  a  lease  by  Boberts  and  a  confirmation  by  the  others. 

Goldsmith,    rjij^g^^  ^  stranger  to  the  legal  interest,  whose  real  title  is  disclosed 

on  the  lease  cannot  re-enter  under  a  power  to  that  effect,  is  clear 

in  the  case  of  Doe  v.  Latvrence.     The  ejectment  will  not  lie ;  and 

the  rule  for  a  nonsuit  must  be  made  absolute. 

BoLLAND,  B.,  and  Gurney,  B.,  concurred.  ^  ,      ,    , 

Rule  absolute. 


^-  KERSWILL  V.  JAiJE   BISHOP  (1). 

£  602  ]         (2 Tyrwhitt, 602—615;  S. C. 2 Crompton &  Jervis, 529;  IL.  J. (N. S.) Ex. 227.) 

A  ship  was  mortgaged  with  power  of  sale  in  order  to  repayment  of  a 
sum  lent  on  that  security.  She  afterwards  sailed  from  England  to  the 
West  Indies,  and  returned  to  the  Thames  with  a  cargo.  At  Gtravesend, 
near  the  end  of  the  voyage,  she  was  taken  possession  of  by  the  mort- 
gagee :  Held,  that  the  accruing  freight  on  the  inward  cargo  belonged  to 
the  mortgagee  as  incident  to  the  propeity  in  the  ship,  notwithstanding 
the  Begister  Act,  6  Geo.  IV.  c.  110,  s.  45(2),  which  provides  against  the 
mortgagee  being  deemed  an  owner,  except  as  far  as  may  be  necessary  to 
obtain  payment  of  his  debt. 

This  was  a  case  directed  by  the  Master  of  the  Bolls  for  the 
opinion  of  the  Court  of  Exchequer.  The  facts  were  in  substance 
these :  Before  2nd  August,  1826,  and  from  that  day  to  the  5th 
Sept.  following  (except  as  hereafter  mentioned),  James  Bishop 
was  sole  owner  of  the  ship  StaVy  then  belonging  to  the  port  of 
London,  with  her  tackle  &c.  and  was  indebted  to  the  plaintiff  in 
1,379/.  6«.  6d.  wholly,  or  in  part,  for  work  and  labour  done  by 
the  plaintiff  in  repairing,  and  for  materials  found  for  that  ship. 
James  Bishop  being  so  indebted  before  2nd  Aug.,  1826,  agreed 
to  give  the  plaintiff  a  mortgage  of  the  ship  as  a  security  for  the 
said  debt,  and  such  mortgage  so  agreed  to  be  given  by  him, 
James  Bishop,  was  with  his  consent  prepared  for  his  execution 
as  such  security,  by  indenture  hereinafter  mentioned.  On  5th 
August,  1826,  James  Bishop  made  and  executed  a  certain  power 

(1)  Followed   in  Ru»dei\   v.   Pope  L.  J.  Ch.  824.— R.  C. 

(1868)  L.  R.  3  Ex.  269,  37  L.  J.  Ex.  (2)  Similar,  in  effect,  to  s.  34  of 

137 ;   Wihon  v.  WiUini  (1872)  L.  R.  the   Merchant    Shipping   Act,   1894 

14  Eq.  32,  41  L.  J.  Ch.  423 ;  Ander-  (57  &  58  Vict.  c.  60).— R.  C. 
^on  V.  Btitler's  Wharf  Co,  (1879)  48 
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of  attorney,  under  his  hand  and  seal,  and  thereby  recited,  as  the  Kkrswill 
fact  was,  that  he,  the  said  James  Bishop,  being  then  about  to  bishop. 
leave  England  and  to  reside  for  a  time  at  Gibraltar,  had  requested 
his  wife,  Jane  Bishop  (the  above  defendant)  to  take  upon  herself 
the  care  of  his  estate  and  property,  and  to  act  for  him  in  his 
affairs  during  his  absence,  which  she,  the  said  Jane  Bishop,  had 
agreed  to  do ;  then  by  the  said  power  of  attorney  so  under  his 
said  hand  and  seal,  he,  the  said  James  Bishop,  did  thereby  make, 
ordain,  depute,  constitute  and  appoint,  and  in  his  place  and  stead 
put  the  said  Jane  Bishop  his  true  and  lawful  attorney,  for  him 
and  in  his  name,  for  his  use  and  on  his  behalf,  at  any  time  or 
times  during  the  continuance  of  the  said  presents,  when  she  his 
said  wife,  Jane  Bishop,  should  see  occasion  or  think  proper,  for 
him  and  in  his  name,  amongst  other  things,  to  sell,  mortgage, 
or  otherwise  *assign,  transfer,  or  dispose  of,  by  way  of  security  [  *6<):{  ] 
for  any  debt  or  demand  owing  by  him,  the  said  ship  or  vessel, 
Star,  or  any  part  thereof,  of  which  he  was  (as  therein  and  thereby 
alleged)  sole  owner,  together  with  the  tackle  and  other  materials 
belonging  thereto  [here  followed  a  description  of  the  measure- 
ment of  the  ship  and  of  her  being  British  built] ,  as  appeared 
by  a  certificate  of  registry,  No.  586,  granted  at  London  the  1st 
day  of  July  then  last  past,  and  to  sign,  seal,  and  deliver  bills 
of  sale,  assignments,  and  such  other  writings  as  should  be 
necessary  for  perfecting  the  sale  of,  or  mortgaging,  or  otherwise 
transferring  the  said  vessel,  and  to  give  receipts  and  discharges 
for  the  money  for  which  the  said  ship  or  vessel  should  be  sold, 
mortgaged,  or  transferred,  and  to  demand,  levy,  sue  for,  and 
recover  of  and  from  all  persons  whom  it  may  concern,  all  such 
sums  of  money  as  then  were  or  should  grow  due  to  him  the  said 
James  Bishop,  in  respect  of  the  said  ship  or  vessel.  Star,  for 
freights  or  otherwise ;  and  to  sign  receipts  or  discharges  for  the 
same,  and  to  freight,  settle  averages,  and  effect  insurances,  hire 
all  masters,  seamen,  and  other  servants,  and  discharge  them  at 
pleasure,  and  do  all  other  acts  and  things  which  she,  the  said 
Jane  Bishop,  should  think  proper  and  expedient  in  the  manage- 
ment of  his  said  ship  or  vessel,  Star,  and  all  the  appurtenances 
to  the  said  ship  or  vessel  belonging  or  appertaining,  and  generally 
to  do  all  and    every  or   any  acts,   deeds,  matters  or  things 
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ELebswill  whatsoever  in  and  about  the  estates,  property,  goods,  merchan- 
BisHOP  <lize,  and  affairs  of  him,  the  said  James  Bishop,  as  amply  and 
effectually  to  all  intents  and  purposes  as  if  he  were  personally 
present  and  did  the  same,  he,  the  said  James  Bishop,  thereby 
ratifying  and  confirming,  and  promising  and  agreeing,  at  all 
times,  to  allow,  ratify,  and  confirm  all  and  whatsoever  his  said 
[  *604  J  wife  should  *lawfully  do,  or  cause  to  be  done,  in  and  about  the 
premises  therein  aforesaid  by  virtue  thereof. 

On  the  5th  of  September,  1826,  she,  the  said  Jane  Bishop, 
under  and  by  virtue  of  the  said  hereinbefore  mentioned  power 
of  attorney,  so  as  herein  aforesaid  given  to  her,  duly  made  and 
executed  the  said  indenture,  so  as  hereinbefore  mentioned,  pre- 
pared with  the  consent  of  him,  the  said  James  Bishop,  and  the 
same  was  an  indenture  drawn  and  made  to  bear  date  the  said 
2nd  day  of  August,  1826,  and  the  same  was  made  and  expressed 
to  be  made  by  and  between  the  said  James  Bishop,  of  the  one 
part,  and  the  said  plaintiff  of  the  other  part ;  and  it  was  thereby 
recited,  as  the  fact  was,  that  the  said  James  Bishop  was  then 
the  sole  owner  of  the  ship  or  vessel  called  the  Star,  belonging 
to  the  port  of  London,  at  which  port  she  stood  duly  registered 
pursuant  to  Act  of  Parliament ;  and  a  copy  of  the  certificate  of 
such  registry  was  stated  in  the  said  indenture ;  and  by  which 
indenture  was  further  recited  the  said  debt  of  1,379Z.  6s.  6^., 
and  the  said  consent  and  agreement  of  the  said  James  Bishop 
to  give  the  said  mortgage  or  security  of  the  said  ship  or  vessel 
by  the  said  indenture.  In  pursuance  of  the  said  therein  recited 
agreement,  and  for  effectually  securing  to  the  said  plaintiff  the 
said  sum  of  1,379Z.  6«.  6i.,  with  lawful  interest  thereon  from 
thenceforth,  and  also  in  consideration  of  10«.  he,  the  said 
James  Bishop,  granted,  bargained,  sold,  assigned,  transferred, 
and  set  over  unto  the  said  plaintiff,  his  executors,  administrators, 
and  assigns,  all  those  full  and  undivided  64-64th  parts  or  shares, 
being  the  entirety  of  and  in  the  said  ship  or  vessel  called  the 
Star,  belonging  to  the  port  of  London,  and  then  lying  in  the 
river  Thames ;  together  with  all  and  singular  the  masts,  sails, 
sail  yards,  anchors,  cables,  ropes,  boats,  bars,  tackle,  apparel 
[  *606  ]  and  furniture,  and  *other  appurtenances  whatsoever  to  the  said 
ship  or  vessel  belonging  or  in  any  wise  appertaining,  and  every 
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part  and  parcel  thereof ;  and  all  the  right,  title,  interest,  benefit,     Kkrswill 

claim  and  demand  whatsoever,  of  him  the  said  James  Bishop,       bishop. 

of,  in,  or  to  the  said  thereby  assigned  premises,  every  or  any 

part  thereof.     To  have  and  to  hold  the  said  full  and  undivided 

64-64th  parts  or  shares,  or  the  entirety  of  and  in  the  said  ship 

or  vessel,  and  all  and  singular  other  the  premises  thereinbefore 

described,  and  also  bargained  or  expressed,  or  intended  so  to  be, 

and  every  part  and  parcel  thereof,  with  the  appurtenances,  unto 

the   said  plaintiff,  his   executors,   administrators  and   assigns. 

Upon  trust — (power  to  plaintiff,  his  executors,  administrators, 

and  assigns,  to  sell  and  absolutely  dispose  of  the  ship,  or  to  buy 

her,  and  resell  her,  without  liability  for  loss  or  diminution  in 

price  by  such  sale,  and  to  assign  her  to  the  purchasers ;  and  on 

further  trust  out  of  the  money  to  arise  and  be  produced  by  freight 

or  otherwise  from  the  said  ship,  which  should  be  received  by 

plaintiff,  or  his  executors,  &c.  till  such  sale  made,  and  likewise 

out  of  the  produce  of  the  sale  to  retain  the  expenses  of  executing 

the  trusts,  of  insuring  the  vessel,  of  suits  for  obtaining  possession 

of  her,  or  for  enforcing  any  agreement  to  buy  her,  after  payment 

of  which,   and   of  the  principal   money  advanced,  with  5  per 

cent,  interest,  then  to  reassign  to  James  Bishop,  his  executors, 

administrators,  or  assigns,  freed  from  all  incumbrances  of  the 

plaintiff.) 

On  the  7th  day  of  July,  1828,  the  said  ship  or  vessel,  the 
Star,  was  about  to  leave  the  said  port  of  London  upon  a  voyage 
to  the  West  Indies  or  elsewhere  beyond  the  sea,  and  back  to  the 
said  port  of  London,  and  thereupon  she,  the  said  defendant,  as 
such  attorney  for  the  said  James  Bishop  as  aforesaid,  signed  and 
delivered  to  one  Mr.  Patrick  Home,  as  agent  in  that  behalf  *for  [  '^^  ] 
the  said  plaintiff,  a  certain  paper  writing  in  the  words  and 
figures  following,  that  is  to  say : 

"  London,  7th  July,  1828. 
"  Mr.  Patrick  Home,  agent  for  Mr.  William  Kerswill,  mortgagee 
on  the  brig  Star. 
"  Sir, — ^I  authorize  you  to  receive  from  Messrs.  William 
Martin  &  Co.,  the  sum  of  2002.,  when  the  outward  freight  of 
the  brig  Star  shall  have  been  received  by  them;  and  further 
engage  that  on  this  vessel's  return  from  her  intended  voyage 

52—2 
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Ekbswill     that  you  shall  receive  the  balance  of  her  freight  inwards.    Given 
Bishop.      under  my  hand  at  London,  this  7th  day  of  July,  1828. 

"  (Signed)  Jane  Bishop, 

"  Attorney  for  James  Bishop,  owner  of  the  brig  Star.** 

In  the  month  of  January,  1829,  the  Star  was,  in  the  course 
of  her  voyage  mentioned  in  the  said  last-mentioned  paper 
writing,  in  the  harbour  of  Kingston,  in  the  island  of  Jamaica,  in 
the  West  Indies,  seeking  for  a  cargo  on  freight  to  England, 
whereupon  several  persons  loaded  on  board  her,  under  agree- 
ment with  the  master,  diflFerent  parcels  of  colonial  produce  upon 
freight  to  England,  which  were  by  them  consigned  to  diflFerent 
consignees  in  Great  Britain,  and  the  usual  and  proper  bills  of 
lading  were  respectively  signed  by  the  master,  in  respect  or  on 
account  of  the  said  merchandize  so  put  and  loaded  on  board, 
and  were  delivered  to  the  respective  shippers  or  consignors.  On 
or  about  the  3rd  of  March,  1829,  the  Star  so  laden  departed 
from  Kingston  on  her  homeward  voyage,  and  on  or  before  the 
3rd  of  May,  1829,  arrived  in  the  river  Thames  with  such  last- 
mentioned  cargo  on  board ;  and  on  the  said  3rd  of  May,  1829, 
while  she  was  on  her  voyage  to  the  port  of  London,  the  said 
plaintiflF,  by  an  agent  duly  by  him  authorized  in  that  behalf, 
[  •607  ]  took  and  *obtained  possession  of  her  and  her  papers,  and  con- 
tinued so  possessed  thereof  until  the  sale  thereof  hereinafter 
mentioned ;  and  while  in  his  possession  the  said  ship  continued 
and  completed  her  said  last-mentioned  voyage,  from  the  said 
harbour  of  Kingston  to  and  entered  the  said  port  of  London 
respectively  aforesaid,  with  the  said  last-mentioned  cargo  on 
board.  Shortly  after  such  last-mentioned  arrival  in  the  port  of 
London,  and  while  she  continued  in  possession  of  the  plaintiflF, 
she  went  into  the  West  India  Docks  and  there  delivered  the 
whole  of  her  said  cargo  into  the  warehouses  of  the  West  India 
Dock  Company,  from  whence  the  same,  and  every  part  thereof, 
was  delivered  to  the  diflFerent  respective  consignees  thereof,  some 
of  whom  paid  to  the  said  plaintiflF  the  freight  thereupon  due  from 
them  respectively,  but  others,  on  receiving  their  respective  con- 
signments, declined  to  pay  the  freight  thereof  to  the  said 
plaintiflF,  but  respectively  deposited  the  amount  thereof  in  money 
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\vith,  and  the  same  remained  in  the  hands  of,  the  said  West     Kkeswill 

India  Dock  Company,  pursuant  to  the  statute.     On  16th  Sept.,       bishop. 

1828,  James  Bishop  died,  having  first  made  his  will,  and  thereby 

appointed  the  said  defendant  sole  executrix  thereof,  which  will 

she  duly  proved,  and  is  his  sole  legal  personal  representative, 

and  as  such  claimed  the  freight  so  as  herein  aforesaid  earned  by 

the  said  ship  or  vessel  the  Stavy  and  the  amount  of  which  has 

been  deposited  with,  and  is  remaining  in  the  hands  of,  the  said 

West  India  Dock  Company,  as  hereinbefore  stated.    The  plaintiff 

claimed  the  last-mentioned  freight  as  mortgagee  of  the  said  ship 

or  vessel,  the  Star,  and  being  in  such  possession  thereof  on  the 

completion  and  termination  of  the  said  last-mentioned  voyage. 

The  plaintiff  afterwards  sold  and  disposed  of  the  said  vessel,  the 

Star,  and  applied  the  whole  of  the  money  produced  thereby,  as 

well  as  the  said  freight  by  him  ^received,  in  part  payment  of  his       [  'fios  ] 

said  debt,  but  the  money  so  received  by  him  is  insuflScient  to 

pay  the  whole  of  his  debt. 

The  question  is,  whether,  under  all  the  circumstances  herein- 
before stated,  the  said  plaintiff  or  the  said  defendant  is  entitled 
to  receive  the  said  freight  now  unpaid,  and  the  amount  of  which 
is  now,  as  herein  mentioned,  in  the  hands  of  the  said  West  India 
Dock  Company  ? 

Mavle  for  the  mortgagee : 

The  question  is,  whether  by  6  Geo.  IV.  c.  110,  the  mortgagor 
or  mortgagee  of  a  ship  are  entitled  to  freight  accruing  after  the 
mortgage  ?  That  statute  was  intended  to  benefit  mortgagees  of 
ships,  who,  having  furnished  stores,  &c.  for  a  voyage  on  that 
security,  remained  out  of  possession.     Sect.  45  (i)  was  intended 

(1)  Enacting    *'That    when    any  the  ship  or  yessel  is  registered  shall 

transfer  of  any  ship  or  vessel,  or  in  the  entry  in  the  book  of  registry, 

of  any  share  or  shares  thereof,  shall  and  also  in  the  indorsement  on  the 

be  made  only  as  a  security  for  the  certificate    of   registry,   in    manner 

payment  of  a  debt  or  debts,  either  hereinbefore     directed,     state     and 

by  way  of  mortgage,  or  of  assign-  express  that  such  transfer  was  made 

ment  to  a  trustee  or  trustees,  for  the  only  as  a  security  for  the  payment 

purpose  of  selling  the  same  for  the  of  a  debt  or  debts,  or  by  way  of 

payment  of  any  debt  or  debts,  then  mortgage,  or  to  that  effect ;  and  the 

and  in  every  such  case  the  collector  person   or  persons  to   whom   such 

and  comptroller  of  the  port  where  transfer  shall  be  made,  or  any  other 
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KBE8WILL  to  remove  doubts  as  to  their  liability  as  owners,  but  not  to  divest 
Bishop.  their  former  rights  on  taking  possession.  This  appears  by  the 
[  ^609  ]  words  of  *the  exception  in  that  clause.  The  analogous  cases 
before  the  statute  shew  clearly,  that  freight  accruing  after 
transfer  of  a  ship,  belongs  to  the  mortgagee,  who  takes  possession. 
Thus,  the  transfer  of  a  ship  by  assignment  was  held  to  entitle 
the  assignee  to  the  freight  earned  afterwards  as  incident  to  the 
ship,  even  though  the  assignor  had  chartered  her  before  the 
assignment,  and  afterwards  assigned  the  charter-party  to  another : 
Morrison  v.  Parsons  (i).  Again,  where  separate  sets  of  under- 
writers had  insured  ship  and  freight,  and,  on  a  supposed  total 
loss  by  capture,  both  were  abandoned,  and  each  set  of  under- 
writers paid  a  total  loss;  freight  earned  by  the  ship  after 
recapture  was  held  to  belong  to  the  underwriter  on  the  ship,  as 
incident  to  the  property:  Case  v.  Davidson  (2).  And  though  it 
was  very  important  there  to  dispute  the  position  that  a  contract 
to  transfer  a  ship  carries  the  accruing  freight,  it  was  never 
attempted  by  the  eminent  counsel  who  argued.  Splidt  v. 
Bowles  (3)  shews  that  an  assignee  of  a  ship  cannot  sue  in  his  own 
name  on  a  covenant  in  a  previous  charter-party  under  seal,  to 
pay  freight  to  the  bankrupt,  as  owner;  for  the  contract  being 
merely  personal,  any  portion  of  beneficial  interest  remaining  in 
the  bankrupt  under  it  passed  to  his  assignees,  who  might  there- 
fore sue  as  representing  him.  But  in  Dean  v.  M*GJiie  (4)  it  was 
distinctly  held,  that  by  the  mortgage  of  a  ship  accruing  freight 
passes  to  the  mortgagee,  notwithstanding  6  Geo.  IV.  c.  110,  s.  45. 
There,  as  in  this  case,  the  ship  was  taken  possession  of  by  the 
mortgagee  at  Gravesend,  on  her  return  home.     The   transfer, 

person  or   persons   claiming   under  necessary  for  the  purpose  of  render- 
him  or  them  as  a  mortgagee  or  mort-  ing  the  ship  or  vessel,  share  or  shares 
gagees,  or  a  trustee  or  trustees  only,  so  transferred,  available  by  sale  or 
shall  not  by  reason  thereof  be  deemed  otherwise  for  the  pajTuent  of    the 
to  be  the  owner  or  owners  of  such  debt  or  debts  for  securing  the  pay- 
ship  or  vessel,  share  or  shares  thereof ;  ment  of  which  such  transfer  shall 
nor  shall  the  person  or  persons  making  have  been  made." 
such  transfer  be  deemed  by  reason  (1)  11  E.  R.  622  (2  Taunt.  407). 
thereof  to  have  ceased  to  be  an  owner  (2)  17  R.  R.  280  (6  M.  &  S.  79). 
or  owners  of  such  ship  or  vessel,  any          (3)  10  R.  R.  296  (10  Eaat,  279). 
more  than  if  no  such  transfer  had          (4)  4  Bing.  45. 
been  made,  except  so  far  as  may  be 


▼OL.  xxxvn.]     1832.    EX.    2  TYRWHITT,  609—611.  823 

which  was  inchoate  by  deed  before  the  voyage  began,   was     Kbbswill 
completed  by  taking  possession  before  it  closed.  Bishop. 

(Lord  Lyndhurst,   C.   B.  :    In    Chinnery   v.    Blackburne  (i)        [  <>io  ] 
possession  was  not  taken  by  the  mortgagee  till  after  the  voyage 
was  completed;  and  it  was  held,  that  freight  earned  in  that 
voyage,  though  after  the  mortgage,  could  not  be  recovered  by 
the  mortgagee.) 

Payment  of  freight  by  consignee  to  mortgagor  in  possession  for 
goods  delivered  by  him,  would  be  good  as  against  the  mortgagee, 
for  the  mortgagor  remains  in  possession  of  the  ship  by  his 
allowance,  and  ought  to  pay  over  the  freight  to  him.  Here, 
however,  the  mortgagee  took  possession  before  the  freight  was 
earned  by  the  completion  of  the  voyage. 

Shee,  for  the  executrix  of  the  mortgagor  ; 

Profits  not  in  existence  at  the  time  of  the  conveyance,  cannot 
pass  by  assignment  of  the  freight,  earnings  and  profits  of  a  ship, 
Robinson  v.  Macdonnell  (2) ;  and  it  might  have  been  elsewhere 
questioned,  whether  the  authority  of  the  wife  of  this  mortgagor, 
however  general  in  other  matters,  was  not  so  restricted  as  to 
this  ship  as  to  prevent  her  from  mortgaging  freight  not  earned 
at  the  time.  But  the  question  intended  to  be  argued  was, 
whether  accruing  freight  passes  to  the  mortgagee  as  incident  to 
the  ship?  Any  supposed  imderstanding  of  shipowners  that  it 
does,  must  be  ascribed  to  the  fact,  that  before  4  Geo.  IV.  c.  41, 
B.  43  (replaced  by  6  Geo.  IV.  c.  110,  s.  45),  mortgagees,  for  all 
that  appeared  on  the  custom-house  entries,  were  absolute  owners 
of  the  ship.  But  cases  in  which  the  present  point  was  likely  to 
arise  could  only  have  occurred  since  5th  January,  1826,  when 
6  Geo.  IV.  c.  110,  or  at  all  events  since  Ist  September,  1825,  when 
6  Geo.  IV.  c.  16  (the  new  Bankrupt  Act),  came  into  operation. 
Before  s.  72  of  the  latter  Act,  a  ship  mortgaged  by  her  *owner,  [  '^ii  ] 
would,  with  her  freight,  have  passed  to  his  assignees,  where  she 
had  been  left  in  his  order  and  disposition  after  the  mortgage : 
Hay  V.  Fairbairn  (3). 

(1)  2  E.  E.  731  (1  H.  Bl.  117,  «.)•  (3)  2  B.  &  Aid.  193. 

(2)  5  M.  &  S.  228,  236. 
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Kkbbwill  ABBignment,  tranBfer,  and  mortgage  have  been  assamed  on 
Bishop.  the  other  side  to  be  synonymous  before  stat.  4  Geo.  lY.  c.  41, 
B.  43,  and  6  Geo.  IV.  c.  110,  s.  45  ;  but  in  Jackson  v.  Vernon  (l) 
.  the  Court  distinguish  between  assignment  absolutely,  and  by 
way  of  mortgage  only.  Chinnery  v.  Blackbnrne,  there  cited, 
rebuts  an}'  inference  that  the  mortgagor  of  a  ship  in  posses- 
sion is  the  agent  or  servant  of  the  mortgagee ;  and  shews  that 
till  the  mortgagee  takes  possession  the  mortgagor  is  absolute 
owner.  In  Morrison  v.  Parsons  (2)  the  assignment  was  absolute 
to  the  captain  before  the  voyage,  without  equity  of  redemption, 
and  the  assignee  was  in  possession  during  the  whole  voyage, 
so  that  the  right  to  freight  accruing  subsequently  to  the 
assignment  must  have  belonged  to  the  assignee  of  the  ship  as 
incident  thereto.  Mr.  Justice  Lawrence  there  says :  "  Sharp 
V.  Gladstone  (3)  is  the  only  case  that  seems  to  bear  on  the  point ; 
according  to  Lord  Ellenborough*s  idea  in  his  judgment  there, 
after  abandonment  of  a  chartered  ship  the  underwriters  would 
be  entitled  to  freight  earned  afterwards."  In  Thompson  v. 
Rowcrqft  (4)  Lord  Ellenborough  threw  out  that  the  underwriters 
on  the  ship,  from  the  time  of  the  abandonment,  stood  in  the 
same  situation  as  the  owner,  and  subject  to  his  liabilities.  In 
Case  V.  Davidson,  Lord  Tenterden,  then  Mr.  Justice  Abbott, 
expressed  his  opinion  that  an  abandonment  is  equivalent  to  the 
sale  of  a  ship,  in  which  latter  case  the  vendee  is  entitled  to  the 
[  •612  1  freight  as  an  incident  to  the  ship.  If,  therefore,  *abandonment 
be  tantamount  to  absolute  sale,  it  is  also  distinct  from  mortgage. 
Splidt  V.  Bou'les  (5)  went  off  on  a  technical  point ;  but  if  the 
mortgagor  in  that  case  was  entitled  to  sue  for  freight  on  the 
charter-party,  and  the  mortgagee  also  to  sue  for  it  as  incident 
to  the  ship,  then  unless  payment  to  the  mortgagee  can  be 
pleaded  in  bar  to  the  claim  of  the  mortgagor,  two  demands 
would  be  available  for  the  same  amount.  So,  freight  bills  would 
bind  the  owner  only,  and  might  be  assigned  without  effect, 
because  the  master  would  not  be  the  agent  of  the  mortgagor. 
There  would  be  two  demands  against  the  consignees,  one  on  the 

(1)  1  H.  Bl.  114.  (4)  4  East.  34. 

(2)  11 E.  E.  622  (2  Taimt.  407, 415).  (5)  10  &.  E.  296  (10  East,  279). 

(3)  8  E.  B.  683  (7  East,  24). 
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bills  before  the  goods  were  delivered,   and  the  other  by  the     Kebswill 
mortgagee.     In   Chinnery  v.  Blackburne  (i)   the  mortgagee   did       bishop. 
not  take  possession  till  after  the  ship  and  goods  arrived  in 
London;  but  that  case  does  not  decide  that  the  mortgagee,  if 
previously  in  possession,  would  have  been  entitled  to  the  freight 
earned. 

(Baylby,  B.  :  Here,  before  the  end  of  the  voyage,  the 
mortgagee  gets  the  goods  into  his  possession.  The  consignee  is 
only  entitled  to  them  on  payment  of  freight.  Then  is  the 
mortgagee  entitled  to  have  that  freight  paid  to  him  ?) 

The  possession  of  the  mortgagee  is  only  for  two  days  before 
the  end  of  the  voyage,  whereas  his  liabilities  would  not  be 
co-extensive  with  it;  e.g.  when  stores  were  provided  or  when 
sailors  are  obtained.  Suppose  freight  to  have  become  payable 
at  various  places  on  a  circuitous  voyage,  would  there  be  a  claim 
to  it  except  between  owner  and  consignee  ? 

(Lord  Lyndhurst,  G.  B.  :  The  party  having  the  legal  estate 
is  in  possession  before  the  end  of  the  voyage ;  what  is  the  con- 
sequence if  the  mortgagee  of  a  real  estate  gets  possession  before 
the  rent  day  ?) 

By  stat.  6  Geo.  lY.  c.  110,  s.  45,  the  mortgagee  of  a  ship  is  not 
its  owner,  which  disposes  of  the  cases  as  to  sale  and  abandon- 
ment. Dean  v.  *M*Ohiey  when  examined,  does  not  decide  this  [  *sis  ] 
case.  The  question  there  was,  whether  a  mortgagee  having 
paid  in  part  a  sum  for  portage,  which  if  mortgagor  had  remained 
in  possession,  he  must  have  paid,  could  charge  that  sum  against 
the  mortgagor  in  the  equitable  action  of  money  had  and 
received?  Mortgagees  were  not  liable  as  such  for  provisions, 
cordage,  &c.  supplied  before  the  Act,  so  as  to  make  it  desirable 
to  exonerate  them  from  such  liability ;  the  question  having  been 
settled  to  be,  not  one  of  title,  but  (as  well  since  the  Register  Acts 
as  before)  to  whom  the  credit  was  given :  Annett  v.  Carstairs  (2), 
Briggs  v.  Wilkinson  (3),  Jennings  v.  Orijfiths  (4) ;  though  it  was 

(1)  2  E.  E.  731  (1  H.  Bl.  117,  «.).         (3)  7  B.  &  C.  30. 

(2)  3  Camp.  354.  (4)  27  E.  E.  730  (Eyan  &  M.  -^2). 
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KxBswiLL  formerly  thought  that  liability  to  a  ship's  debts  was  conseqaent 
Bishop.  On  the  title  to  her  freight.  The  Register  Acts  were  passed  for 
purposes  of  public  policy,  to  confine  to  British  subjects  and 
British  built  ships  the  benefit  of  British  trade;  not  to  give 
notoriety  to  the  conveyances  affecting  ships.  That  notoriety  is 
only  a  consequence  of  the  measures  adopted  to  effect  the  policy 
of  the  state  (i) :  stat.  6  Geo.  IV.  c.  110,  is  a  transcript  of 
4  Geo.  IV.  c.  41  (now  repealed  by  6  Geo.  IV.  c.  105,  s.  371), 
and  by  s.  46  was  intended  to  obviate  the  decisions  in  Robinson  v. 
Macdonn€ll(2),  Hay  v.  Fairbairn(s),  Kirkley  v.  Hodgson  (4),  and 
MoiikhoiLse  v.  Hay  (5) ;  according  to  which,  assignees  of  a  bank- 
rupt owner,  in  whose  order  and  disposition  a  ship  remained  to 
his  bankruptcy,  were  entitled  to  the  ship,  notwithstanding  the 
legal  interest  had  become  vested  in  a  mortgagee  by  registry 
in  his  name.  After  s.  43  has  provided  means  for  obtaining 
evidence  of  registry,  and  s.  45  has  ascertained  precisely  the 
limited  estate  of  a  mortgagee  in  her,  s.  46  then  deduces  that  the 
[  •614  ]  mortgagor's  assignees  *shall  have  no  title  except  to  the  surplus, 
after  payment  of  the  mortgage  money.  The  only  object  of  those 
sections  was  to  enable  the  mortgagee  to  sell  the  ship.  Section  72 
of  the  Bankrupt  Act,  6  Geo.  IV.  c.  16,  shews  that  the  assign- 
ment of  any  ship  by  way  of  mortgage  duly  registered,  is  an 
exception  to  the  ordinary  rules,  and  is  treated  as  distinct  from 


Pothier,  in  his  (Euvres  Posthumes,  c.  14,  Traite  de 
Nantissement,  lays  it  down  that  profits  to  come  are  not 
the  subject  of  pledge ;  which  corresponds  with  the  civil  law, 
which  only  allowed  a  pignus  to  exist  where  a  traditio  rei  was 
practicable. 

(Bayley,  B.  :  Suppose  freight  to  be  insured,  and  that  a  total 
loss  being  worked  by  capture,  abandonment  takes  place,  the  ship 
is  retaken,  and  before  arriviEil  at  port  the  mortgagee  takes 
possession  of  her,  who  would  be  entitled  to  freight  ?) 

(1)  See  per  Lord  Ellenborough,  (3)  2  B.  &  Aid.  193. 
Robinson  v.  Macdonnell,  5  M.  &  S.  (4)  1  B.  &  C.  588. 
238.  (5)  2  Brod.  &  B.  114. 

(2)  5  M.  &  S.  228,  239. 
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Perhaps  the  abandonee,  if  the  loss  was  by  capture  in  the  Downs     Kerswill 
before  the  mortgagee  took  possession  (i).  Biraop. 


Mavle,  in  reply : 

Abbott  on  Shipping  (5th  edit.  p.  17)  shews  that  a  mortgage  of  a 
ship  amounts  to  a  transfer.  The  difference  of  opinion  which  had 
prevailed  as  to  the  liabiUty  of  a  mortgagee  for  a  ship's  debts 
suflSciently  accounts  for  the  terms  of  6  Geo.  IV.  c.  110,  s.  45. 
In  Robinson  v.  MacdonneUy  Lord  Ellbnborouoh  says,  that  if  the 
deed  in  the  case  before  him  is  not  to  be  confined  to  the  freight 
and  earnings  &c.  of  the  ship  under  the  then  subsisting  charter- 
party,  but  is  to  extend  to  all  freight  &c.  in  subsequent  voyages, 
it  is  open  to  the  objection  made  by  the  Lord  Chancellor  in 
Speldt  V.  Lechmere  (2),  that  it  will  forever  separate  *the  ship  and  [  '^is  ] 
her  earnings.  Now,  if  the  mortgagee  had  a  right  to  take  posses- 
sion, has  he  not  a  right  to  hold  the  goods  till  the  owners  pay 
him  the  freight  ?  In  Jackson  v.  Vernon  (3)  the  mortgagee  was 
out  of  possession. 

(Lord  Lyndhurst,  C.  B.  :  Possession  having  been  taken  in  the 
course  of  the  voyage,  the  number  of  days  before  its  conclusion 
makes  no  difference. 

Baylby,  B.  :  It  was  not  necessary  to  decide  this  point  in  Dean 
v.M'Gliie{4).) 

The  Court  was  there  obliged  judicially  to  determine  that  a  mort- 
gagee might  lawfully  take  possession  of  the  vessel,  and  conduct 
himself  as  owner  in  making  payments  on  account  of  her,  charging 
them  against  the  mortgagor.  For  the  greater  part  of  those  pay- 
ments could  not  have  been  portage  dues  necessarily  payable  in 
order  to  receive  the  freight  from  the  consignees,  but  must  have 
been  sums  paid  to  seamen  for  wages.  Their  remedy  against  the 
ship  continued,  but  the  mortgagee  would  not  be  liable  for  wages 
till  he  had  received  the  freight. 


Cur,  adv,  vnlt. 


(1)  But  see  Case  v.  Davidson^  17  to  adhere. 

B.  R.  280  (5  M.  &  S.  79,  2  Brod.  &  B.  (2)  13  Ves.  588. 

379),   to   which   Lord   Lyndhurst  (3)  1  H.  Bl.  114. 

(after  noticing  the  difficulty  of  such  (4)  4  Bing.  45; 
a  question)  expressed  an  inclination 
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KEB6WILL        The  following  Certificate  was  afterwards  sent: 


V. 


Bishop.  "  This  case  has  been  argued  before  us  by  counsel.    We  have 

considered  it,  and  are  of  opinion  that  the  plaintiff  is  entitled  to 

the  freight  now  unpaid. 

"  Lyndhurst. 

"  J.  Baylby. 

"  W.  BOLLAND. 
"  J.  GURNBY." 
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inducted  into  archdeaconry,  whether  ipso  /ado  inducted  into 
prebend  annexed  to  archdeaconry  by  royal  grant.  B.  y.  The  Dean 
and  Chapter  of  Bochester 340 

2.  Requisition  of  Bishop  to  compel  vicar  to  nominate  curate — 

Appointment  by  Bishop  in  de&ult — Stipend,  refusal  of  vicar  to  pay 
— Sequestration — ^Vicar's  right  to  be  heard  in  opposition  to  sequestra- 
tion.    Capel  y.  Child 761 

ESTOPPEL — By  record — Essential  difference  in  second  record — Ko 
adjudication  in  first  action  of  claim  on  which  second  action  subse- 
quently brought.     Hadley  y.  Greeii 743 

And  see  Practice,  6. 

JsvixiEKCE — 1.  Documentary — Indorsement  by  deceased  solicitor 
on  notice  to  quit.     Doe  d.  PaUeshall  y.  Turford         ....     581 

2.  Of  debt — ^Account  stated— Memorandum  inadmissible  for 

want  of  stamp— Parol  evidence  of  admission  of  debt.  Singleton  y. 
Barrett 742 

And  see  Practice,  5. 

FACTOR — East  India  warrants  are  not  within  the  Factors  Acts. 
Taylor  y.  Kymer 433 

FALSE  IMPRISONMENT  —  Justification  for  arrest  without 
warrant — Suspicion  of  having  committed  misdemeanor  on  former 
occasion.     Fox  y.  Gaunt      ••..,....     550 
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FOBEIGN  JUDGMSNT — Observations  on  the  general  effect  of: 
per  Lord  Brougham,  L.C.     Houlditch  y.  Marquess  of  Danegall  .        .     181 

70BOEBY — ^Forged  power  of  attorney— Sale  of  stock  under.  See 
Partnership,  2. 

FBAXTD  AND  MISBEPBESEKTATION— 1.  Levy  of  fine  by  vendor 
on  whole  of  estate  to  perfect  title  of  purchaser  of  part — Be  vocation 
of  will—Neglect  of  solicitor  (who  was  also  heir-at-law)  to  explain 
effect  of  fine — ^Equitable  relief  for  devisee  under  revoked  will.  BvlkUy 
V.  WiJMd 39 

2.  Bepresentation  of  authority  to  accept  bill — ^Absence  of 

fraudulent  intent — ^Fraud  in  law,  what  is.    PolhiU  y,  Walter  .  344 

And  see  Bill  of  Sale;   Mortgage. 

FBAXJD8,  STATUTE  OF.     Set  Landlord  and  Tenant,  11. 

GAME — Possession  within  close  time  of  game  killed  before  com- 
mencement of  period.     Simpson  Y.  Unwin 359 

GOODS,  SALE  OF.     See  Sale  of  Goods. 

GBANT— Of  manorial  rights — ^^  Demesne  lands  " — Whether  grant 
•conferring  right  of  free  warren.    Att,'Gen.  y.  Parsons    .         .        .     702 

GTTABANTT.     See  Principal  and  Surety. 

HIGHWAY — 1.  Bridge— Bepair^Liability  of  county  to  repair — 
Exemption  of  liability  in  case  of  bridge  erected  by  private  persons 
and  not  approved  by  county  surveyor— Bridge  erected  by  trustees 
under  Turnpike  Act,  whether  within  exemption.  B,  v.  Inhabitants  of 
Derby 370 

2.  Bepair    ratione   tenurce  —  Ancient    carriage   bridge  — 

Addition  of  foot  bridge  by  turnpike  trustees — Bepair  of  foot  bridge. 
B.Y.  J H  habitants  of  Middlesex 396 

3.  Encroachment  on  highway  —  Dedication,    evidence   of — 

Award  describing  road  as  private  and  directing  repair  by  townshii) — 
Excess  of  authority.    B.  y.  Wright 520 

HUSBAND  AND  WIFE— 1 .  Divorce— Marriage  in  England  between 
domiciled  Scotchman  and  Englishwoman — Jurisdiction  of  Scottish 
Courts  to  entertain  suits  for  dissolution  of  English  marriage. 
Warrender  v.  Warrender 188 

And  see  Lolley^s  case^  249;  McCarthy  v.  De  Caix    ....     250 

2.  Pin-money — ^Arrears,  claim  by  wife's  personal  represen- 
tative for — Lunatic  wife — Maintenance — Acquiescence — ^Presumption 
of  satisfaction  by  payment  of  debts.     Howard  v.  Digby  .  276 

3.  Separation  deed  —  Bond  to  secure  annuity — Subsequent 

cohabitation— Beconciliation  as  bar  to  action  on  bond.     Wilson  v. 
Musheit 542 
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HUSBAND  AND  WIFE  —  4.  Waiver  of  equity  to  settlement— 
Poat-nuptial  agreement  by  husband  to  settle  half  of  wife's  fortune. 
Fenner  v.  Taylor 300 

INJUNCTION.     See  Contempt  of  Court. 

INNKEEPEB.     See  Licensing. 

INSURANCE  (LITE)— Policy  obtained  by  fraud— Recovery  back 
of  money  paid  under— Parties  to  action.    Lefevrt  v.  Boylt     .        .     570 

INSX7RANCE  (MARINE)- 1.  Loss  by  capture— Notice  of  abandon- 
ment— ^Recapture  and  subsequent  arrival  —  Total  or  partial  loss. 
Connell  v.  Masaie 614 

2.  Insurable  interest — Bottomry  bond.  Sinionds  v.  Hodgson    319 

3.  Policy  on  goods— Valued  policy  on  canal  boats  and 

their  cargo  —  Interest  of  carriers  in  goods  under  their  charge  — 
Loss — Principle  of  adjustment.     Crowley  v.  Cohen  ....    472 

4.  Usage,  evidence  of  in  settlement  of  losses — Exclusion  from 

risk    insured  of  boats  slung  on  the  outside  of  the  ship  upon  the 
quarter.     Blachett  v.  R.  E.  Ass,  Co 695 

5.  Policy  on  goods — *^  Warranted  free  from  average,  unless 

general,   or  the  ship  should  be  stranded" — '' Stranding" — Taking 
ground  at  moorings.     Weils  v.  Hopwood 307 

6.  Warranty  against  average — **  Pree  from  average   under 

3/.  per  cent." — Several  losses  amounting  in  aggregate  to  more  than 
3/.  per  cent.     Blacked  v.  R.  E,  Ass,  Co 695 

7.  "Sailing"  —  Warranty  to  sail   by  certain  day  —  Ship 

dropping  down  river  and  crossing  bar  without  full  ballast.    Pittegrew 
V.  Pringh 493 

JURY — Costs  of  special  jury — Costs  awarded  by  arbitrator,  but 
not  certified  by  Judge.     R,  t.  Moate 421 

LANDLORD  AND  TENANT— 1.  Breach  of  covenant— Covenant 
for  payment  of  rent — Assignment  of  lea3e — ^Bankruptcy  of  assignee 
—Disclaimer  of  lease  —  Liability  of  original  lessees.  Manning  y. 
Flight 404 

2.  Bankruptcy  of  tenant — Liability  of  assignees  for  rent. 

Atiselly,  Rohsou 789 

3.  Proviso  for  re-entry  if  any  act  done  **  contrary  to  and 

in  breach  of  any  of  the  covenants  " — Omission  to  repair.    Doe  d.  Abdy 
V.  Stevens 429 

4.  Distress  for  rent  —  Excessive  distress  —  Selling  without 

appraisement — Measure  of  damages.    Biggins  v.  Goode  ,        .        .738 

o.  Lease  —  Charity  estate  —  Lease  for  lives  —  Covenant  for 

perpetual  renewal  —  Improvident  bargain  —  Undervalue.    Att.-Gen, 
V.  Hungerford 145 

B.B. — ^VOL,  XXXVII.  53 
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LANDLORD  AND  TENANT — 6.  Lease— Renewal  —  Covenant  to 
<<froin  time  to  time  renew  the  said  lease" — Whether  covenant  for 
perpetual  renewal  or  merely  for  further  assurance.    Brown  y.  Tighe 

150 

7.  Lease  of  rabbit  warren — Covenant  to  pay  for  rabbits 

left  at  expiration  of  tenancy  at  so  much  per  thousand  —  Meaning* 
of '*  thousand  "—Custom  of  the  country.     Smithy,  Wilson    .        .     536 

8.  Notice  to  quit— Evidence  of  service  of  notice— Indorsement 

by  deceased  solicitor.    Doe  d.  PattesJutU  v.  Tur/ord  .        .        .        .581 

9.  Be-entry,  right  of— Reservation  of  right  to  stranger  to 

legal  estate.    Doe  d.  Barker  y*  Goldsmith 812 

10.  Vacant  house— Order  for  possession— Reversal  of  order  on 

appeal — Trespass  for  eviction.     Aehcroft  v.  Bourne ....    523 

11.  Undertaking  to  pay  increased  rent  in  consideration  of 

improvements — No  written  agreement —  Interest  in  land  —  Statute 
of  Frauds.     Dondlanv,  Bead 588 

LICENSING- Innkeeper  — 9  Geo.  IV.  c.  61,  s.  27  — Appeal  to 
Quarter  Sessions — '< Person  who  shaU  think  himself  aggrieved" — 
Immediate  grievance— Appeal  by  innkeeper  against  grant  of  licence 
to  new  public-house  in  same  neighbourhood.  B,y,  J  J,  of  Middlesex    594 

LIEN.     See  Principal  and  Agent,  1. 

LIMITATIONS  (STATXTTE  OF)— Acknowledgment  in  bar— Letter 
anhouncing  that  family  arrangements  have  been  made  to  enable 
debtor  to  discharge  debt,  that  fands  have  been  provided  and  vested 
in  a  trustee — No  personal  promise  to  pay.     Whippy  y.  Hillary      .    450 

LORDS,  HOTTSE  OF.     See  Practice,  3,  4. 

LTTNACY— A  lunatic  is  liable  for  money  paid  to  his  use  as  for 
necessaries,  &c.,  as  a  person  of  sound  mind.    Howard  v.  Digby    .     276 

MAGISTRATE — 1 .  Action  against— Granting  warrant  for  wrongful 
distress.     Weaver  v.  Price 454 

2.  Reversal  by  Assizes  of  order  for  possession  of  dwelling- 
house — Liability  of  magistrate  to  trespass  for  eviction.  AsJicro/t  v. 
Bourne 523 

3.  Duties  of  in  suppression  of  riot.    See  Riot,  2. 

MALICIOUS  PROSECUTION.    See  False  Imprisonment. 

MANOR  — Grant  of  lands  of— << Demesne  lands"  —  The  term 
(<  demesne  lands"  properly  signifies  lands  of  a  manor  which  the 
lord  either  has  or  potentially  may  have  iniiropriis  manihns.  AitMrcu. 
V.  Parsons 702 

MARKET— Assumpsit  may  be  maintained  by  the  owner  of  a 
market  for  stallage,  without  shewing  any  contract  in  fact  between 
him  and  the  occupier  of  the  stall.     Mayor  of  Newport  v.  Saunders  .     456 
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MTSBEPBESENTATIOy.    See  Fraud  and  Misrepresentation. 

UI8TAXE~In  deed.    See  Deed,  1. 

MOBTOAOE — Loan  obtained  by  vendor  after  sale  of  estate—Deeds 
left  in  poBsession  of  vendor — Unsuccessful  attempt  to  recover  deeds 
from  vendor — Negligence  —  Trover  for  recovery  from  mortgagee. 
Harrington  v.  Price 374 

And  see  Vendor  and  Purchaser,  2. 

NEOLIOSXCE  —  Bight  to  support  —  Prescription  —  Bebuilding 
ac^oining  house  —  Bemoval  of  soil  —  Collapse  of  wall — Plaintiff's 
house  not  ancient.     Wyait  v.  Harrison 566 

And  see  Solicitor,  3,  4. 

NUISANCE — Shooting  ground— Causing  noise  and  collection  of 
crowd— Assembly  of  unauthorized  persons  outside  ground.  Ji.  v. 
Moore 383 

PABTNEBSHIP— 1.  Liability  of  partners — Non-trading  partner- 
ship— ^Authority  of  partner  to  draw  bills — Bills  drawn  and  accepted 
by  one  partner  in  fictitious  names  and  indorsed  in  firm  name. 
Thicknesse  v.  Bromiloiv 752 

2.  Bankers — Liability  of  firm  for  fraud  of  partner — Sale 

of  customer's  stock  under  forged  power  of  attorney.    Marsh  v.  Keating 

lb 

3.  Loan  by  firm— Negotiations  with  individual  partner — 

Action  in  firm  name.     Alexander  y.  Barker 658 

PATENT — Specification— Novelty  of  invention — Only  unessential 
features  new.     Saunders  v.  Aston 574 

PAYMENT — Appropriation  of  payments  —  Agents  —  Account 
current  with  brokers — Purchase  of  goods  by  brokers  for  agents  and 
on  account  of  unknown  principal — Brokers'  lien  for  advances.  Taylor 
V.  Kymer 433 

Ajid  see  Sale  of  Goods,  1. 

PEBPETUITT — ^Oift  of  chattels  to  go  with  title — '*  As  £Eur  as  the 
rules  of  law  and  equity  permit."     Tollernache  v.  Coventry        .        .     260 

POOB  LAW — 1.  Bating — Property  rateable  —  Navigable  river  — 
Dam  upholding  water  of  river  and  rendering  it  navigable.  B,  v.  The 
Undertakers  of  the  Aire  and  Calder  Navigation 363 

2. Tolls  taken  by  statutory  authority  as  compensa- 
tion for  loss  of  water  occasioned  by  adjoining  navigation.  B.  v.  Aire 
and  Colder  Navigation 508 

3.  Distress  for  rates — Wrongful  distress — Action  against 

Justices.     Weaver  v.  Price 454 

4. The  Statute  of  Marlbridge  extends  to  goods  dis- 
trained for  a  poor-rate.     Sabourin  v.  Marshall 457 
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POWXK — Special  power  —  Power  to  appoint  among  children — 
Appointment  to  sole  child  of  marriage.    Bray  v.  Bree   .  .172 

POWER  OF  SALE — Validity  of — Power  in  settlement  overriding 
estates  in  fee— By  whom  exercisable.    Boyct  v.  Banning       .        .     728 

PRACTICE — 1.  Costs— Costs  of  special  jury,  recovery  of  where  not 
certified  by  Judge.     B,  v.  Moaie 421 

2.  Taxation  of  bill  of  costs  after  payment — ^Application 

within  reasonable  time.     OlaacoU  v.  Castle 737 

3.  House   of  Lords,   appeal    to  —  The  Judges   will    decline 

answering  a  question  put  by  the  House  of  Lords,  if  that  question 
is  not  confined  to  the  strict  legal  construction  of  existing  laws. 
In  the  Matter  of  The  London  and  Westminster  Bank  .         .         .         .     55 

4.  House  of  Lords — The  Attorney- General  of  England  has 

precedency  over  the  Lord  Advocate  of  Scotland,  in  all  matters  in 
which  they  may  appear  as  counsel  in  the  House  of  Lords.  Case  of 
the  Att.-Gen.  and  The  Lord  Advocate 183 

5.  New  trial,  grounds  for — ^Rejection  of  evidence — Evidence 

rejected  proving  fact  already  established.    Alexander  y.  Barker  .     658 

6.  Nonsuit — Submitting  to  nonsuit  in  deference   to  opinion 

of  Judge  at  the  trial — Opinion  incorrect — ^Motion  to  set  aside  nonsuit 
— Estoppel.     Alexander  v.  Barker 658 

7.  Pleading — Tender  of  amends— Replication  to  plea.  Williams 

V.  Price 529 

8.  Costs — Taxation  of.     See  Arbitration,  1. 

9.  Parties  to  action.    See  Insurance  (Life). 

PRINCIPAL  AND  AGENT— 1.  Broker— Purchase  of  goods  by 
direction  of  agent  and  for  account  of  unknown  principal — Brokers' 
lien  for  advances — Account  current  with  agents — ^Appropriation  of 
payments.     Taylor  v.  Kymer 433 

2.  Suit  by  third  party  against  agent  for  money  received  on 

account  of  principal — Absence  of  privity  of  contract.  Stephens  v. 
Badcock 448 

PRINCIPAL  AND  SURETY— 1.  Guaranty— "  Credit."  Simpson 
V.  Manley 621 

2.  Undertaking  to  pay  for  gas  to  be  consumed  and  for 

arrears  due — Contract  void  in  part.     Wood  v.  Benson     .        .  635 

RATE — Paving  and  lighting  rate  —  Power  to  rate  **  heredita- 
ments " — Gas  company — Ground  occupied  by  pipes.  It.  v.  Shrewsbury 
Paving  Trustees 409 

And  see  Poor  Law. 

RELEASE — Mutual  release  ''  of  all  actions,  causes  of  action  and 
claims  brought  by  him  or  which  he  had  against  the  other  "  —  Bar 
only  to  individual  actions  then  commenced.     Simons  y,  Johnson  .    377 
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BEVENUE— 1.  Legacy  duty — ^Annuity  charged  on  real  estate — 
Person  liable  for  duty.    Att.-Oen.  v.  Jackson 641 

2.  Foreign  property — Entire  property  situate  in  India — 

Indian  Probate— ^/onversion  by  executors  and  investment  in  English 
funds.    AU,-Oen.  v.  Forbes 12 

-^ —  3.  Probate  duty  —  Estate  partly  situate  abroad  —  Liability 
of  property  abroad  to  duty.    Att.-Oen,  y,  Hope        ....      29 

BIOT— 1.  Action  against  hundred^?  &  8  Geo.  IV.  c.  31 — Limita- 
tion of  time — Actions  brought  in  two  Courts  for  same  cause— Election. 
Miles  V.  Bristol  {Inhabitants  of) 597 

2.  Duties  of  magistrate  in  suppression  of  riot — Standard  of 

conduct — Obligation  to  call  out  and  to  head  special  constables — 
Obligation  to  accompany  military.    H,  v.  Pinney  ....     599 

SALE  OF  GOODS— 1.  Payment  by  bill— Alteration  of  bill  by  seller 
after  acceptance — Satisfaction — ^Inability  of  vendor  to  subsequently 
sue  for  price  of  goods.     Alderson  v.  Langaale 513 

2.  Stoppage  in  frcriwi^M— Goods  deposited  in  carrier's  ware- 
house.   Allan  V.  Gripper 682 

SCHOOL — 1.  Endowed  school — Appointment  and  dismissal  of 
master — ^Appointment  need  not  be  in  writing.  Wilbitison  v.  Malin    791 

2.  Gift   for   maintenance    of.      See   Charity    and    Charitable 

Trust,  3,  4. 

SEA— 1.  Sea-shore — Grant  of  land  "  daily  overflowed  by  the  sea  " 
— ^Becesses  adjoining  sea-shore,  whether  passing  by  grant.  Lowe 
V.  OoveU 560 

2.  Sea-wall — Bepair,  liability  of  corporation — Obligation 

imposed  by  charter — ^Acceptance  of  charter — ^Action  by  individual. 
Mayor  of  Lyme  Regis  Y,  Henley 125 

SEaXTESTBATION.    See  Ecclesiastical  Law,  2. 

SETTLEMENT  (BEABBIAGE).    See  Husband  and  Wife,  4. 

SHIP  AND  SHIPPING  —  1.  Bottomry  bond,  construction  of. 
Sitnonds  v.  Hodgson 319 

2.  Charter-party  —  Freight  —  Advance  of  freight  —  Loss  of 

vessel  within  period  for  which  freight  paid — ^Betum  of  advance. 
Saunders  v.  Drew  ...........     460 

3.  General  average,  liability  of  consignee  (not  the  owner) 

of  goods  under  bill  of  lading  for.     Scai/e  v.  Tobin  ....     500 

4.  Mortgage  —  Freight,  right  of  mortgagees  to.    Kerswill  v. 

Bishop •         ....     816 

5.  Bepair — BeiUsal  by  shipwright  to  complete  contract  until 

paid  for  work  already  done— Action  on  contract  before  completion. 
Boberts  v.  Havelock 452 
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SOLICITOBr— 1.  Bill  of  costs— Taxation  after  payment— Applica- 
tion within  reasonable  time.     Olascott  v.  Oastle       ....     737 

2.  Conduct  of  action — Bight  to  advances  for  out  of  pocket 

expenses.     Wadsworth  v.  Marshall 810 

3.  Negligence — Omission  to  give  sufficient  advice  to  client 

of  effect  Of  deed — ^Advantage  accruing  to  solicitor  through  neglect — 
Equitable  relief  in  favour  of  next  beneficiary.   liuUcley  v.  Wil/ord      39 

4.  Abandonment  of  cause  five  days  before  hearing — 

Reasonable  notice.     IJoby  v.  Built 444 

STOCK  —  Sale  under  forged  power  —  Liability  of  bank.  See 
Partnership,  2. 

TENDER — 1.  A  tender  in  country  bank  notes  is  a  good  tender  if 
the  creditor  only  objects  to  the  quantum  and  not  to  the  quality  of  the 
tender.     Polglaaa  v.  Oliver 623 

2.  Tender  of  amends— Replication  to  plea.     Williama  v.  Price 

529 

TRESPASS.    See  Cattle ;  Landlord  and  Tenant,  10. 
TROVER— For  deeds.    See  Mortgage. 

TRUST— Trust  of  public  nature — Act  done  by  majority  of  trustees. 
JVilkinswi  v.  Malin 791 

VENDOR  AND  PURCHASER— 1.  Covenant  for  title,  general— 
Whether  restrained  by  qualified  and  apparently  unconnected 
covenants  in  conveyance.     Smith  v.  Compton 387 

2.  Sale  by  auction — Sale  by  mortgagee — Purchase  by  clerk 

of  mortgagee's  solicitor  on  behalf  of  client — Improper  intexference 
with  sale — Undervalue.    Parnell  v.  Tyler 304 

3.  Verbal  statement  by  auctioneer  at  time  of  sale  — 

Variation  of  printed  particulars.     Shelton  y.  Livius         .        .        .     746 

4.  Water  running  over  land,  whether  passing  under  convey- 
ance of  land.     Canham  y.  Fisk 655 

WASTE — Equitable  waste — Tenant  for  life  without  impeachment 
of  waste  —  Exception  of  ^  timber  growing  in  park,  and  woods 
adjoining  to  the  capital  messuage  "—Selling  ornamental  timber  not 
exactly  answering  description.     Newdigaie  y.  Neiodigate         .        .     253 

WATER — Where  running  over  land,  whether  passing  under  con- 
veyance of  land.     Canham  y,  Fiak 655 

WAY.     See  Highway. 

WILL — 1.  Construction,  rule  of— Interest  given  in  one  clause  in 
clear  and  decisive  terms  cannot  be  taken  away  or  cut  down  by  the 
application  of  a  subsequent  clause,  nor  by  inference  therefrom,  nor 
by  any  subsequent  words  that  are  not  as  clear  and  decisive  as  the 
words  of  the  clause  giving  the  interest  or  estate.    Thomhill  y.  Hall    1 
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WILL— 2.  Bequest  in  trust — Dual  capacity  of  legatee  in  trust  and 
executor — Election — ^Evidence  of  assent  to  take  under  will  as  legatee. 
Doe  d.  Siurgea  Y.  raichell 516 

3.  Devise  of  house  ''  at,  in  or  near  a  street  called  S.  Hill" — 

Four  houses  near  8.  Hill  and  others  400  yards  away — Houses  at 
distance,  whether  passing  under  will.    Doe  d.  Ashfurth  v.  Bower  .    40(3 

4.  Q-ift  to  illegitimate  child — Limitation  over—"  Death  with- 
out lawful  issue  " — ^Bemoteness.     Candy  y,  Campbell      .        .        .     IKA) 

5.  Heirlooms— Qift  of  chattels  to  go  with  title.     Tolkmachc  v. 

Coventry *2G() 

6.  Legal   estate   in   trustees— Interest    commensurate    with 

object  of  will.     Anthony  y»  Bees 620 

7.  Words  of  limitation  superadded  to  gift  to  heirs  male — ^Bule 

in  SheUey^s  case,     Nash  v.  Coates 052 

8.  Uncertainty — Enumeration  of  "second,  third,  fourth  and 

other  sons  "—Intention  to  include  eldest  son — Mistake.     Langston  v. 
Lanyston 07 

WOBDS— "  Credit."     See  Principal  and  Surety,  1. 
"  Death  without  lawful  issue."     Sve  Will,  4. 

"  Demesne  lands."    5e6  Manor. 

«*  Other  sons."     See  Will,  8. 

"Sailing."    £ffe  Insurance  (Marine),  7. 

"Stranding."     See  Insurance  (Marine),  0. 

"  Thousand."    See  Landlord  and  Tenant,  7. 


END   OF    VOL.    XXXVII. 


BAADBCBY,  AOKEW,  &   CO.  I*D.,  PRINXEBF,  LONDON  AND  TONBBIDGE. 


3  lilOS  ObS  flfls  it; 


iv/// ." . 


v.*. 


'W-Av/  \ : 


'-V.'.'>v--' 


;:S:i::::-i^^vS:' 


•/■ 


^x^v:?::;*;:^^'..    ■;•■    :  ':y^'i^:'c'-'m^:^^''^>:^-:-   :.::,::,...;■■■;••  •>-^-     v: 
'■''v:*:-^:v'->v.?.7v.v;:n-.;;;-v. .:.•■:     .  ;•.•;;.;;■;•;•.   :    ■•  .■.■vi-^'^ •■'•:'  vu';^'J'/:vSV,v;'-"'v'";'';^ 


■:•  1, 


'k  I  « » » '   «s  •  .  '  '.     •       "  ■  •  •  •  • « • '.  , 

^:•^^:v.•^^.•J'X:;v^v^:x•^::••:>      .;.• 


